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[No.  17,612.    FUed  November  18, 1897.]  ^  ^\ 

Trust  Deeds. — Uewoca^ion.— Where  a  son  twenty-two  years  of  age       '^ ^ 

having  no  business  capacity  or  business  experience,  intemperate  in 
habits  and  easily  influenced,  conveyed  to  his  father,  a  man  of  great 
ability  and  force  of  character,  his  entire  estate,  valued  at  $50,000.00, 
in  trust,  and  at  the  death  of  such  son  to  descend  to  his  legal  repre- 
sentatives, for  a  nominal  consideration  of  1600.00,  which  was  never 
in  fact  paid,  the  understanding  between  the  father  and  son  at  the 
time  being  that  such  conveyance  should  only  be  temporary,  such 
deed  being  so  unconscionable  and  so  impressed  with  undue  influ- 
ence could  not  be  upheld  in  equity,  and  a  reconveyance  of  the  prop- 
erty by  the  father  to  the  son  was  an  act  which  equity  and  good 
conscience  required,  and  the  legal  representatives  of  the  son  at  his 
death  had  no  title  to  such  lands  which  he  had  conveyed  to  bona 
flde  purchasers  after  such  reconveyance,    pp.  IB-9. 

'&VTDEN0Bi^'Quieting  Title.— Declarations  Made  at  Time  of  Convey- 
ance.— In  an  action  to  quiet  title  to  real  estate  declarations  made  as 
a  part  of  the  negotiationB  leading  up  to  a  reconveyance  of  the  real 
estate  by  a  trustee  were  admissible  as  tending  to  show  the  reason 
why  the  deed  of  reconveyance  was  executed,  pp.  9, 10, 
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Same. — Waiver  of  OigeetioiM.— Where  a  party  in  the  trial  of  an  ac- 
tion to  quiet  title  to  real  estate  introduces  declarations  made  by  the 
grantor  relative  thereto,  after  the  execution  of  such  deed,  he  cannot 
complain  of  the  introduction  in  evidence  by  his  adversary  of  xLeela- 
rations  made  by  the  parties  at  the  time  of  the  execution  thereof,  p.  10, 

From  the  Allen  Superior  Court.  Affirmed. 

L.  M.  Ninde  &  Sons,  for  appellant. 

MorriSj  Belly  Barrett  &  Morris,  for  appellees. 

Jordan,  J. — Appellant  prosecuted  this  action  in  the 
lower  court  to  recover  the  possession  of  certain  de- 
scribed real  estate,  and  to  quiet  title  thereto.  The 
trust  deed,  through  and  under  which  appellant  claims 
title  to  the  lands  herein  involved,  is  the  same  which 
i^as  before  this  court  and  received  consideration  in 
the  cases  of  Ewing  v.  Jones,  130  Ind.  247;  Emng  v.  Lutz, 
131  Ind.  361,  and  Etoing  v.  Wilson,  132  Ind.  223. 

In  the  case  at  bar,  the  appellees  filed  a  cross-com- 
plaint, praying  that  their  title  to  the  realty  in  ques- 
tion be  quieted.  The  court  made  a  special  finding  of 
facts  and  stated  its  conclusions  of  law  thereon  in  favor 
of  appellees,  and,  over  a  motion  for  a  new  trial  by  ap- 
pellant, rendered  judgment  accordingly. 

The  facts,  which  appear  to  be  uncontroverted,  are 
as  follows:  On  December  31,  1863,  Geo.  W.  Ewing, 
Jr.,  being  the  owner  of  a  large  amount  of  property, 
devised  to  him  by  his  uncle,  William  Q.  Ewing,  exe- 
cuted on  that  day  to  Geo.  W.  Ewing,  Sr.,  his  father, 
the  trust  deed  in  dispute,  whereby  he  conveyed  to  the 
latter,  in  trust,  all  of  his  said  property.  Omitting  the 
description  of  the  property  and  the  certificate  of  ac- 
knowledgment, said  deed  is  as  follows:  "This  inden- 
ture witnesseth,  that  George  W.  Ewing,  junior,  a  dev- 
isee of  William  G.  Ewing,  deceased,  late,  of  Allen 
county,  Indiana,  in  consideration  of  six  hundred  dol- 
lars, and  other  good  and  sufficient  considerations,  does 
by  these  presents,  give,  grant,  bargain  and  sell  to 
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George  W..  Ewing,  of  Cook  county,  lUinoiB,  father  of 
said  George  W.  Ewing,  Jr.,  the  following  described 
real  estate,  ♦  ♦  •  ♦  (here  follow  descriptions  of 
certain  tracts  of  real  estate  in  Missouri,  Illinois,  In- 
diana, Wisconsin,  Minnesota,  and  Ohio)  ♦  ♦  ♦  ♦ 
and  also  the  estate  real  and  personal  *  *  *  *  as 
has  or  may  descend  to  the  grantor  under  and  by  the 
will  of  said  William  G.  Ewing,  deceased  (in  each  of 
said  states),  and  also  all  the  estate  of  every  name  and 
nature,  wherever  situated,  which  has  descended  or 
may  descend  to  the  grantor  under  and  by  virtue  of  the 
will  of  William  G.  Ewing,  deceased,  intending  by  this 
conveyance  to  make  the  grantee,  father  of  the  grantor, 
trustee  for  all  the  property  of  the  grantor,  whereso- 
ever situated.  To  have  and  to  hold  the  same  to  the 
said  George  W.  Ewing  in  trust  for  the  uses  and  pur- 
poses following,  to  wit:  First.  The  said  George  W. 
Ewing,  trustee,  as  aforesaid,  shall  sell  and  convey  all 
such  part  or  parts  of  the  real  estate  hereby  conveyed 
to  him  as  he  shall  deem  most  advantageous  for  the  in- 
terest of  the  trust  hereby  created,  and  the  proceeds 
thereof  to  invest  for  the  same  purpose  for  which  this 
trust  is  created,  or  to  expend  the  same  in  improving 
such  of  the  property  hereby  conveyed  as  the  said  trus- 
tee shall  deem  most  advisable,  and  for  the  purpose  of 
creating  an  income  therefornu  Second.  That  of  the 
income  and  profits  arising  under  this  trust  a  reason- 
able sum,  such  as  the  said  trustee  shall  deem  to  be  suf- 
ficient, shall  be  expended  for  the  maintenance  of  the 
said  George  W.  Ewing,  junior,  and  the  remainder,  if 
any,  after  paying  taxes,  insurance,  and  necessary  ex- 
penses, shall  be  expended  for  the  benefit  of  the  trust, 
when  and  at^such  times  as  the  trustee  shall  think  best 
Third.  Should  the  said  trustee  die  before  his  said 
ward,  that  Jesse  Holliday,  of  San  Francisco,  Cali- 
fornia, or,  upon  his  refusal  to  act,  such  person  as  the 
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Court  of  Common  Pleas  of  Allen  county,  Indiana, 
shall  appoint,  shall  take  up  and  continue  this  trust. 
Fourth.  That  upon  the  death  of  the  said  George  W. 
Ewing,  junior,  the  property  hereby  placed  in  trust 
shall  descend  to  the  legal  representatives  of  the  said 
George  W.  Ewing,  junior,  provided,  however,  that 
AVilliam  G.  Ewing,  junior,  adopted  son  of  the  said 
William  G.  Ewing,  deceased,  shall  under  no  circum- 
stances whatever  inherit  or  be  entitled  to  any  part  or 
parcel  thereof.  In  witness  whereof  the  said  George  W. 
Ewing,  junior,  has  hereunto  set  his  hand  and  seal,  this 
31st  day  of  December,  A.  D.  1863.  George  W.  Ewing, 
Jr.    Seal."    (Attestation  following.) 

On  March  1,  1866,  Ewing,  Sr.,  executed  to  his  said 
son,  Ewing,  Jr.,  a  deed  of  revocation,  whereby  he  re- 
conveyed  to  him  the  property  embraced  in  the  trust 
deed;  said  instrument  of  reconveyance  being  as  fol- 
lows (omitting  the  description  of  the  property  and  the 
certillcate  of  acknowledgment):  "Whereas,  on  the 
31st  day  of  December,  1863,  A.  D.,  by  his  conveyance 
of  that  date,  George  W.  Ewing,  Jr.,  conveyed  to 
George  W.  Ewing,  the  father  of  said  George  W.  Ewing, 
Jr.,  in  trust  for  the  uses  and  purposes  therein  men- 
tioned, the  real  and  personal  estate  in  said  convey- 
ance described,  which  descended  to  him  from  his  uncle, 
William  G.  Ewing,  deceased;  and,  whereas,  it  is  now 
desired  that  said  trust  should  be  terminated  and  the 
unsold  property  mentioned  in  said  trust  deed  should 
be  reconveyed  to  said  George  W.  Ewing,  Jr.  Now, 
therefore,  in  consideration  of  the  premises  the  said 
George  W.  Ewing,  trustee,  as  aforesaid,  does  by  these 
presents  quitclaim  and  reconvey  to  the  said  George 
W.  Ewing,  Jr.,  all  the  following  described  real  estate: 
[Here  follows  description.]  Meaning  and  intending  by 
this  conveyance  to  reconvey  to  the  said  George  W. 
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Ewing,  Jr.,  only  such  of  the  property  conveyed  to  the 
grantor  herein  by  the  conveyance  of  December  31, 
1863,  as  remains  unsold;  and,  also,  intending  by  this 
conveyance  to  convey  to  said  George  W.  Ewing,  Jr., 
all  such  property  as  the  trustee  acquired  by  virtue  of 
said  trust,  particularly  that  acquired  in  an  exchange 
of  property  with  Mary  L.*  Guthrie  and  husband  for  the 
benefit  of  said  trust.  To  have  and  to  hold  the  same  to 
said  George  W.  Ewing,  Jr.,  and  his  heirs  and  assigns 
as  fully  and  amply  as  the  grantor  is  authorized  to  re- 
convey  the  same.  In  witness  whereof  the  grantor  has 
hereunto  set  his  hand  and  seal,'  this  1st  day  of  March, 
A.  D.  1866.    George  W.  Ewing.    Seal.'^ 

George  W.  Ewing,  Jr.,  was  born  on  July  20,  1841, 
and  at  the  time  he  executed  the  trust  deed  to  his 
father  he  was  unmarried  and  had  no  one  dependent 
upon  him  for  support.  On  November  2,  1865,  he  was 
married  to  Mary  C.  Sweetzer,  and  on  September  6, 
1866,  appellant  was  born  as  the  fruits  of  said  mar- 
riage. After  the  reconveyance  of  the  property  by  the 
father  to  his  son  George,  it  seems  to  have  passed 
under  the  management  and  control  of  the  latter. 
Ewing,  Sr.,  died  on  May  29, 1866,  and  on  December  2, 
1872,  Ewing,  Jr.,  died,  leaving  his  said  wife  and  the 
appellant,  his  son,  surviving  him  as  his  only  heirs  at 
law. 

The  real  estate  here  in  controversy  was  a  part  of  that 
embraced  in  the  trust  deed  and  in  the  deed  of  recon- 
veyance; and  the  appellees  claim  title  as  bona  fide  pur- 
chasers through  Ewing,  Jr.,  after  the  execution  of 
the  last  mentioned  instrument. 

The  following,  in  substance,  are  other  material 
facts,  fully  supported  by  the  evidence,  and  found  by 
the  court  under  the  issues  in  the  cause:  George  W. 
Ewing,  Jr.,  at  the  time  he  executed  the  trust  deed  to 
his  said  father,  George  W.,  Sr.,  was  but  a  few  months 
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tro$f$  C.Hllfornisif  or  an  soon  as  the  son  desired* 
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deed,  or  the  powers  granted  thereby  should  be  re- 
voked, but  in  the  meantime  the  father  should,  under 
the  deed,  manage  the  property,  in  order  that  it  might 
produce  an  income  for  the  son;  that  said  deed  was,  at 
the  instance  of  the  father,  prepared  by  William  Lytel 
and  B.  D.  Miner,  one  his  confidential  bookkeeper  and 
the  other  his  confidential  business  manager,  both  of 
whom  were  devoted  to  the  interests  of  the  father  and 
controlled  by  his  wishes;  no  professional  counsel  was 
present  or  consulted. 

The  issues  and  facts  in  this  case,  and  the  questions 
which  they  present,  in  the  main,  are  substantially  the 
same  as  were  those  in  Eicing  y.  Wilson,  supra^  and 
if  the  holding  in  that  case  is  adhered  to,  it  con- 
clusively settles  the  principal  questions  involved  in 
this  appeal,  and  the  judgment  must  be  aflSrmed.  The 
contention  in  that  case,  as  it  is  in  this,  was  that  Ewing, 
Jr.,  by  his  deed  of  trust  intended  to  deprive  himself  of 
all  dominion  and  control  over  his  property  and  vest 
the  same  irrevocably  in  his  father,  Ewing,  Sr.,  and 
that  the  deed  of  reconveyance  by  the  father  to  the  son 
did  not  serve  to  revoke  the  trust  and  again  vest  the 
title  in  the  son,  and,  consequently,  at  the  death  of  the 
latter,  the  appellant,  as  his  heir,  under  the  provisions 
of  the  trust  deed,  became  the  owner  of  the  property. 

This  court,  in  the  case  above  referred  to,  under  the 
facts  therein,  and  the  law  applicable  thereto,  refused 
to  sustain  this  contention.  The  court,  as  then  consti- 
tuted, held,  in  effect,  that  the  trust  deed  was  so  un- 
conscionable and  so  impressed  with  undue  influence 
that  in  equity  it  could  not  be  upheld.  That  the  recon- 
veyance of  the  property  by  the  father  to  the  son  was 
simply  an  act  which  equity  and  good  conscience  re- 
quired the  former  to  perform;  therefore,  the  deed  re- 
conveying  the  land  was  rightfully  executed  and 
should  stand.    Elliott,  J.,  speaking  for  the  court  in 
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over  the  age  of  twenty-two  years,  Prior  thereto,  Ew- 
ing, Jr.,  had  been  in  the  army  of  the  United  States  for 
about  one  year,  and  had  but  recently  before  the  execu- 
tion thereof  returned  home.  That  at  and  prior  to  the 
time  he  made  this  deed  to  his  father,  he  had  no  busi- 
ness capacity  or  business  experience  whatever,  was 
of  intemperate  habits,  easily  influenced,  and  was  par- 
ticularly subject  to  and  under  the  influence  of  his  said 
father;  that  this  deed  embraced  all  of  the  property  or 
estate  which  he  owned,  and  was  of  the  value  of 
150,000.00 ;  that  Ewing,  Sr.,  the  father  and  trustee,  at 
the  date  of  the  deed  was  a  man  of  great  wealth,  and 
had  much  experience  in  business  matters,  possessed 
great  ability  and  force  of  character,  and,  in  general, 
carried  or  had  matters  his  own  way  in  his  dealings 
with  persons  connected  with  him,  and  had  a  command- 
ing influence  over  his  said  son,  George  W.,  Jr.,  and 
other  members  of  his  family;  that  the  deed  in  question 
was  executed  by  Ewing,  Jr.,  to  his  father  in  com- 
pliance with  the  suggestions  and  the  dictation  of  the 
latter.  The  consideration  of  f  600.00  mentioned  in  the 
deed  of  trust  was  nominal,  and,  in  fact,  was  never 
actually  paid  by  the  trustee,  as  recited,  but  only  ad- 
vanced out  of  the  future  income  of  the  prpperty  con- 
veyed by  the  trust  deed,  and  in  an  accounting  subse- 
quently had  between  said  father  and  son,  it  was  re- 
tained by  the  former  out  of  said  income.  At  the  time 
of  the  execution  of  the  trust  deed,  the  father,  for  the 
purpose  of  preventing  his  son  George  W.  Ewing,  Jr., 
from  again  enlisting  in  the  army,  had  directed  him  to 
go  to  California;  that  the  son  agreed  to  go,  and  did, 
soon  after  the  deed  was  made,  go  to  said  state;  that 
said  Ewing,  Sr.,  and  Ewing,  Jr.,  both,  at  the  time  the 
trust  deed  was  executed,  understood  that  it  should 
only  be  temporary,  and  on  the  return  of  the  latter 
from  California,  or  as  soon  as  the  son  desired,  this 
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deed,  or  the  powers  granted  thereby  should  be  re- 
voked, but  in  the  meantime  the  father  should,  under 
the  deed,  manage  the  property,  in  order  that  it  might 
produce  an  income  for  the  son;  that  said  deed  was,  at 
the  instance  of  the  father,  prepared  by  William  Lytel 
and  B.  D.  Miner,  one  his  confidential  bookkeeper  and 
the  other  his  confidential  business  manager,  both  of 
whom  were  devoted  to  the  interests  of  the  father  and 
controlled  by  his  wishes;  no  professional  counsel  was 
present  or  consulted. 

The  issues  and  facts  in  this  case,  and  the  questions 
which  they  present,  in  the  main,  are  substantially  the 
same  as  were  those  in  Etcing  v.  Wilson,  supra^  and 
if  the  holding  in  that  case  is  adhered  to,  it  con- 
clusively settles  the  principal  questions  involved  in 
this  appeal,  and  the  judgment  must  be  affirmed.  The 
contention  in  that  case,  as  it  is  in  this,  was  that  Ewing, 
Jr.,  by  his  deed  of  trust  intended  to  deprive  himself  of 
all  dominion  and  control  over  his  property  and  vest 
the  same  irrevocably  in  his  father,  Ewing,  Sr.,  and 
that  the  deed  of  reconveyance  by  the  father  to  the  son 
did  not  serve  to  revoke  the  trust  and  again  vest  the 
title  in  the  son,  and,  consequently,  at  the  death  of  the 
latter,  the  appellant,  as  his  heir,  under  the  provisions 
of  the  trust  deed,  became  the  owner  of  the  property. 

This  court,  in  the  case  above  referred  to,  under  the 
facts  therein,  and  the  law  applicable  thereto,  refused 
to  sustain  this  contention.  The  court,  as  then  consti- 
tuted, held,  in  effect,  that  the  trust  deed  was  so  un- 
conscionable and  so  impressed  with  undue  influence 
that  in  equity  it  could  not  be  upheld.  That  the  recon- 
veyance of  the  property  by  the  father  to  the  son  was 
simply  an  act  which  equity  and  good  conscience  re- 
quired the  former  to  perform;  therefore,  the  deed  re- 
conveying  the  land  was  rightfully  executed  and 
should  stand.    Elliott,  J.,  speaking  for  the  court  in 
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desired  it  These  declarations  were  communicated 
by  William  A.  to  the  father,  and  the  latter  did  not 
deny  but  what  such  was  the  agreement  between  him 
and  his  son,  but  at  first  declined  to  reconvey  for  the 
reason  stated  that  if  his  son  had  the  property  he  would 
waste  it.  The  declarations  in  controversy  seem  to 
have  been  made  as  part  of  the  negotiations  leading 
up  to  the  execution  of  the  deed  of  reconveyance,  and  in 
consideration  of  the  fact  that  they  were  communi- 
cated to  the  trustee,  who  did  jiot  deny  them,  they  were 
clearly  competent  as  evidence,  under  the  circum- 
stances, tending  to  show  the  reason  why  the  deed  of  re- 
conveyance was  executed  by  the  trustee.  But  if  it 
could  be  said  that  this  evidence  was  incompetent  its 
admission  would  not  result  in  a  reversal,  because  the 
appellant  had  previously  on  the  trial,  over  the  objec- 
tions of  appellees,  introduced  in  evidence  declara- 
tions made  by  Geo.  W.  Ewing,  Jr.,  relative  to  the  trust 
deed,  long  after  its  execution.  In  this,  appellant 
opened  the  door  to  what  he  now  insists  is  incompe- 
tent evidence,  hence  he  is  not  in  a  position  to  com- 
plain of  his  adversary  for  following  through  the  same 
door.    Elliotts^  App.  Proc,  section  628. 

Under  the  facts  in  this  case,  and  the  law  applicable 
thereto,  appellant  has  no  title  to  the  lands  which  he 
seeks  to  recover,  and  the  judgment  is  affirmed. 
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cuted by  a  husband  and  wife  on  real  estate  held  by  them  as  tenants 
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by  entireties  to  a  building  association,  conditioned  fhat  if  the  hus- 
band, who  was  a  member  of  such  association,  and  the  holder  of  two 
shares  of  stock  therein,  upon  which  had  been  advanced  to  him  the 
sum  of  $1,000.00,  would  pay  to  said  association  certain  stipulated 
sums  per  week,  until  the  dues  paid  should  equal  the  amount  ad- 
vanced, or  until  the  dissolution  of  such  company,  then  such  obliga- 
tion should  be  void,  such  mortgage  did  not  secure  the  repayment 
of  the  money  advanced,  but  only  secured  the  payment  of  the  weekly 
dues,  interest,  premiums,  fines,  and  assessments,  as  therein  speci- 
fied, of  the  husband  as  a  member  of  such  association,  and  such 
mortgage  was,  as  to  the  wife,  a  contract  of  suretyship,  and  void 
under  the  provisions  of  section  6964,  Bums'  R.  S.  1894  (5119,  R.  S. 
1881).    pp.  11-17. 

From  the  Dearborn  Circuit  Court.    Affirmed. 

O.  M.  Roberts  and  C.  W.  Stapp^  for  appellant 
Qivan  &  Givan^  for  appellee. 

Monks,  J. — ^This  action  was  brought  by  appellant 
against  appellee  to  foreclose  a  mortgage  on  certain 
real  estate  in  Dearborn  county.  Appellee's  demurrer 
to  the  amended  complaint  was  sustained,  and  appel- 
lant refusing  to  plead  further,  judgment  was  rendered 
in  favor  of  appellee. 

It  is  alleged  in  the  amended  complaint  that  appellee 
and  her  said  husband  executed  a  mortgage  on  certain 
real  estate  in  this  State,  held  and  owned  by  them  as 
tenants  by  entireties,  and  that  by  the  terms  and  con- 
ditions of  said  mortgage  they  agreed  to  pay  to  appel- 
lant the  sum  of  one  thousand  dollars,  according  to  the 
terms  and  conditions  of  the  constitution  and  by-laws 
of  appellant ;  which  said  sum  of  one  thousand  dollars 
was,  by  and  with  the  knowledge  of  the  appellee,  and 
for  her  use  and  benefit,  borrowed  from  appellant,  at 
the  date  of  the  mortgage,  and  for  the  purpose  of, 
and  was  used  in  the  erection  of  a  dwelling  house  on 
the  real  estate  covered  by  said  mortgage;  and  all  the 
money  so  borrowed  was  used  for  the  improvement  and 
betterment  of  the  said  real  estate,  and  that  said  money 
was  so  loaned  in  consideration  of  the  execution  of  said 
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mortgage  alid  the  agreement  of  appellee  therein  to 
pay  the  mortgage. 

It  is  stated  in  the  mortgage,  which  was  executed  in 
the  state  of  Ohio,  and  which  is  made  a  part  ef  the 
amended  complaint,  that  appellant  is  a  building  asso- 
ciation, organized  under  the  laws  of  the  state  of  Ohio, 
and  that  one  Frank  Lackey,  husband  of  appellee,  was  a 
member  of  said  association,  the  holder  of  two  shares  of 
stock  therein,  and  he  had  received  an  advance  from 
said  association  of  the  sum  of  one  thousand  dollars, 
the  par  value  of  said  shares  of  stock;  and  it  is  provided 
that  if  said  Frank  Lackey  would  pay  to  said  associa- 
tion, according  to  its  constitution  and  by-laws,  until 
the  dues  paid  shall  amount  to  the  shares  received  in 
advance  from  said  company,  or  until  the  dissolution 
of  said  company — (1),  the  sum  of  two  dollars  per 
week  from  the  date  of  said  mortgage;  (2),  the  sum  of 
one  dollar  and  twenty  cents  per  week  from  the  date 
of  the  mortgage,  the  same  being  the  interest  on  said 
sum  of  one  thousand  dollars,  subject  to  such  abate- 
ment as  the  constitution  and  by-laws  provide;  (3),  the 
sum  of  four  cents  per  week  from  the  date  of  said 
mortgage,  the  same  being  the  weekly  premium  on 
said  shares;  (4),  all  fines,  assesments  and  penalties 
which  the  said  Frank  Lackey  shall  incur,  and  which 
may  be  levied  upon  him  as  a  member  of  said  company, 
and  in  accordance  with  its  constitution  and  by-laws; 
(5),  all  rents,  taxes,  assessments  and  premiums,  of  in- 
surance upon  the  mortgaged  premises,  in  accordance 
with  the  constitution  and  by-laws  of  said  company, 
then  said  instrument  should  be  void. 

And  if  default  be  made  in  any  of  the  foregoing  pay- 
ments therein  provided  for,  then  all  such  payments 
shall  be  considered  as  due,  and  the  mortgage  might  be 
foreclosed. 

The  by-laws,  which  are  made  a  part  of  the  amended 
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complaint,  provide,  among  other  things,  that  the  right 
to  have  precedence  in  the  payment  of  shares,  shall  be 
determined  by  auction,  and  the  member  bidding  the 
highest  weekly  premium  per  share  shall  be  awarded 
the  first  money,  and  he  must  furnish  satisfactory  se- 
curity for  the  payment  of  his  said  premium  and  for 
the  payment  of  his  dues  and  interest  on  the  advanced 
share  or  shares;  until  the  sum  paid  in  as  dues  shall 
amount  to  $500.00  per  share,  the  interest  shall  be  sixty 
cents  per  week,  payable  weekly,  with  an  annual  reduc- 
tion of  six  cents  per  week.  Such  security  shall  con- 
sist of  first  mortgages  upon  real  estate,  free  from  all 
incumbrance.  Whenever  the  ground  alone  shall  not 
be  sufficient  security,  the  improvements  must  be  in- 
sured and  the  policy  of  insurance  assigned  to  the  com- 
pany. If  a  member  fails  to  renew  his  fire  policy  at  the 
proper  time,  and  to  transfer  it  to  the  society,  and  like- 
wise  to  hand  it  over  to  the  secretary,  he  shall  be  fined 
$2.00.  Any  .member  failing  or  neglecting  to  submit 
his  security  within  one  week  after  an  advance  is 
awarded  him  shall  be  assessed  with  a  fine  of  one  dol- 
lar, and  every  failure  to  pay  dues  shall  render  any 
member  so  delinquent  liable  to  a  fine  of  ten  cents  per 
share  on  each  week's  dues.  • 

There  is  no  promise  on  the  part  of  appellee  con- 
tained in  the  mortgage,  or  in  the  record,  to  pay  appel- 
lant one  thousand  dollars,  or  any  other  sum,  accord- 
ing to  the  terms  and  provisions  of  the  by-laws  as  al- 
leged in  the  amended  complaint.  It  is  expressly  pro- 
vided by  statute  that  no  mortgage  shall  be  construed 
as  implying  a  covenant  for  the  payment  of  the  sum  in-  • 
tended  to  be  secured,  so  as  to  enable  the  mortgagee, 
his  assignees  or  representatives,  to  maintain  an  action 
for  the  recovery  of  such  sum.  Section  1100,  Burns'  R. 
S.  1894  (1087,  R.  S.  1881).  The  only  promise  to  pay  is 
that  of  Frank  Lackey,  the  husband  of  appellee,  and 
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he  only  agreed  to  pay  his  weekly  dues  on  two  shares 
of  stock,  and  the  interest  each  week  on  the  par  value 
of  said  two  shares^  and  the  weekly  premium  thereon, 
as  well  as  all  fines,  assessments  and  penalties.  This 
is  the  contract  the  performance  of  which  is  secured 
by  the  mortgage.  The  provision  in  regard  to  default 
In  payment  is  not  that  the  money  advanced  and  in- 
terest shall  become  due  and  payable,  but  that  the 
dues,  interest,  premiums,  penalties,  fines  and  assess- 
ments provided  for  shall  be  considered  as  due  and  the 
mortgage  foreclosed. 

It  is  well  settled  in  this  State  that  when  the  alle- 
gations in  a  pleading  vary  from  the  provisions  of  the 
instrument  upon  which  it  is  founded  the  provisions 
of  such  instrument  control,  and  such  allegation  will 
be  disregarded.  Stengel  v.  Boyce^  143  Ind.  642,  646,  and 
authorities  cited;  Reynolds  v.  Louisville^  etc.,  R.  W.  Co., 
143  Ind.  579,  621;  Avery  v.  Dougherty,  102  Ind.  443, 445; 
Hints  V.  Driver,  100  Ind.  315,  317,  and'  cases  cited. 
So  in  this  case,  where  the  provisions  of  the  mortgage 
and  by-laws  of  appellant  company  diflfer  from  the  al- 
legations of  the  amended  complaint  such  allegations 
must  be  disregarded. 

It  is  clear,  from  the  terms  of  the  mortgage  and  the 
by-laws,  that  the  business  of  the  appellant  was  con- 
fined to  its  own  members,  and  that  said  mortgage  was 
not  intended  to  secure,  and  did  not  secure,  the  repay- 
ment of  the  money  advanced,  but  was  only  intended 
to  secure  the  payment  of  the  weekly  dues,  interest, 
premium,  fines  and  assessments  of  Frank  Lackey  as  a 
member  of  said  association. 

In  Eversmann,  Rec.,  v.  Schmitt,  53  Ohio  St.  174,  the 
supreme  court  of  Ohio  said,  at  page  185:  "As  before 
observed,  borrowers  and  nonborrowers  participate 
alike  in  the  earnings  of  a  building  association.  The 
difference  between  them  is  simply  in  the  time  at  which 
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each  class  is  paid  the  par  value  of  his  shares.  A 
borrower  before  his  stock  is  paid  up,  receives  from 
the  association  the  par  value  of  his  shares,  in  the 
nature  of  an  advance  loan.  For  this,  he  agrees  to  pay 
the  premium,  if  any,  for  the  privilege,  the  interest  on 
the  money  advanced,  subject  to  abatements  to  be 
made  at  stated  times,  and  the  dues  on  his  stock  until 
it  matures.  In  other  words,  he  agrees  to  keep  up  and 
pay  out  his  stock,  as  if  he  were  a  nonborrower,  in  con- 
sideration of  the  amount  being  advanced  to  him  be- 
fore that  time.  Hence,  the  borrower  remains  a  stock- 
holder, and  participates  in  all  the  privileges  and  ben- 
efits of  a  stockholder;  has  a  voice  in  the  management 
of  the  association  and  participates  in  its  earnings. 
The  latter  go  toward  discharging  his  obligations  aris- 
ing on  the  loan,  and  to  shorten  the  term  in  which  he 
will  be  fully  discharged  therefrom.  For,  taking  all 
losses  into  account,  whenever  the  shares  of  the  bor- 
rower have  reached  their  par  value  by  the  payment 
of  dues  and  the  apportionment  of  earnings,  the  loan  is 
liquidated  and  he  ceases  to  be  a  member,  as  he  would, 
if  he  had  not  borrowed  at  all.  In  other  words,  with 
his  shares  paid  up,  he  discharges  his  obligations  as  a 
borrower.  And  the  exact  test  of  his  right  to  call  for  a 
cancellation  of  the  mortgage  given  to  secure  his  obli- 
gations as  a  borrower,  is  the  inquiry,  whether  he 
would  have  been  entitled  to  receive  from  the  associa- 
tion the  par  value  of  the  shares  on  which  the  loan  was 
made,  had  he  not  become  a  borrower.  ^^ 

In  Hagerman  v.  Ohio  Building  and  Savings  Associa- 
tion, 25  Ohio  St  186,  at  page  205,  the  court  said:  "In 
these  cases,  an  account  upon  the  basis  of  the  par 
value  of  the  stock  was  not  asked  for;  and  it  could  not 
have  been  granted  if  it  had  been  prayed  for.  •  ♦  ♦ 
Nor  can  the  amount  of  the  loan  advanced  be  made  the 
basis  of  the  account.    The  policy  upon  which  these 
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organizations  are  founded,  does  not  contemplate  that 
a  loan  advanced  to  a  member  upon  his  stock  will  ever 
be  called  in.  *  *  *  The  real  transaction  between 
the  corporation  and  such  member  is  equivalent  to  the 
redemption  of  his  stock  in  advance;  saving,  however, 
to  the  member  his  right  as  a  corporator,  and  to  the 
corporation  its  rights  to  collect  from  him  the  stated 
dues,  interest  on  the  loan  advanced,  and  such  fines  as 
may  be  lawfully  assessed  against  him.  Such  being  the 
true  relation  of  the  parties,  and  such  their  reasonable 
expectations,  a  court  of  equity,  upon  breach  of  the 
condition  of  defeasance,  by  failure  to  pay  stated  dues, 
interest  on  loan  advanced,  or  fines  assessed,  will  not 
state  an  account  on  the  basis  of  the  loan  advanced; 
but  will  ascertain  the  amount  of  dues,  interest,  and 
fines  due  and  unpaid,  and  will  decree  accordingly." 

If  said  mortgage  was  only  intended  to  secure  and 
only  attempts  to  secure  the  agreement  and  liability 
of  Frank  Lackey,  appellee's  husband,  as  a  member,  to 
to  pay  weekly  dues,  interest,  premium,  fines,  and  as- 
sessments, then  no  part  of  what  is  secured  by  said 
mortgage  was  ever  expended  upon  the  real  estate  de- 
scribed in  the  mortgage,  or  for  its  betterment,  as  al- 
leged in  the  amended  complaint. 

It  was  held  by  this  court  in  Bartholometv  v.  Pierson^ 
112  Ind.  430,  and  in  other  cases  cited  by  appellant, 
that  when  the  husband  and  wife  gave  a  mortgage  on 
land  held  by  them  as  tenants  by  entireties  to  secure 
the  repayment  of  money  borrowed  and  used  for  the  im- 
provement of  said  real  estate  that  the  wife  was  a  prin- 
cipal and  not  the  surety  of  her  husband.  Appellant 
insists  that  under  the  law,  as  declared  in  said  cases, 
the  court  erred  in  sustaining  the  demurrer  to  the 
amended  complaint.  But,  in  this  case,  as  we  have 
shown^  the  mortgage  was  not  executed  to  secure  the 
repayment  of  the  money  advanced  to  Frank  Lackey, 
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a  member  of  the  appellant  association,  l)ut  to  secure 
the  payment  of  weekly  dues,  interest,  premium,  fines, 
and  assessments  of  said  member  of  the  association. 
In  an  action  against  appellee^s  husband,  if  he  were 
alive,  to  foreclose  said  mortgage,  the  recovery,  if  any, 
would  not  be  for  the  money  advanced  on  his  shares 
of  stock,  but  for  the  amount  of  weekly  dues,  due  and 
unpaid  on  his  stock,  interest,  premiums,  fines,  and 
assessments. 

It  is  clear  from  the  terms  of  the  mortgage  and  by- 
laws, considered  in  connection  with  the  allegations  of 
the  amended  complaint,  not  controlled  thereby,  that 
said  mortgage  as  to  appellee  was  a  contract  of  surety- 
ship, and  is  therefore  void,  under  the  provisions  of  sec- 
tion 6964,  Bums'  R.  S.  1894  (5119,  R.  8.  1881). 

Judgment  afftrmed. 


Leschen  v.  Guy. 


[No.  18,079.    FUed  November  19, 1897.]  m  ^ 

Bills  and  Notes.— 3farriccl  Woman,— When  a  Surety,— Whether  or      IS  lei 
not  a  married  woman  is  a  principal  or  surety  is  to  be  determined,      \J^    |^ 
not  by  the  form  of  the  contract,  but  by  the  inquiry  as  to  whether      |  j^  ^ 
she  received  the  consideration  for  which  the  obUgation  was  exe- 
cuted,   p.  19. 

Same. — Married  Woman. — Suretyship. — Note  in  Hands  of  Innocent 
Holder. — The  fact  that  a  note  is  payable  in  bank  and  has  passed  into 
the  hands  of  an  innocent  holder  does  not  estop  a  married  woman 
from  asserting  that  she  executed  the  same  as  surety,  and  the  con- 
sequent invalidity  of  the  note  as  to  her.    p.  19. 

From  the  Daviess  Circuit  Court.    Affirmed. 
CyNeal  &  O^Nealj  for  appellant. 
James  W.  Ogdon^  for  appellee. 

Hackney,  J. — ^The.  appellee,  Sarah  J.  Guy,  sued  the 
appellant,  Henry  Leschen,  and  others  for  the  cancel- 
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lation  of  certain  notes  and  a  mortgage,  and  to  qniet 
the  title  to  certain  real  estate.  The  questions  here 
presented  arise  upon  exceptions  to  conclusions  of  law 
stated  upon  a  special  finding  of  facts  by  the  court. 

The  facts  so  found  were,  substantially,  that,  on  the 
2d  day  of  August,  1893,  said  Sarah  was  a  married  wo- 
man and  the  wife  of  William  M.  Guy;  that  on  said 
day  she  and  her  said  husband  executed  four  notes  and 
a  mortgage,  for  the  purpose  of  securing  them,  to  The 
Jewel  Refrigerator  Manufacturing  Company,  payable 
in  bank  and,  at  the  same  time,  as  additional  security 
for  the  payment  of  said  notes,  she  assigned  to  said 
company  certain  insurance  policies  and  certain  build- 
ing association  stock;  that  the  real  estate  so  mort- 
gaged was  at  that  time  the  separate  property  of  said 
Sarah.  "That  in  consideration  of  the  execution  of 
said  notes  and  mortgage  and  of  the  assignment  of  said 
policies  and  stock,  the  defendant,  The  Jewel  Refrig- 
erator Manufacturing  Company,  issued  to  William  M. 
Guy  25  shares  of  the  capital  stock  of  said  company  of 
the  face  value  of  $2,500.00,  and  this  was  the  sole  con- 
sideration received  for  the  same;  that  the  plaintiff 
received  no  part  of  the  consideration  of  said  notes, 
mortgage,  policies,  and  stock,  but  the  whole  was  re- 
ceived by  her  husband  for  his  use  and  benefit."  Be- 
fore their  maturity  the  notes  and  mortgage  were  sold 
and  assigned  by  said  company  to  one  Tutt,  who  as- 
signed them  to  the  appellant,  neither  of  said  assignees 
having  any  knowledge  of  the  equitable  or  legal  de- 
fenses to  said  notes  and  mortgage,  or  to  whom  the 
consideration  therefor  had  moved.  And,  after  finding 
the  sum  due,  the  court  found  as  a  conclusion  of  law 
that  the  appellee  should  recover  as  prayed. 

Appellant's  learned  counsel  insist  that  the  conclu- 
sion stated  was  erroneous,  first,  because,  as  they  as- 
sert, the  purchase  of  the  stock  was  by  Mrs.  Guy,  and 
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that  she  was  a  principal  and  not  a  surety  ;tand,  second, 
that  she  was  estopped  to  assert  that  her  legal  obliga- 
tion was  that  of  a  surety. 

That  part  of  the  finding  which  we  have  quoted  must 
support  or  deny  the  first  of  these  propositions.  It  is 
there  found  that  no  part  of  the  consideration  passed 
to  Mrs.  Guy,  but  that  the  only  consideration  for  said 
notes  and  mortgage  passed  to  and  was  received  by  and 
to  the  use  and  benefit  of  her  husband.  The  frequently 
declared  test  of  the  relationship  sustained  by  a  mar- 
ried woman  to  such  obligations  is  to  inquire  whether 
she  received  in  person  or  in  benefit  to  her  property  the 
consideration  for  which  the  obligations  are  executed. 
McCoy  V.  Barns,  136  Ind.  378;  Voreis  v.  Ntissbaumy 
131  Ind.  267;  Crisman  v.  Leonard,  126  Ind.  202; 
ThackevY.  Thacker,  125  Ind.  489;  Nixon  v.  Whitdyy 
etc.,  Co.,  130  Ind.  360;  Security  Co.  v.  Arbuckle,  119 
Ind.  69;  Vogel  v.  Leichner,  102  Ind.  56. 

Applying  this  test  to  the  facts  found,  but  one  con- 
clusion can  be  reached,  and  that  is  that  she  was  a 
surety  and  not  a  principal. 

These  cases  hold  also  that  the  form  of  the  contract 
does  not  aiOfect  the  question.  Being  but  a  surety,  the 
contract  is  voidable,  as  declared  by  statute,  section 
6964,  Burns'  R.  S.  1894  (5119,  R.  S.  1881),  by  the  above 
cases  and  many  others. 

The  fact  that  the  notes  were  payable  in  bank,  and 
that  they  passed  into  the  hands  of  an  innocent  holder 
did  not  estop  the  appellee  to  assert  the  suretyship 
and  consequent  invalidity  of  said  notes  as  to  her. 
Voreis  v.  Ntissbaum,  supra;  Potter  v.  Sheets,  6  Ind. 
App.  506;  Cupp  v.  Campbell,  103  Ind.  213;  Coats  v. 
Cordon,  144  Ind.  19. 

The  lower  court  did  not  err  in  its  conclusions  of  law, 
and  the  judgment  is  affirmed. 
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Bank  et  al. 

|g|  [No.  17,784.     Filed  November  23,  1807.] 

Abatement  of  Action. — Other  Action  Pending.— Where  two  com- 
plaints are  identical,  the  relief  demanded  is  the  same,  and  the  par- 
ties are  the  same,  except  in  one  case  the  plaintiff  is  stjled  receiver, 
and  in  the  other  trustee,  the  prior  will  abate  the  subec^quent  action. 

From  the  Marion  Superior  Court  Reversed. 

Henry  N.  Spaan  and  William  A.  Ketcham^  tor 
appellant. 

A.  C.  Harris  and  Frank  Cutter,  for  appellee. 

Howard,  C.  J. — The  complaint  in  this  case  is  the 
same  as  that  in  the  case  of  Shepard,  Trustee,  v. 
MeridianNationalBank,  posty532.  For  the  reasons  given 
in  that  case  we  are  of  the  opinion  that  the  court 
in  this  case  also  erred  in  sustaining  the  demurrer 
to  the  complaint.  We  think,  as  there  said,  that 
it  has  not  been  satisfactorily  shown  that  appel- 
lant, as  receiver,  had  not  authority  to  take  possession, 
not  only  of  funds  due  John  E.  Sullivan  and  not  col- 
lected by  him,  but  also  of  all  trust  funds  to  which 
Sullivan  was  entitled,  whether  he  had  collected  them 
or  not.  As  receiver,  he  was  trustee  of  all  assets  be- 
longing to  Sullivan  as  clerk ;  and  there  does  not  seem 
to  have  been  sufftcient  reason  at  any  time  to  distin- 
guish between  his  duties  as  trustee  and  his  duties  as 
receiver.  The  appointment  was  a  single  appointment, 
whether  the  appointee  be  called  a  receiver  or  a  trus- 
tee, or  both. 

The  appellee  bank  in  this  ca^e  filed  a  plea  in  abate- 
ment to  the  complaint,  to  which  plea  a  demurrer  was 
sustained;  and  appellees  have  assigned  this  ruling  as 
cross-error,  and  ask  that  in  case  the  judgment  is  re- 
versed this  ruling  also  be  reversed.    We  are  of  the 
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opinion  that  appellees  are  justified  in  making  this  re- 
que6t  The  two  complaints  are  identical,  the  relief 
demanded  is  the  same  in  each  case,  and  the  parties  are 
the  same  also,  except  that  the  plaintifiF  in  this  case  is 
styled  receiver  instead  of  trustee.  This  exception,  so 
far  as  the  facts  in  the  cases  are  concerned,  is  a  dis- 
tinction without  a  difference. 

In  such  a  ca«e,  as  said  in  Beach  v.  Norton,  8  Conn.  71 : 
"It  is  but  reasonable  that  the  prior  suit  shall  abate 
the  latter."    See,  also,  1  Ency.  PL  and  Prac.  750. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  plea  in  abatement  and  the 
demurrer  to  the  complaint,  and  for  further  pro- 
ceedings. 


Keener,  Administratrix,  v.  The  Baltimore  and         - 

Ohio  Southwestern  Railway  Company.  i^l  ^^l 

i49  m 

[No.  18,094.    FUod  November  28, 1897.]  |^^  '^i 

Master  and  Seevant.— -PeraonoZ  Injuries,— Fdlow  Servant— Vice         \^St^ 
Principal, — ^Where  servants  of  a  railroad  company  were  engaged        149     21' 
in  placing  a  driving  spring  in  a  locomotive,  and  in  doing  so  one  of       fieig    23^ 
them,  in  order  to  force  such  spring  into  the  saddle,  struck  same 
with  a  heavy  iron,  the  foreman  holding  a  torch  that  the  blow  might 
faU  in  the  right  place,  thereby  forcing  the  spring  into  place  with 
such  force  as  to  throw  a  lever,  bar  and  cold  chisel,  which  were  held 
by  other  servants  in  assisting  to  force  the  spring  in  place,  and  strike 
and  kill  one  of  such  servants,  the  company  is  not  liable,  as  the  par- 
ticipation in  the  work  by  the  company's  foreman  was  as  that  of  a 
fellow  servant  and  not  as  a  vice  principal. 

From  the  Martin  Circuit  CJourt  Affirmed. 

J,  S.  Pritchett  and  Reiley  &  Emison,  for  appellant. 

W.  H,  De  Wolf,  Gardiner  dt  Gardiner  and  E,  W. 
Strong,  for  appellee. 

Hackney,  J. — ^This  was  an  action  for  damages  in 
the  alleged  negligent  killing  of  John  J.  Kerner,  a  ma- 
chinist in  the  employ  of  the  appellee's  predecessor,     . 


22  8XJPREME  COURT  OF  INDIANA, 


Kemer,  Admx.,  v.  The  Baltimore  and  Ohio  Southwestern  R.W.  Co. 


The  Ohio  and  Mississippi  Railway  Company.  The  trial 
court  instructed  the  jury,  upon  the  close  of  the  appel- 
lant's testimony,  to  return  their  verdict  in  favor  of  the 
appellee,  and  that  ruling  presents  the  only  question 
for  review. 

The  evidence  without  conflict  establishes  the  fol- 
lowing facts:  The  decedent  and  five  other  machinists 
were  employed  in  the  company's  round  house,  in 
Washington,  in  January,  1892,  where  said  decedent 
had  been  employed  for  several  years.  The  machinists, 
as  to  the  character  of  the  work  they  should  perform 
from  day  to  day,  were  directed  by  one  Marion,  and  on 
the  day  in  question  one  of  their  number,  Brenner,  was 
directed  by  Marion  to  put  into  a  locomotive  a  new 
driving  spring,  in  the  place  of  one  broken.  Pursuant  to 
said  direction,  Brenner,  with  his  helper,  raised,  with 
jackscrews,  the  frame  of  the  locomotive,  took  out  the 
broken  spring,  set  the  new  one  in  place,  and  were  en- 
deavoring to  pull  the  equalizer  down  to  key  it  onto 
one  end  of  the  spring,  and  were  unable  to  get  it  down 
far  enough  to  admit  the  key  into  the  slot  of  the 
equalizer,  but  had  gotten  the  point  of  a  cold  chisel  and 
the  sharpened  end  of  a  short  bar  of  iron  inta  the  slot 
to  secure  the  equalizer  at  the  point  to  which  it  had  been 
drawn.  The  spring  seemed  too  stiff  for  the  two  men 
to  overcome  it  so  far  as  to  admit  the  key,  and  Bren- 
ner was  directed  to  call  other  men  to  his  assistance. 
When  he  had  resumed  the  effort,  Kerner  and  others, 
including  Marion,  participated,  and  by  means  of  steel 
hooks  placed  upon  the  equalizer,  and  in  the  lower  end 
thereof  an  iron  bar  was  inserted,  and  constituted  a 
lever  upon  which  the  men  applied  the  weight  of  their 
bodies.  This,  though  a  proper  means,  was  not  efficient, 
and,  upon  closer  inspection,  it  was  discovered  that  the 
spring  was  not  down  in  the  saddle  by  near  three- 
quarters  of  an  inch,  whereupon  one  of  the  machinists, 
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Von  Beren,  proposed  to  strike  the  spring  with  a  heavy 
iron  and  force  it  into  the  saddle.  This  suggestion  was 
followed  by  the  act,  Marion  holding  the  torch  that  the 
blow  might  fall  at  the  right  point,  and  the  spring  was 
suddenly  driven  into  place  with  such  force  as  to  throw 
the  lever,  the  short  bar,  and  the  cold  chisel  out  of 
place  with  violence.  One  of  these  struck  Kerner  upon 
the  head,  from  the  effects  of  which  he  died  before  a 
physician  could  be  summoned.  It  appeared  that  the 
company  had  supplied  a  device,  known  as  a  spring 
puller,  the  use  of  which,  together  with  the  method  of 
pulling  down  the  equalizer  with  a  lever,  were  the  ordi- 
nary methods  employed.  It  appeared  also  that  Ker- 
ner had  frequently  replaced  broken  springs  in  loco- 
motives, understood  the  work,  and  such  work  was,  in 
part,  that  for  which  he  was  employed;  that  such  work 
was  constantly  required  of  the  machinists  in  said 
round  house,  the  company  having  in  use  more  than 
sixty  locomotives,  and  such  repairs  were  made  daily. 

That  the  act  resulting  in  the  injury  and  death  of 
Kerner  was  without  care  for  the  safety  of  anyone  en- 
gaged in  the  work  then  in  hand  is  not  questioned  by 
counsel,  and  is  without  doubt  in  our  minds. 

It  is  insisted  by  the  counsel  for  appellee  that  the 
negligent  act  was  that  of  a  fellow  servant  of  Kerner, 
and  one  to  which  Kerner's  negligence  contributed.  On 
the  other  hand,  appellant's  learned  counsel  contend 
that  the  act  was  that  of  a  vice  principal,  Marion,  and 
that  it  was  in  violation  of  the  master's  duty  to  supply 
a  safe  place  to  work,  and  safe  machinery  and  tools 
with  which  to  perform  the  work. 

C!oncerning  the  latter  contention,  counsel  do  not  ad- 
vise us  wherein  the  company  was  negligent,  either  as 
to  place  to  work,  or  the  appliances  of  the  service.  Very 
clearly,  we  think,  the  negligence  was  either  in  the  use 
of  appliances,  safe  when  properly  used,  or  in  failing  to 
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use  a  safe  appliance  supplied  by  the  company.  The 
handling  and  repairing  of  such  heavy  machinery  as 
railway  locomotives,  with  tools  and  appliances  suited 
to  the  service,  involves,  at  best,  many  hazards  which 
the  employe  assumes  by  his  engagement  in  the  service; 
and  it  may  not  be  said  that  the  place  where  such  labor 
is  performed  is,  in  a  legal  sense,  dangerous  by  reason 
of  such  hazards.  Bedford  Belt  R.  W.  Co.  v.  Brown,  142 
Ind.  659,  and  authorities  there  cited.  It  would  be  as 
diflBcult  to  demonstrate  that  the  death  of  Kerner  was 
in  any  respect  due  to  the  failure  to  supply  proper  ap- 
pliances of  the  service,  or  in  supplying  defective  ap- 
pliances, as  to  show  that  the  place  supplied  was  dan- 
gerous. The  plain  and  unmistakable  cause  of  the 
injury  and  death  of  Kerner  was  the  misuse  of  appli- 
ances, so  far  as  the  evidence  discloses,  proper  in  every 
way. 

Does  the  fact  that  Marion,  who  held  the  torch  while 
another  struck  the  spring  with  the  iron,  make  the  com- 
pany liable  on  the  ground  that  he  was  a  vice  principal? 
There  is  some  quibbling  in  the  arguments  as  to 
whether  he  was  of  superior  rank  to  the  other  machin- 
ists because  he  gave  directions  as  to  the  character  of 
work  each  machinist  should  perform  from  day  to  day. 
There  is  no  room  for  confusion  as  to  when  one  is  a 
vice  principal,  and  when  a  fellow  servant.  It  is  not 
determined  by  rank  in  the  service  or  the  title  by  which 
he  is  known,  but  it  depends  upon  the  particular  serv- 
ice in  which  he  is  at  the  time  engaged.  If  that  service 
is  in  supplying  instrumentalities  of  the  service,  or  the 
place  to  perform  the  service — ^in  short,  if  he  is  perform- 
ing a  duty  owing  by  the  master  to  the  injured  servant, 
by  authority  of  the  master,  and  does  it  negligently,  or 
if  he  negligently  omits  a  duty  of  the  master  which  he 
is  delegated  to  perform,  his  negligence  is  that  of  the 
master.    But  if  he  is  engaged  with  the  servant  injured 
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in  the  common  service  of  the  master,  not  involving 
some  duty  of  the  master,  he  is  a  fellovr  servant.  New 
PUtsburghy  etc.y  Co.  v.  Peterson^  136  Ind.  398,  and  author- 
ities there  cited. 

It  cannot  be  that  the  master,  when  he  has  supplied 
a  safe  place  to  work,  has  furnished  tools  and  appli- 
ances free  from  faulty  and  when  he  has  not  been 
careless  in  the  employment  of  unskilful  servants,  is 
required  also  to  have  present,  as  each  act  of  each  serv- 
ant is  i)erformed,  some  one  to  warn  the  servant  against 
the  improper  use  of  the  appliances  furnished.  If  he  is 
not  so  required,  then  it  is  clear  that  Marion's  failure 
to  suggest  the  danger  from  striking  the  spring  with 
the  heavy  iron  was  not  the  failure  of  the  company,  and 
his  failure  was  that  of  a  fellow  servant. 

With  this  conclusion  it  is  not  contended  that  the  ap- 
pellant was  entitled  to  recover.  We  might,  however, 
suggest  the  absence  of  evidence  that  the  decedent,  who 
was  a  mechanic  of  years  of  experience  in  the  line  in 
which  all  were  then  engaged,  was  free  from  the  same 
negligence  claimed  against  Marion,  namely,  in  not 
foreseeing  the  result  of  striking  the  spring. 

There  is  no  possible  view  of  the  case  upon  the  evi- 
dence in  the  record  which  would  have  justified  a  ver- 
dict for  the  appellant,  and  the  circuit  court  did  not  err 
in  directing  the  verdict. 

Judgment  affirmed. 


The  City  op  Fort  Wayne  et  al.  v.  The  Fort  Wayne 
AND  Jackson  Bailroad  Company. 

[No.  18,185.    Filed  November  23, 1897.] 

Injunction. — CoTidemnation  Proceedings, — Notice. — Opening  Street 
— Statute  Construed. — An  injunction  wiU  lie  to  prevent  the  taking 
of  land  by  a  city  for  a  street,  under  sections  3623, 3629  et  seq..  Bums' 
R.  S.  1894,  where  the  owner  thereof  had  no  notice  of  the  condemna- 
tion proceedings,  and  was  not  made  a  party  thereto,  notwithstand- 
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ing  the  provisions  of  sections  8686  and  8644,  Bums'  R.  S.,  1804,  for 
assessment  and  payment  of  damages  which  have  not  been  assessed 
to  persons  who  have  had  no  notice  of  such  proceedings,  and  pro- 
viding that  no  injunction  shall  lie  to  restrain  such  proceedings  un- 
less property  is  sought  to  be  appropriated  upon  which  damages  have 
been  assessed  and,not  paid  or  tendered. 

From  the  Whitley  Circuit  Court  Affirmed. 

W.  H.  Shambaugh  and  Henry  Colericky  for  appel- 
lants. 

John  MorriSj  Robert  C.  Belly  James  M.  Barrett  and 
Samuel  L.  MorriSj  for  appellee. 

Hackney,  J. — The  appellee  sought  and  obtained,  in 
the  lower  court,  an  injunction  denying  the  right  of  the 
appellants,  the  city  of  Fort  Wayne  and  her  officers,  to 
extend  Fourth  street  in  said  city  across  the  switch 
yards  and  tracks  of  the  appellee,  The  Fort  Wayne  and 
Jackson  Railroad  Company.  The  city  had,  by  proceed- 
ings under  sections  3623, 3629  et  seq.,  Burns'  R  S.  1894, 
established  the  extension  and,  at  the  time  of  the  filing 
of  this  suit,  was  about  to  open  the  street  across  the 
appellee's  right  of  way,  switch  yards,  and  tracks,  and 
was  engaged  in  removing  buildings,  filling  approaches, 
and  constructing  said  street,  but  in  said  proceedings 
she  had  wholly  failed  to  give  the  appellee  any  notice 
thereof,  and  appellee  was  not  a  party  to,  was  not 
named  in,  and  was  not  present  or  represented  at  or  in 
any  of  said  proceedings;  nor  was  any  question  of  the 
appellee's  damages  considered  in  said  proceeding,  and 
no  damages  were  assessed,  paid  or  tendered  to  the  ap- 
pellee, although  the  proposed  extension  would  result 
in  damage  to  the  appellee  in  the  sum  of  many  thous- 
ands of  dollars,  in  the  taking  of  its  property  and  the 
loss  of  its  uses. 

On  behalf  of  the  appellants,  it  is  insisted  that  the 
statute,  section  3636,  Burns'  R.  S.  1894,  afforded  a 
legal  remedy  to  the  appellee,  and  that,  therefore, 
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equity  would  not  extend  its  remedy  of  injunction,  and, 
it  is  further  insisted,  that  section  3644,  Bums'  R.  S. 
1894,  expressly  denied  the  right  of  injunction.  For 
the  appellee,  it  is  contended  that  the  absence  of  notice 
rendered  the  proceedings  void,  and  that  the  taking 
of  the  property  was  properly  enjoined. 

It  is  a  rule  of  the  constitution  that  "property  shall 
not  be  taken  by  law  without  just  compensation;  nor, 
except  in  case  of  the  state,  without  such  compensation 
first  assessed  and  tendered.''  Section  66,  Burns'  R.  S. 
1894.  The  statute  under  which  the  condemnation  in 
question  was  sought  does  not  obviate  this  constitu- 
tional guaranty,  but  prescribes  a  method  of  compli- 
ance therewith. 

The  federal  constitution  requires  that  the  property 
of  the  individual  shall  not  be  taken  without  due  proc- 
ess of  law,  and  notice,  under  this  requirement,  is  es- 
sential. The  statute  under  consideration  provides  for 
a  compliance  with  this  requirement. 

In  construing  the  statute,  therefore,  we  must  read  it 
as  if  these  constitutional  provisions  were  a  part  of  it, 
and  as  if  it  did  not  narrow,  but  fully  supplied  these 
constitutional  guaranties. 

It  is  not  denied,  and  without  doubt  could  not  be, 
that  in  the  absence  of  sections  3636  and  3644,  supra, 
injunction  would  lie  to  stay  the  opening  of  the  street 
across  the  yards.  Section  3636,  supra,  provides  that 
"Upon  the  application  of  persons  whose  lands  or  prop- 
erty shall  have  been  assessed,  but  who  have  not  had 
notice  (which  they  must  affirmatively  show),  the  city 
clerk  shall  notify  said  commissioners,  who  shall  meet 
upon  their  own  motion,  hear  and  determine  the  claims 
of  such  persons  (to  whom  five  days'  notice  shall  be 
given),  and  report  to  the  council.  In  case  they  are  en- 
titled to  damages  which  have  not  been  assessed,  the 
same  shall  be  paid  out  of  the  city  treasury;    *    *    *" 
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Section  3644,  supra,  provides  that  "If  the  commis- 
sioners make  a  report  to  the  common  council,  as  here- 
in provided,  no  injunction  shall  lie  to  restrain  pro- 
ceedings, unless  the  common  council  shall  proceed  to 
appropriate  property  upon  which  damages  have  been 
assessed,  without  first  causing  the  same  to  be  paid  or 
tendered;  but  all  other  questions  shall  be  raised  and 
tried  by  appeal  in  cases  where  damages  have  been 
assessed,  paid  or  tendered/' 

By  the  first  of  these  provisions  a  remedy  is  given  to 
one  whose  property  has  been  assessed,  but  who  has 
not  been  notified.  This  provision  is  upon  the  one  ele- 
ment of  damages,  and  affords  no  hearing  with  refer- 
ence to  the  condemnation.  While  the  hearing  may  not 
avail  to  defeat  the  condemnation,  because  the  city  may 
have  a  discretion  in  the  matter  of  condemnation  which 
is  not  subject  to  review,  it  must,  nevertheless,  be  true 
that  the  property  of  the  citizen  may  not  be  condemned 
for  a  public  use  without  due  process  of  law. 

In  Elliott  on  Roads  and  Streets,  p.  232,  it  is  said 
that  "It  is  essential  that  persons  who  have  interests 
directly  affected  by  proceedings  in  highway  cases 
should,  in  some  appropriate  method,  be  made  parties 
to  the  proceedings.  Where  there  are  substantial  nghts 
in  property  the  owners  of  those  rights  should,  in  ac- 
cordance with  a  fundamental  principle  underlying  all 
proceedings  of  a  judicial  character,  have  their  *day  in 
court.'  This  can  only  be  accomplished  by  making 
them  parties  to  the  proceedings.  It  is  diflScult  to  per- 
ceive how  a  person  can  be  justly  said  to  have  his  *day 
in  court,'  unless  he  is  in  some  way  made  a  party  to  the 
proceeding  instituted  for  the  purpose  of  taking  his 
property  from  him,  or  of  laying  a  burden  upon  it,"  etc. 
Again,  on  p.  233,  the  author  says:  "A  proceeding  to 
establish  a  highway,  and  to  appropriate  property  for 
that  purpose,  cannot  be  justly  considered  an  ex  parte 
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proceeding  *  ♦  *  ♦.  In  truth,  a  statute  attempting 
to  make  such  a  proceeding  an  ex  parte  one  would  be  in 
conflict  with  the  constitution,  for  the  reason  that,  in 
an  ex  parte  proceeding,  there  can  be  no  due  process  of 
law  within  the  meaning  of  the  constitution.  ♦  ♦  ♦  ♦ 
It  is,  indeed,  not  within  the  power  of  the  legislature  to 
deprive  one  who  has  an  estate  in  real  property  of  the 
right  to  contest  the  effort  to  take  it  from  him  or  burden 
it  with  a  lien,  no  matter  by  whom  the  effort  is  made." 

It  must,  therefore,  be  true  that,  if  the  above  quoted 
part  of  section  3636  afforded  a  remedy  on  the  ques- 
tion of  assessment  of  damages,  it  could  not  be  en- 
larged so  as  to  include  a  hearing  upon  the  question  of 
the  taking  of  the  property.  However,  we  think  it  may 
be  safely  said,  that,  upon  the  strict  construction  which 
should  be  applied  to  all  statutes  in  derogation  of  com- 
mon right,  each  of  the  sections  of  the  statute  quoted 
applies  only  to  the  cases  of  those  whose  lands  "have 
been  assessed."  While  it  appears  that  damages,  grow- 
ing out  of  the  extension  of  the  street,  were  assessed  in 
favor  of  a  lessee  of  the  appellee,  it  cannot  be  held  that, 
as  to  the  appellee,  damages  were  assessed,  when  it  was 
not  a  partly  to  thfe  proceeding  by  name,  by  appearance 
or  by  notice,  and  its  rights  were  not  considered  or  de- 
termined. 

We  think  it  evident,  when  the  statute  is  read  in 
the  light  of  the  constitutional  guaranties  mentioned, 
that  the  legislature  did  not  intend  to  condemn  lands 
for  public  use  without  the  owner  of  such  lands  having 
some  notice  of  the  proposed  condemnation,  and  with- 
out considering  the  damages  and  benefits,  if  any,  to 
such  owner.  Upon  the  question  of  damages  it  was  in- 
tended that  when  the  proceedings  had  included  such 
lands,  and  assessments  had  been  made,  but  from  inad- 
vertence, the  owner  had  not  been  notified  of  the  pro- 
ceedings, he  might  obtain  a  hearing  without  disturb- 
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ing  the  assessments  as  to  others.  But  it  was  certainly 
not  contemplated  that  one  in  no  sense  a  party  to  the 
proceedings,  and  whose  interests  had  never  been  con- 
sidered, should  be  obliged,  in  order  to  secure  a  hearing 
upon  the  question  of  damages,  to  enter  his  appearance 
to  the  proceedings,  limit  his  rights  to  the  question  of 
damages  and  thereby  waive  his  rights  upon  the  ques- 
tion of  condemnation.  If  damages  had  never  been 
considered  none  could  be  tendered  or  paid,  and  the  fair 
inference  from  the  language  of  section  3644  i&that  in- 
junction will  lie  in  such  a  case. 

We,  of  course,  decide  nothing  with  reference  to  the 
kind  of  notice  necessary  in  such  cases,  and  intend  no 
decision  upon  the  general  subject  of  the  sufficiency  of 
notice.  Here  there  was  no  notice,  and  some  notice  was 
required.  We  conclude,  therefore,  that  the  injunction 
was  properly  granted.  This  question,  affecting  the 
jurisdiction  of  the  city,  rendered  its  proceedings,  as  to 
the  appellee,  void  from  the  beginning,  and  other  ques- 
tions, upon  the  merits  of  the  controversy,  are  not  con- 
sidered. 

The  judgment  is  affirmed. 


Putt  et  al.  v.  Putt  et  al. 

[No.  18,146.    Filed  November  28,  1807.] 

VlJXAja.^Conteat  by  Croaa-Complaint — Crosa-Complainant  Not  Re- 
quired to  File  Bond. — Where  suit  is  brought  to  quiet  title  to  real 
jUSJ^  estate,  the  defendant  may  defend  such  action  by  cross-complaint, 

Jg    ®l  setting  up  the  invalidity  of  the  wiU  upon  which  plaintiff  bases  his 

149    30  ^^^®  ^  ^^^^  ^^^^^  estate,  and  thereby  contest  the  validity  of  such 

166  M  will  without  filing  a  bond  as  provided  by  section  2767,  Bums'  B.  S. 

149  3^  1894  (2597,  R.  S.  1881),  regulating  the  contest  of  wills,  pp,  SJhSS, 
\^  ^Si  Same.— C<m«e«<.—JVac<ice.—flarmZe««  .Error.— Where  a  will  is  set 
aside  on  the  groimds  of  mental  incapacity  of  testator  and  undue 
influence,  such  judgment  will  not  be  reversed  on  account  of  error 
of  the  court  in  its  rulings  in  respect  to  the  issue  of  unsoundness  of 
mind  alone,  where  the  verdict  and  finding  were  sufficient  to  support 
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the  judgment  on  either  of  such  grounds  of  contest  independently  of 
the  other,    pp,  36-39. 

Prom  the  Noble  Circuit  Court.  Affirmed. 

H.  C.  Peterson  and  H.  O.  Zimmermauy  for  appel- 
lants. 

R.  P.  Barr,  T.  A.  Redmond  and  L.  H.  Wrigley,  for 
appellees. 

Jordan,  J. — On  June  30,  1894,  Levi  Putt  died  at 
Noble  county,  Indiana,  the  owner  of  lands  involved  in 
this  action,  leaving  surviving  him  his  wife  and  five 
children.  Prior  to  his  death  he  executed  the, will  in 
controversy,  ivhereby  he  devised  to  his  wife  certain 
parts  of  his  lands  for  life,  with  a  proviso  that  his  three 
daughters  and  Corwin  Putt,  his  son,  take  what  re- 
mained of  said  property  at  her  death.  The  residue  of 
his  property,  real  and  personal,  he  gave  to  his  two 
sons,  Charles  F.  and  Corwin  Putt,  with  the  provision 
that  they  pay  to  Martha  Putt,  his  wife,  a  thousand 
dollars  for  the  benefit  of  their  three  sisters.  Under 
the  terms  of  this  will  Corwin  was  to  pay  to  his  brother, 
Charles  F.,  the  sum  of  five  hundred  dollars,  and  it  was 
further  stipulated  that  said  Charles  F.  and  Corwin 
were  to  pay  all  legal  claims  existing  against  the  tes- 
tator at  the  date  of  his  death.  Charles  F.  was  nom- 
inated as  the  executor  of  the  will,  and  on  July  9, 1894, 
the  will  was  probated  in  the  Noble  Circuit  Court,  and 
letters  were  issued  to  him  as  executor.  The  widow 
refused  to  accept  the  provisions  made  for  her  by  the 
will,  and  elected  to  take  under  the  law.  On  January 
22,  1895,  Charles  F.  Putt  commenced  this  action  for 
partition  of  the  lands  devised  to  him  by  said  will,  and 
to  quiet  his  title  thereto,  making  the  appellees  herein 
party  defendants.  Said  plaintiff  charged  in  his  com- 
plaint that  all  of  the  appellees,  except  Martha  and 
Corwin  Putt,  claimed  some  title  and  interest  in  the 
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lands  which  he  sought  to  have  partitioned,  adverse 
to  him,  which  claim  it  was  alleged  was  without  right 
and  unfounded,  and  a  cloud  upon  the  plaintiff's  right 
and  title  in  and  to  the  real  estate  described  in  the 
complaint,  and  he  asked  that  his  title  to  the  same  be 
quieted  as  against  such  defendants,  and  that  he^ 
Martha,  and  Corwin  Putt,  be  adjudged  the  sole  owners 
of  all  of  said  l^inds,  and  that  partition  be  made  among 
them  as  such  owners.  The  defendants  all  appeared 
and  answered  this  complaint  by  a  general  denial.  The 
defendants.  Flora  Putt,  Ida  Emert,  and  Cassie  Tegt- 
meyer,  filed  a  cross-complaint  in  two  paragraphs 
making  Charles  F.  Putt,  in  his  own  person,  and  also 
as  the  executor  of  the  will  of  Levi  Putt,  and  his  wife, 
Jennie  Putt,  together  with  their  co-defendants, 
Martha,  Corwin,  and  Clara  Putt,  Martin  Tegtmeyer, 
and  John  Emert,  parties  defendant  to  the  cross-com- 
plaint. The  second  paragraph  of  this  complaint  is  the 
one  upon  which  the  judgment  in  this  cause  is  based. 
After  averring  the  death  of  Levi  Putt,  as  heretofore 
stated,  among  other  facts,  it  alleges  that  Charles  F., 
Corwin,  and  the  cross-complainants  are  the  surviving 
children  of  said  Levi  Putt,  and  that  these  children 
and  the  widow,  Martha  Putt,  are  the  only  heirs  of  said 
Levi.  It  is  alleged  at  the  time  of  his  death  that  he  was 
the  owner  of  real  estate  of  the  value  of  |10,000.00,  and 
personal  property  worth  $1,000.00.  The  execution  of 
a  pretended  will  by  Levi  Putt  and  the  probate  thereof, 
and  the  respective  interests  of  the  widow  and  said 
children  as  the  heirs  at  law  of  Levi  Putt,  have  and 
hold,  as  tenants  in  common,  in  the  lands  described  in 
both  the  complaint  and  the  cross-complaint,  are  all 
averred  and  set  forth. 

The  paragraph  then  charges  that  this  pretended 
will  is  invalid  upon  two  grounds:  First,  that  said  Levi 
Putt,  at  the  time  of  its  execution,  was  of  unsound 
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mind;  second,  that  the  will  was  unduly  executed. 
Other  facts  are  alleged  showing  that  the  titles  of  the 
plaintiffs,  Charles  P.  Putt  and  Corwin  Putt,  in  and  to 
the  lands  mentioned  in  their  complaint,  are  based  on 
said  will,  and  that  such  titles  and  claims  are  false  and 
unfounded,  and  cast  a  cloud  upon  the  title  of  the  cross- 
complainants  to  said  real  estate,  etc.,  and  the  prayer  is 
that  the  said  pretended  will  be  declared  invalid,  and 
the  probate  thereof  be  set  aside,  and  that  the  title  to 
the  respective  interests  of  the  cross-conTplaiuants,  as 
the  heirs  of  Levi  Putt  in  the  lands,  be  quieted  against 
all  the  defendants  to  the  cross-complaint,  and  for  par- 
tition thereof,  and  all  other  proper  relief.  This  cross- 
complaint  was  verified  by  the  affidavit  of  the  cross- 
complainants.  Charles  F.  Putt  moved  the  court  to 
dismiss  the  cross-complaint  for  the  reason  that  no 
bond  had  been  filed,  as  provided  by  the  statute  rela- 
tive to  the  contest  of  wills.  This  motion  waa  over- 
ruled, and  he  excepted.  All  of  the  defendants,  includ- 
ing the  plaintiff,  Charles  F.  Putt,  in  his  own  person 
and  -as  executor  of  the  will,  filed  a  general  denial  to 
the  cross-complaint,  and  the  cause  was  put  at  issue 
between  the  parties  on  their  respective  pleadings.  On 
a  trial  before  a  jury,  a  general  verdict  was  returned, 
finding  in  favor  of  the  cross-complainants  on  the  sec- 
ond paragraph  of  their  complaint,  that  the  will  in  con- 
troversy was  invalid,  and  that  the  same  and  the  pro- 
bate thereof  should  be  set  aside,  and  that  said  cross- 
complainants  and  Charles  F.  Putt  and  the  other  de- 
fendants to  the  cross-complaint,  were  the  owners  in 
fee  of  the  real  estate  in  question  in  the  undivided 
moieties  as  averred.  The  jury  also  returned,  with  their 
verdict,  answers  to  a  series  of  interrogatories  sub- 
mitted to  them  by  the  court  at  the  request  of  the  ap- 
pellant. Over  a  motion  for  a  new  trial,  the  court  ren- 
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dered  its  judgment  declaring  the  will  null  and  void, 
and  that  the  same  and  the  probate  thereof  be  set  aside, 
and  awarded  partition  of  the  lands  in  accordance  with 
the  verdict  of  the  jury,  and  quieted  the  title  of  the 
cross-complainants,  and  adjudged  that  they  recover 
their  costs,  etc.  Partition  was  made  as  ordered  and 
finally  confirmed  by  the  court. 

The  errors  relied  on  for  a  reversal  of  the  judgment 
are  based  on  the  court's  overruling  the  motion  to  re- 
quire the  cross-complainants  below  to  give  bond,  as 
heretofore  mentioned,  and  in  overruling  the  motion 
for  a  new  trial. 

It  is  first  insisted  by  counsel  for  the  appellant  that 
the  court  should  have  required  the  cross-complainants 
to  give  the  bond  provided  by  section  2767,  Burns'  R.  S. 
1894  (2597,  R.  S.  1881),  in  regard  to  contests  of  wills. 
This  question  is  decided  adversely  to  the  contention 
of  appellants  in  Mason  v.  Roll,  Ear.,  130  Ind.  260.  In 
the  case  cited,  the  executor  of  the  will  instituted  an 
action  against  the  children  and  heirs  of  the  testator 
to  quiet  title  to  certain  lands,  which  the  will  directed 
him,  as  executor,  to  sell.  The  defendants  in  that 
cause,  as  in  this,  appeared  and  answ^ered  the  com- 
plaint by  a  denial,  and  also  filed  a  cross-complaint 
whereby  they  assailed  the  will  through  which  the 
plaintiff  claimed  his  right  to  quiet  title  to  the  lands, 
on  the  grounds  that  the  testator  at  the  time  of  its  ex- 
ecution was  of  unsound  mind,  and  that  it  was  unduly 
executed.  The  court,  on  motion,  struck  the  cross- 
complaint  from  the  files,  for  the  reason  that  no  bond 
was  filed  as  required  by  the  statute  in  question.  On 
appeal,  it  was  held  that  in  this  the  lower  court  erred, 
and  the  judgment  was  reversed.  The  court,  in  its 
opinion,  said:  "We  are  of  the  opinion  that  the  pro- 
vision of  the  act  (section  2596)  regulating  the  contest 
•of  wills,  which  requires  the  complaint,  or  ^allegation 
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in  writing/  as  it  is  called,  setting  forth  the  grounds  of 
the  contest,  to  be  verified,  and  a  bond  to  be  filed  by  the 
contestant,  conditioned  for  the  due  prosecution  of  the 
action  and  payment  of  costs,  is  applicable  only  to 
cases  where  the  contestant  is  the  moving  party;  and 
that  when  an  heir  is,  without  his  consent,  brought 
into  a,  court  of  equity  by  the  executor  of  the  will  of  his 
ancestor,  or  some  other  adversely  interested  party, 
and  compelled  either  to  contest  the  will  in  that  action 
or  permit  its  validity  to  be  finally  adjudicated  against 
him,  he  may  avail  himself  of  all  the  defenses  open  to 
a  defendant  in  a  suit  in  equity,  including  the  right  to 
file  a  cross-action,  bringing  all  parties  in  interest  be- 
fore the  court,  and  contesting  the  will,  just  as  he  could 
have  done  had  the  statute  never  been  enacted.  In 
other  words,  that  where  an  action  of  this  kind  is 
brought  by  an  executor,  it  is  a  suit  in  equity,  and  may 
be  defended  as  such  without  regard  to  our  statute  pro- 
viding for  the  contest  of  wills." 

The  appellant  in  the  case  at  bar,  by*  his  complaint 
below,  expressly  tendered  to  the  defendants  an  issue 
of  title  to  the  lands  which  he  seems  to  have  claimed 
under  his  father's  will,  and  thereby  challenged  them 
each  and  all,  to  assert  and  set  up  any  legal  or  equit- 
able defense,  or  claim  of  title,  to  the  real  estate  ad- 
verse to  his  alleged  claim,  and  had  they  failed  to  do 
so,  they  would  have  been  thereafter  forever  barred 
by  the  judgment  rendered  in  the  action.  Faught  v. 
Faught,  98  Ind.  470;  Reed  v.  Kalfsbeck,  147  Ind.  148; 
Finley  v.  Cathcarty  post,  470. 

These  appellees  having  been  by  the  complaint  chal- 
lenged to  assert  the  interest  which  they  claimed  in 
the  lands  described  in  the  complaint,  and  also  to 
break  down,  if  they  could,  the  will,  which  was  the 
foundation  of  the  plaintiff's  title,  had  the  right,  as 
they  did,  to  respond  to  such  challenge  and  expose  the 
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invalidity  of  such  instrument  by  a  cross-complaint 
and  ask  for  affirmative  relief  thereunder,  without  re- 
gard to  the  provisions  of  the  section  of  the  statute  re- 
quiring abond  upon  the  part  of  a  contestant  of  a  will. 
We,  however,  must  not  be  understood  by  this  decision, 
as  holding  that  persons,  after  the  expiration  of  three 
years  frpm  the  probate  of  a  will,  may  assail  its  valid- 
ity by  a  cross-complaint,  or  in  any  other  manner.  It 
would  seem  to  be  the  legislative  will,  as  expressed  by 
section  2766,  Burns'  R.  S.  1894  (2596,  R.  S.  1881),  to 
limit  the  right  to  attack  the  validity  of  a  will,  to  three 
years  after  the  probate  thereof,  subject  to  the  excep- 
tions mentioned  in  section  2771,  Bums'  R.  S.  1894 
(2601,  R.  S.  1881).  This  right  ought  not  to  be  extended 
by  judicial  decisions  so  as  to  permit  persons,  not  with- 
in the  exceptions  provided,  to  assail  its  validity,  by  a 
cross-complaint  or  otherwise,  after  the  expiration  of 
the  three  years  from  the  time  of  probate.  The.  court, 
under  the  circumstances,  did  not  err  in  overruling  the 
motion  in  controversy. 

The  other  alleged  erroneous  rulings  of  the  trial 
court  discussed  and  urged  upon  us  for  reversal  by  the 
learned  counsel  for  appellants,  and  which  in  any  man- 
ner would  even  tend  to  show  available  error,  have  re- 
lation wholly  to  the  first  ground  of  invalidity  alleged 
against  the  will,  being  that  of  mental  incapacity  of 
the  testator,  at  the  time  of  its  execution.  These  arise 
out  of  the  refusal  of  the  court,  at  the  request  of  the 
appellants,  to  submit  to  the  jury  certain  interroga- 
tories. The  facts  therein  embraced,  and  to  which  ap- 
pellants desired  answers  returned,  related  alone  to  the 
degree  of  mental  capacity  required  under  the  law  to 
make  a  valid  will. 

Also,  the  giving  by  the  court  to  the  jury  of  certain 
•  instructions,  and  its  refusal  to  give  others  as  re- 
quested by  the  appellants.    All  of  such  instructions 
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refer  alone  to  the  issue  of  the  unsoundness  of  mind  of 
Levi  Putt,  and  can  have  no  bearing  on  the  other  issue 
of  undue  influence  as  involved  in  the  action.  If  these 
rulings  were  conceded  to  be  eroneous,  we  cannot  say, 
in  the  absence  of  the  evidence,  that  they  exerted  any 
influence  over  the  jury  in  its  determination  of  the  issue 
of  undue  influence.  The  evidence  is  not  before  us,  and 
counsel  for  appellants  seek  to  present  the  questions 
arising  on  the  instructions  in  dispute  under  rule  thirty 
of  this  court.  The  learned  counsel  for  appellees  in- 
sist that  if  it  were  admitted  that  the  court  did  err  in 
its  rulings  in  respect  to  the  issue  or  subject  of  un- 
soundness of  mind,  that  such  errors  were  harmless, 
and  will  not  secure  a  reversal,  for  the  reason  that  the 
record  afl&rmatively  discloses  that  the  jury  found  in 
favor  of  the  appellees  upon  the  issue  of  the  undue  ex- 
ecution of  the  will,  and  that  this  finding  fully  sustains 
the  judgment,  independently  of  the  finding  upon  the 
other  issue. 

Among  the  interrogatories  submitted  at  the  request 
of  the  appellants  are  the  following,  with  the  answers 
of  the  jury  thereto:  "21.  Was  the  testator,  Levi  Putt,  at 
the  time  of  signing,  executing,  and  acknowledging  the 
will  in  suit,  under  any  insane  delusion?  Ans.  Yes.  22. 
If  you  shall  find  that  the  testator,  Levi  Putt,  was,  at 
the  time  of  signing,  executing,  and  acknowledging  the 
will  in  suit,  subject  to  any  insane  delusion  or  de- 
lusions, what  were  they.  Ans.  He  was  under  the  in- 
sane delusion  that  his  wife  and  daughters  were  perse- 
cuting him  when  they  were  not.  23.  If  you  shall  find 
that  the  testator,  Levi  Putt,  w^as,  at  the  time  of  the 
signing,  executing,  and  acknowledging  the  will  in 
suit,  subject  to  any  insane  delusion  or  delusions,  did 
such  insane  delusion  actually  enter  into  or  affect  the 
will  in  any  of  its  provisions  or  cause  its  execution? 
Ans.  Yes.    24.  Was  not  the  said  testator,  Levi  Putt, 
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at  the  time  of  the  execution  of  said  will,  a  person  of 
sound  mind  and  capable  of  executing  the  same?  Ans. 
No.  25.  Was  the  testator,  Levi  Putt,  at  the  time  of 
the  execution  of  said  will,  under  any  undue  influence 
causing  him  to  execute  the  same  differently  from  what 
he  otherwise  would;  and  if  so,  in  what  manner  and 
by  whom  was  the  same  exercised  over  him?  Ans. 
Yes,  by  his  son,  Charles  Putt,  by  his  controlling  in- 
fluence over  him  as  shown  by  his  being  able  to  control 
him  at  all  times  and  in  all  matters  pertaining  to  busi- 
ness, or  otherwise."  , 
The  general  verdict  of  the  jury,  finding  in  favor  of 
the  appellees  on  the  second  paragraph  of  their  cross- 
complaint,  was  sufficient  to  support  the  judgment  on 
both  or  either  one  of  the  grounds  of  contest  in  issue 
in  the  case.  By  the  interrogatory  last  set  out,  and  the 
answer  returned  thereto,  it  is  affirmatively  shown,  we 
think,  that  the  jury  found  by  their  general  verdict 
that  the  issue  of  undue  influence  w^as  sustained.  The 
question  is  not,  as  to  whether  the  special  finding, 
under  the  interrogatory  in  question,  is  alone  a  suffi- 
cient finding  of  the  ultimate  fact  of  the  undue  execu- 
tion of  the  will,  but  the  inquiry  is,  will  it  suffice  to 
disclose  that  the  general  verdict  included  a  finding  on 
the  issue  of  such  influence  in  favor  of  the  appellees? 
This  question,  in  the  light  of  the  interrogatory  in  con- 
troversy, must  be  answered  in  the  affirmative.  This 
fact  being  positively  established,  it  follows  that  the 
will  was  the  offspring  of  undue  influence,  and  the 
judgment  of  the  court  declaring  it  invalid,  and  setting 
the  same  aside,  was  a  correct  result.  The  judgment 
then  resting,  as  it  does,  upon  a  sufficient  'foundation, 
independently  of  any  finding  on  the  issue  or  subject 
of  mental  incapacity  of  the  testator  at  the  time  of  the 
alleged  execution  of  the  will  in  suit,  the  latter,  so  far 
as  it  affects  the  result  of  this  appeal,  under  the  cir- 
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cumstances,  may  be  eliminated  from  the  case,  and  the 
alleged  intermediate  errors  of  the  trial  court  on  the 
questions  relating  alone  to  this  issue,  and  which  do 
not  appear  to  have  any  bearing  or  effect  upon  the  jury 
in  reaching  the  result  which  they  did  on  the  second 
cause  of  alleged  invalidity,  may  also  be  dismissed 
without  consideration,  for,  even  though  such  rulings 
of  the  court  be  conceded  to  be  erroneous,  they  could 
not  serve  to  operate  in  reversing  the  judgment.  See 
Elliott's  App.  Proced.,  sections  592,  593,  632,  633,  and 
653;  Harter  v.  Eltzroth,  111  Ind.  159.  It  is  held  in 
Moore  v.  Lynity  79  Ind.  299,  that  an  erroneous  instruc- 
tion will  not  serve  to  reverse  a  judgment  where  the 
answer  of  the  jury  to  an  interrogatory  shows  that  the 
complaining  party  was  not  injured  thereby.  See,  also, 
Mannings.  Gasharie,  27  Ind.  399;  Uhlr.  Harvey,  78 
Ind.  26;  Trentman  v.  Wiley,  85  Ind.  33. 

In  Minor  v.  Lumpkin  (Texas),  29  S.  W.  799,  it  is  held, 
where  it  appears  that  a  judgment  is  based  on  two 
grounds,  or  findings,  either  of  which,  independently 
of  the  other,  is  sufficient  to  support  the  judgment,  it 
will  not  be  reversed  because  the  court  erred,  relative 
to  one  of  such  findings.  In  the  case  of  In  re  Fenton^s 
Will,  97  la.  192,  66  N.  W.  99,  the  probate  of  a  will  was 
contested  on  two  grounds,  first,  mental  incapacity; 
second,  undue  influence.  The  jury  found  in  favor  of 
the  contestants  on  both.  It  was  insisted  in  that  ap- 
peal that  the  finding  on  the  second  was  not  supported 
by  the  evidence.  The  court,  in  course  of  its  opinion, 
said:  ^^If  the  finding  as  to  either  has  support,  the 
cause  could  not  be  reversed  on  the  evidence.  ♦  ♦  ♦  ♦ 
It  is  sufficient  for  us  to  say  that  we  are  so  well  satis- 
fied with  the  evidence  to  support  the  finding  that  Mrs. 
Feifton  was  not  of  sufficient  mental  capacity  to  make 
a  will,  that  we  need  not  consider  the  other  question." 

The  same  doctrine  is  supported  by  the  following 
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cases:  In  re  Spencer y  96  Gal.  448;  Roberts  v.  Ball  (CJaL), 
38  Pac.  949. 

Ck>mplaint  is  made  of  certain  questions  propounded 
by  the  appellees  to  Doctor  William  Raby,  on  cross-ex- 
amination. This  witness  was  called  and  examined  by 
the  appellant  on  the  subject  of  the  testator's  insanity, 
and  the  evidence  sought  to  be  obtained  by  the  cross- 
examination,  was  on  the  same  subject.  The  record, 
however,  does  not  show  that  the  witness  responded  to 
the  questions  in  controversy,  as  propounded  to  him,  or 
gave  any  evidence  which  was  in  any  manner  preju- 
dicial to  the  appellant  on  any  issue  in  the  case. 

It  appearing  that  the  judgment  is  amply  supported 
and  warranted  by  the  finding  upon  the  ground  of  un- 
due influence,  and  is  not  in  any  way  impressed  with 
the  alleged  erroneous  rulings  oif  the  court,  it  is  there- 
fore affirmed. 

Dissenting  Opinion. 

Hackney,  J. — I  do  not  concur  in  the  holding  that  a 
will  may  be  contested  upon  a  cross-complaint,  in  an 
action  to  quiet  title,  without  the  statutory  bond.  The 
holding  that  the  statutory  condition  as  to  the  time  of 
waging  a  contest  applies  while  that  of  the  filing  of  a 
bond  does  not  apply  seems  to  me  to  be  inconsistent. 
The  right  to  contest  is  purely  statutory,  and,  as  has 
often  been  held,  can  only  b^  waged  by  complying  with 
the  conditions  upon  which  the  right  is  given.  These 
holdings  may  not  be  obviated  and  the  statute  evaded 
by  waging  the  contest  by  cross-complaint  instead  of 
complaint,  and  without  compliance  with  the  condi- 
tions as  to  time  and  bond. 
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[No.  18,260.    Filed  November  23,  1897.} 

Wills. — Constmction. — Support  and  Maintenance  of  Beneficiary, — 
Where  by  the  terms  of  a  will  all  of  the  income  and  rents  of  certain 
real  estate  therein  devised  are  reserved  for  the  support  of  a  person 
named,  and  the  executor  is  given  the  power  to  sell  certain  portions 
of  such  estate  and  apply  the  proceeds  thereof  to  his  support,  at  the 
death  of  such  beneficiary  a  claim  for  his  support,  maintenance  and 
funeral  expenses  is  a  charge  and  lien  on  the  real  estate  so  devised. 
pp.  41-4S, 

Complaint. — Wills, — Support  and  Maintenance.^Demand. — A  com- 
plaint seeking  a  judgment  for  the  support  and  maintenance  and 
fimeral  expenses  of  a  person  against  real  estate  devised,  charged 
with  the  support  of  such  person,  need  not  allege  a  demand  of  de- 
fendants for  such  claim,  nor  a  demand  by  decedent  during  his  life- 
time for  the  expenses  of  his  support,    pp,  43, 44. 

Wills. — Support  and  Maintenance, — Subrogation. — Where  by  the 
terms  of  a  will  the  support  and  maintenance  of  a  person  named  is 
mad^  a  charge  against  real  estate  therein  devised,  at  the  death  of 
such  beneficiary  one  holding  a  claim  for  his  support  and  mainte- 
nance and  for  funeral  expenses  may  be  subrogated  to  his  rights 
under  the  wilL    pp,  44^-46, 

From  the  Decatur  Circuit  Court.  Reversed. 

J.  K.  Ewing^  J.  D.  Wallingford  and  C.  H.  Ewing^ 
for  appellant. 

B.  F.  Bennett  and  Thomas  E.  Davidson,  for  ap- 
pellees. 

McCabe,  J. — ^The  appellant  sued  the  appellees  to  re- 
cover a  judgment  for  |457.00,  and  to  enforce  a  lien 
upon  real  estate  to  pay  such  judgment  The  circuit 
court  sustained  a  demurrer  to  the  complaint  for  want 
of  sufficient  facts  to  constitute  a  cause  of  action,  and, 
the  plaintiff  declining  to  amend  or  plead  further,  the 
trial  court  rendered  judgment  that  plaintiff  take  noth- 
ing by  her  suit.  The  ruling  upon  the  demurrer  is  as- 
signed as  the  only  error  complained  of. 

The  Substance  of  the  complaint  is  that  the  defend- 


^ 
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ants,  Lillie  May  Marlow  and  Lizzie  Marlow,  are  the 
owners  in  fee  simple  of  the  following  real  estate,  in 
Decatur  county,  namely,  lots  44,  45,  46,  47,  48,  and  49 
in  the  original  plat  of  the  town  of  Adams,  Indiana; 
also  fifteen  acres  of  land  in  the  northeast  corner  of 
the  farm  of  which  Lucinda  Chambers  died  seized, 
which  lies  between  the  road  and  Clifty  Creek,  de- 
scribed as  the  fifteen-acre  tract  excepted  in  the  will  of 
Lucinda  Chambers,  deceased,  from  the  following  tract 
devised  by  her,  viz.:  Beginning,  etc.,  describing  the 
same  by  metes  and  bounds.  That  Lucinda  Chambers, 
by  her  last  will,  executed  on  January  20,  1891,  and 
afterwards  admitted  to  probate,  devised  said  real 
estate  in  fee  simple  to  the  defendants,  Lillie  and  Lizzie 
Marlow,  charged  with  the  support,  maintenance,  and 
burial  expenses  of  one  George  W.  Marlow,  their  uncle. 
That  the  estate  of  said  Lucinda  Chambers  has  been 
finally  settled.  That  said  defendants,  Lillie  and  Lizzie, 
have  accepted  said  legacy  in  person,  and  by  their 
guardian.  That  said  George  W.  Marlow  died  with- 
out leaving  any  estate,  real  or  personal,  and  has  no 
administrator  or  effects  to  administer  upon.  That  at 
the  time  of  his  death  said  George  W.  was  indebted  to 
her  in  the  sum  of  $450.00  for  ninety  weeks  board,  in- 
cluding last  sickness,  furnished  at  the  instance  and 
request  of  said  George  W.,  who  was  then  destitute, 
and  in  absolute  want,  a  bill  of  particulars  of  which 
board  is  filed  herewith  and  made  a  part  of  said  com- 
plaint, marked  "Exhibit  A,''  together  with  $7.00  for 
funeral  carriages  and  for  shaving  him.  That  by  the 
terms  of  the  will  of  said  Lucinda  Chambers,  said 
board,  nursing,  and  funeral  expenses  are  made  a 
charge  upon  said  real  estate  by  item  three  of  said  will, 
which  reads  as  follows:  "I  give  and  devise  to  my  ex- 
ecutor, hereinafter  mentioned,  during  the  lifetime  of 
my  brother,  George  W.  Marlow,  fifteen  acres  of  land," 
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which  is  then  described  as  it  is  in  the  complaint ;  ^^and 
also  my  residence  property  in  which  I  now  live,  during 
the  like  period,  and  I  direct  that  my  executor  pay  to 
my  brother,  George  W.  Marlow,  all  the  income  and 
rents  derived  from  the  above  described  real  estate 
for  his  support  and  maintenance,  and,  if  necessary  for 
his  complete  support,  he  may  sell  the  Adams  prop- 
erty and  appropriate  the  entire  proceeds  of  the  sale  to 
his  support;  and  at  the  death  of  said  George  W.  Mar- 
low, I  give  and  devise  the  remainder  of  the  fifteen 
acres  above  mentioned  to  my  nieces,  Lillie  May  Mar- 
low and  Lizzie  Marlow,  and  I  also  give,  bequeath,  and 
devise  to  said  Lillie  May  and  Lizzie  Marlow,  at  the 
death  of  said  George  W.  Marlow,  the  remainder  of  the 
Adams  residence  property  above  mentioned,  if  it  re- 
main unsold  at  the  death  of  said  George  W.  Marlow; 
and,  if  it  shall  have  been  sold,  as  to  any  proceeds  re- 
maining after  his  support  has  been  provided  for,  and 
his  funeral  expenses  paid,  I  direct  my  executor  to  pay 
such  balance  so  remaining  to  the  said  Lillie  May  and 
Lizzie  Marlow."  That  the  sum  of  $457.00  is  justly 
due  her  for  the  support,  maintenance^  and  burial  ex- 
penses of  the  said  George  W.  Marlow,  which  remains 
wholly  unpaid.  Prayer  for  judgment  for  $500.00,  and 
that  the  same  be  declared  a  lien  upon  said  real  estate. 

It  is  very  clear,  from  the  previous  decisions  of  this 
court,  that  the  complaint  is  suflBicient  to  show  that  the 
will  made  the  support,  maintenance,  and  funeral  ex- 
penses of  George  W.  Marlow  a  charge  and  a  lien  upon 
the  real  estate  devised.  Nash  v.  Taylor,  83  Ind.  347, 
and  cases  there  cited;  Davidson  v.  Coon,  125  Ind.  497, 
and  cases  there  cited. 

It  is  first  contended  by  the  appellees'  learned  coun- 
sel, that  the  complaint  is  insufficient  because  it  alleges 
no  demand  upon  the  defendants  to  pay  the  claim  sued 
for,  nor  any  demand  by  the  decedent  in  his  lifetime  for 
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the  support,  etc.,  furnished.  In  just  such  a  case,  it  has 
been  held,  that  no  demand  is  necessary.  Watt  v.  Pitt- 
man,  125  Ind.  168.  It  was  there  said,  on  page  172,  that: 
"When  the  appellant  accepted  the  devise  and  entered 
into  possession  it  became  his  duty  to  support  and 
educate  the  appellee,  and  no  demand  was  required  to 
make  that  duty  complete  or  its  breach  actionable.^' 

The  principal  question  involved  is  whether  the  ap- 
pellant, the  plaintiff,  can  be  subrogated  to  the  rights 
of  George  W.  Marlow,  deceased,  under  the  terms  of 
the  will.  It  is,  in  effect,  insisted  by  the  appellees,  in 
support  of  the  ruling  complained  of,  that  appellant 
cannot  be  so  subrogated  unless  George  W.  Marlow 
demanded  a  support  from  the  executorof  theChambers 
will,  and  a  sale  of  the  real  estate  by  him  charged,  in 
order  to  furnish  such  support,  and  that  the  executor 
refused  to  furnish  such  support  or  make  such  sale. 
But  we  have  seen  no  such  demand  was  necessary  dur- 
ing the  continuance  in  office  of  the  executor,  and  cer- 
tainly none  was  necessary  after  his  discharge.  And 
we  have  also  seen  that  no  such  demand  would  be  nec- 
essary on  the  appellees,  the  beneficiaries  in  the  de- 
vise, even  if  they  were  adults,  and  surely  no  such 
demand  on  them  could  be  required  on  account  of  their 
infancy.  Counsel  for  the  appellees  cite  only  two  cases 
in  support  of  the  ruling  below,  that  the  appellant  can 
not  be  subrogated  to  the  rights  of  George  W.  Marlow 
in  his  lifetime,  namely:  Huffmond  v.  Bence,  Admr.,  128 
Ind.  131,  and  Halstead  v.  Westervelt,  41  N.  J.  Eq.  100,  3 
Atl.  270. 

We  have  examined  the  cases,  and  find  our  own  case 
not  only  does  not  support  the  contention  that  appel- 
lant cannot  be  subrogated,  but  that  it  is  an  authority 
that  she  can  be  subrogated  to  the  rights  held  by 
George  W.  Marlow  in  his  lifetime.  In  that  case  it 
appears  that  Budisill  and  wife  conveyed  to  their 
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daughter,  Surrilda  Huffmond,  certain  real  estate  in 
consideration  of  her  having  boarded,  nursed,  waited 
upon,  and  taken  care  of  said  Rudisill  and  wife  during 
the  two  years  before,  and  the  further  consideration 
that  she  agreed  to  continue  to  board,  nurse,  and  take 
proper  care  of  her  father  and  mother  during  their 
natural  lives,  the  said  grantors,  reserving  to  each  the 
possession  and  control  of  said  real  estate  during  their 
natural  lives.  Rudisill  died  intestate.  A  claim  of 
f  100.00  in  favor  of  Bence  was  filed  against  the  admin- 
istrator of  Rudisill  for  medical  services  rendered  by 
him  to  said  Rudisill,  which  were  necessary  for  the 
comfort  and  well-being  of  said  Rudisill,  making  Mrs. 
Huffmond  and  her  husband  defendants,  and  stating 
the  following  further  facts,  in  addition  to  those  above 
set  out:  That  said  Rudisill  held  possession  of  said 
real  estate  until  his  death,  when  his  daughter,  Mrs. 
Huffmond,  took  possession  thereof,  and  has  ever  since 
held  possession.  That  decedent  requested  his 
daughter  to  employ  a  physician,  and  she  refused  to  do 
so,  and  thereupon  he  called  upon  and  employed  the 
claimant  Bence;  that  said  services  so  rendered  by 
Bence  were  necessary  to  the  proper  nursing  and  tak- 
ing care  of  said  Rudisill,  as  Mrs.  Huffmond  had  con- 
tracted to  do;  that  when  said  services  were  so  ren- 
dered, and  at  the  date  of  the  death  of  the  said  Rudisill, 
he  had  no  other  property  than  that  conveyed  as  afore- 
said; and  said  claimant  asks  that  he  have  judgment 
against  the  estate  and  Surrilda  Huffmond  for  the 
amount  of  his  claim,  and  that  the  same  be  declared  a 
lien  upon  all  of  said  real  estate  so  conveyed  to  and 
now  owned  by  Mrs.  Huffmond,  and  that  the  same  be 
subjected  to  sale  for  the  payment  of  said  claim.  The 
trial  court  in  that  case  overruled  a  demurrer  to  said 
complaint,  and  this  court  held  that  there  was  no  error 
in  said  ruling.    In  passing  upon  that  ruling  this  court 
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said:  "The  decedent  having  the  right  to  call  upon 
claimant  to  render  the  services  contracted  to  be  per- 
formed by  the  appellant,  and  which  she  failed  to  ren- 
der, and  having  a  right  to  collect  from  her  the  amount 
necessarily  paid  out,  and  having  a  lien  declared;  the 
appellee,  Bence,  having  performed  the  services  at  the 
request  of  the  decedent,  the  value  of  which  the  de- 
cedent had  a  right  to  recover,  and  had  a  lien  securing 
the  same, — the  appellee,  Bence,  has  the  right  in  equity 
to  be  substituted  to  the  rights  of  the  estate."  See  the 
cases  there  cited. 

The  New  Jersey  case  is  not  a  very  clearly  reported 
one,  but,  even  if  it  should  be  against  the  doctrine  laid 
down  in  our  own  case,  so  long  as  that  case  stands  and 
is  not  overruled,  we  are  required  to  follow  it.  Our 
conclusion,  therefore,  must  be  that  the  complaint 
stated  a  good  cause  of  action,  and  that  the  trial  court 
erred  in  sustaining  the  demurrer  thereto.  The  judg- 
ment is  reversed,  and  the  cause  remanded,  with  in- 
structions to  overrule  the  demurrer  to  the  complaint, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

The  State  v.  Kates. 

[No.  18,820.    Filed  Nov.  28,  1897.J 

'^  fto       ^     Criminal  hjLW.^Reenactment  of  Statute  Not  a  Repeal  of  Statute.^ 
^  "         An  amendatory  statute,  defining  an  offense  and  fixing  the  penalty 

for  violation  thereof  in  substantiaUy  the  same  language  as  that  em- 
ployed in  the  statute  it  amends,  is  not  a  repeal  but  a  reenactment 
of  the  statute,  and  does  not  deprive  the  State  of  the  right  to  prose- 
cute for  an  offense  conmiitted  before  the  act  became  effective. 

From  the  Greene  Circuit  Court.  Reversed. 

W.  A,  Ketcham^  Attomey-Greneral,  Merrill  Moores^ 
a  D.  Hunt  and  W.  H:  Bridwell,  for  State. 

Short  &  Riddle^  for  appellee. 
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Howard,  C.  J. — ^The  court  quashed  an  indictment 
charging  that  appellee  had  been  guilty  of  the  crime  of 
incest  with  his  stepdaughter.  No  objection  is  made 
to  the  form  or  substance  of  the  indictment;  but  it  is 
contended  that  since  appellee  was  indicted  on  Feb- 
ruary 26,  1897,  under  section  2076,  Burns'  B.  S.  1894 
(1990,  B.  S.  1881),  and  since  this  section  of  the  statute 
was  amended  by  the  legislature  March  6,  1897  (Acts 
1897,  p.  184),  it  therefore  follows  that  the  statute 
under  which  he  was  indicted  was  impliedly  repealed 
by  the  amendatory  statute,  and  that  on  April  26, 1897, 
when  the  ruling  was  made  quashing  the  indictment, 
there  remained  no  statute  under  which  he  could  be 
convicted,  and  hence  that  the  motion  to  quash  was 
properly  sustained.  In  other  words,  it  is  sought  to 
uphold  the  ruling  of  the  court  by  contending  that  the 
statute  which  defined  appellee's  crime  and  fixed  its 
punishment  was  repealed  by  the  amendatory  statute 
which  also  defines  the  crime  and  fixes  its  punishment. 

So  much  of  section  2076,  Burns'  B.  S.  1894  (1990,  B. 
S.  1881),  as  defined  appellee's  crime  and  prescribed  the 
punishment  therefor,  reads  as  follows:  "If  any  step- 
father shall  have  sexual  intercourse  with  his  step- 
daughter, knowing  her  to  be  such ;  ♦  ♦  ♦  he  *  * 
shall  be  deemed  guilty  of  incest,  and  upon  conviction 
thereof  shall  be  imprisoned  in  the  State  prison  not 
less  than  two  nor  more  than  five  years,  or  may  be  im- 
prisoned in  the  county  jail  not  less  than  six  nor  more 
than  twelve  months." 

The  same  provisions,  word  for  word,  are  found  re- 
peated in  the  amendatory  statute  of  March  6,  1897; 
and  there  was,  therefore,  no  instant  of  time  when  the 
words  above  set  out  were  not  the  law  upon  the  subject. 

The  contention  of  appellee  cannot  be  sustained.  It 
is  firmly  established,  by  the  decisions  of  this  as  well 
as  other  courts,  that  the  reenactment  of  a  statute,  or 
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of  a  provision  of  a  statute,  is  not. a  repeal  of  such 
statute  or  provision. 

This  question  was  quite  fully  considered,  and  the  au- 
thorities cited  and  discussed  in  Sage  v.  State,  127  Ind, 
15,  also  a  criminal  case.  It  was  there  said  by  Judge 
Elliott:  "Principle  forbids  the  conclusion  that  an 
amendatory  statute  defining  an  offense  in  substan- 
tially the  same  language  as  that  employed  in  the  stat- 
ute it  amends,  takes  away  the  right  of  the  State  to 
prosecute  the  offender  and  requires  his  unconditional 
discharge." 

The  question  was  again  before  the  court  in  Reynolds 
V.  BoweUy  138  Ind.  434,  where  the  authorities  were 
again  reviewed  and  the  same  conclusion  reached.  It 
was  there  said,  citing  Sutheriand,  Stat.  Con.,  sections 
133,  134,  156,  that  "Even  if  there  were  an  express  re- 
peal of  the  law  in  question,  and  at  the  same  time,  in 
the  same  statute  which  repealed  it,  a  reenactment  of 
the  law  repealed,  the  reenactment  would  so  far  neu- 
tralize the  repeal  as  to  keep  the  old  law  in  force  with- 
out interruption."  Also  citing  Moore  v.  Township  of 
KenockeCj  75  Mich.  332,  that  "Even  where  the  repealing 
statute  only  substantially  reenacts  the  law  repealed, 
it  is  held  that  inchoate  statutory  rights  accrued  under 
the  old  law  are  not  defeated."  See,  further,  Thomas 
V.  Town  of  Butler,  139  Ind.  246,  at  pp.  252,  253;  State  y. 
Hardman,  16  Ind.  App,  357. 

Judgment  reversed  with  costs,  and  cause  remanded 
for  further  proceedings. 


Riley  v.  The  State. 


,^j    ^i  [No.  18,410.    Filed  Nov.  23,  18»7.] 

^^ — -J      Cbdonal  Law. — Appeal.  ^-Imperfect  Record,  —Where  the  record  does 
157    86  not  contain  the  affidavit  and  information  upon  which  the  prosecu- 

tion of  appellant  was  based,  the  Supreme  Court  will  not  consider  an 
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alleged  error  of  the  trial  court  in  the  admission  of  evidence  tend- 
ing to  prove  other  and  different  crimes  than  the  one  charged. 

From  the  Allen  Circuit  C5ourt.  Affirmed. 

John  H.  Aiken^  for  appellant. 

W.  A.  Ketcham,  Merrill  Moores  and  Cassius  C 
Hadlej/y  for  State. 

McCabe,  J. — We  are  informed  by  a  statement,  op 
recital  in  the  transcript,  that  this  was  a  prosecution 
against  the  appellant,  based  on  an  affidavit  and  in- 
•  formation  filed  by  the  prosecuting  attorney,  charging 
the  defendant  with  entering  a  house  to  commit  a 
felony,  to  w^hich  he  plead  not  guilty.  A  trial  resulted 
in  a  verdict  of  guilty,  and  fixing  his  punishment  at  ten 
years'  imprisonment  in  the  State  prison,  and  that  he 
be  disfranchised  for  ten  years.  Final  judgment  was 
rendered  on  the  verdict,  over  appellant's  motion  for  a 
new  trial. 

The  only  errors  properly  assigned  call  in  question 
the  action  of  the  circuit  court  in  overruling  appel- 
lant's motion  to  quash  the  affidavit  and  information, 
and  in  overruling  appellant's  motion  for  a  new  trial. 
But  the  affidavit  and  information  are  not  in  the  trans- 
cript. However,  appellant's  counsel  have  wisely  re- 
frained from  discussing  the  ruling  overruling  the  mo- 
tion to  quash.  That  error,  if  there  was  error  in  the 
ruling,  is  waived  by  failure  to  point  it  out  in  his'brief. 
The  only  ruling  discussed  in  appellant's  brief  is  the 
refusal  of  a  new  trial. 

We  learn  from  appellant's  brief  that  the  felony 
charged  in  the  affidavit  and  information  was  larceny. 
The  grounds  for  the  motion  for  a  new  trial,  urged 
here  for  reversal,  are  the  admission  of  evidence  tend- 
ing to  prove  other  crimes  than  those  charged  in  the 
affidavit,  as  is  contended  in  appellant's  brief.    We  can 
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only  know  from  the  record  proper  that  the  admitted 
evidence  tended  to  prove  a  different  crime,  or  different 
crimes,  than  those  charged  in  the  aflSdavit  and  in- 
formation. In  the  absence  of  the  affidavit  and  in- 
formation in  the  transcript,  we  cannot  know  that  the 
evidence  .admitted  was  not  admissible  thereunder,  or 
that  it  did  not  tend  directly  to  prove  some  one  or  more 
of  the  crimes  charged  in  such  aflSdavit  and  informa- 
tion. 

Appeals  to  this  court  are  tried  upon  the  record,  and 
not  the  statement  of  counsel,  and  by  the  record  de-* 
cided.  Elliott's  App.  Proced.,  section  186,  and  casetj 
there  cited.  The  presumption  is  in  favor  of  the  regu- 
larity and  legality  of  the  proceedings  of  the  trial 
court;  and  before  that  can  be  overcome,  the  appellant 
must  present  a  transcript  of  the  record  aflttrmatively 
showing  the  commission  of  the  error  complained  of  by 
him.  Elliott's  App.  Proced.,  sections  291,  292,  and 
authorities  there  cited;  Campbell  v.  State,  148  Ind.  527. 
We  are  legally  required  to  presume  that  the  crimes 
which  the  evidence  objected  to  tended  to  prove  were 
charged  in  the  aflSdavit  and  information  until  the  con- 
trary is  made  aflSrmatively  to  appear  in  the  record 
presented  to  us.  This  is  so  because  it  has  often  been 
held  that  all  presumptions  are  in  favor  of  the  action 
of  the  trial  court  until  it  affirmatively  appears  by  the 
record  that  its  action  was  erroneous.  Watson  Coal, 
etc.,  Co.  V.  Casteel,  73  Ind.  296;  Foster  v.  Ward,  75  Ind. 
594;  Johnson  v.  HolUday,  79  Ind.  151,  and  many  other 
cases  to  the  same  effect. 

The  contrary  is  not  made  to  appear  by  the  record, 
and  hence  no  available  error  is  presented,  and  the 
judgment  must  be,  and  is,  affirmed. 
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Moore,  Administrator,  v.  Gary  et  al. 

[No.  17,883.    Filed  December  7,  1897.] 

Wills.— Dct^wc  of  Real  Estate.  ^BeTnainder, — ^The  law  not  only  fa- 
vors the  vesting  of  remainders,  but  presumes  that  the  words  post- 
poning the  enjoyment  of  the  estate  relate  to  the  begrinning  of  the 
enjoyment  of  the  remainder,  and  not  to  the  vesting  of  suoh  estate. 
p,  63, 

Same. — Devise  to  One  and  His  Children, — Common  Lato  Rule.— At 
common  law  a  devise  to  one  and  his  children  carried  an  estate  in 
joint  tenancy  when  the  person  named  had  children  living  at  the 
time  of  the  devise,  but  when  no  such  children  existed,  the  term, 
children,  was  construed  as  a  word  of  limitation  and  as  equivalent 
to  issue  or  heirs  of  his  body,  and  the  parent  took  an  estate  tail.  p.  63, 

Same. — Devise. — Contingent  Remainder. — Heirs.-^When  a  devise  is 
to  a  person  and  his  issue,  or  to  him  and  the  heirs  of  his  body,  and 
is  followed  by  a  limitation  over  in  case  of  his  dying  without  leav- 
ing issue  at  his  death,  the  only  effect  of  these  words  is  to  make  the 
remainder  contingent  on  the  prescribed  event,    p,  64, 

Same.  — Devise,  — Remainder.  — Statute  of  1843.  — Under  sections  56-74, 
R.  S.  1843,  what  was  an  estate  tail  at  common  law  is  declared  an 
estate  in  fee  simple ;  yet,  by  express  provision  of  the  statute,  a  re- 
mainder may  be  limited  thereon  the  same  as  an  estate  tail  at  com- 
mon law.    pp.  66y  66, 

Same. — Devise. — Remainder, — Construction. — ^Where  real  estate  is  de- 
vised in  fee^  simple  to  one,  with  a  devise  over  if  the  first  taker 
should  die  without  issue  living  at  the  time  of  his  death,  the  words 
refer  to  a  death  without  issue  during  the  lifetime  of  the  testator, 
unless  there  is  an  express  or  an  implied  intention  to  the  contrary. 
p,  66, 

Samk — Construction,~-No  word  or  clause  in  a  will  is  to  be  rejected 
to  which  a  reasonable  effect  can  be  given,  and  that  effect  must 
be  given  to  every  part  of  a  will  if  possible,     p,  67. 

From  the  Ohio  Circuit  Court.  Reversed. 

J.  B.  Coles,  G.  B.  Hall  and  W.  W.  Williams,  for 
appellant. 

J.  K.  Thompson,  D.  8.  Wilber,  J.  L.  Davis,  S,  H. 
Stewart  and  B.  L.  Davis,  for  appellees. 

Monks,  J. — ^It  is  conceded  by  both  parties  to  this 
appeal  that  the  only  question  for  decision  depends 
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upon  the  construction  of  the  sixth  and  seventh  items 
of  the  will  of  Mahlon  Brown,  deceased.  By  the  third 
item  in  his  will,  said  testator  devised  to  his  wife,  who 

survived  him,  all  of  his  real  estate  during  her  natural 
lif^.  Items  six  and  seven,  so  far  as  essential  to  the  de- 
termination of  the  questions  involved,  are  as  follows: 
"Sixth.  At  the  death  of  my  wife,  or  at  my  decease,  if 
I  should  survive  my  said  wife,  I  give,  grant,  devise, 
and  bequeath  all  of  the  remaining  portion  of  my  per- 
sonal property,  including  money  on  hand,  or  outstand- 
ing, and  all  my  real  estate  of  every  kind  and  nature 
whatever,  to  the  said  John  C.  Wells  and  to  his  heirs, 
being  his  ow^n  children,  forever.  Seventh.  I  further 
direct  that  if  said  John  C.  Wells  shall  die  without  is- 
sue, that  is  without  heirs,  being  his  own  children  law- 
fully begotten,  living  at  the  time  of  his  death,  or  if 
said  eTohn  C.  Wells  shall  die  before  my  said  wife,  and 
she  should  survive  me,  then  at  her  death,  or  if  I  should 
survive  both  my  wife  and  said  John  C.  Wells,  then  at 
my  death,  my  estate,  or  the  remaining  part  thereof, 
shall  be  reduced  to  money  by  the  sale  of  the  real  and 
personal  property  other  than  money,  and  the  same, 
when  so  reduced  to  money,  shall  be  divided  into  three 
equal  parts,  and  I  devise  and  bestow  the  same  as  fol- 
lows, viz.^' 

Mahlon  Brown  died  in  1849,  and  the  will  was  pro- 
bated November  27, 1849.  Mrs.  Brown,  the  widow  of 
the  testator,  died  in  September  or  October,  1851.  John 
C.  Wells  was  married  January  25,  1851,  and  died  De- 
cember 21, 1893,  without  children  or  their  descendants 
living  at  the  time  of  his  death.  He  was  the  father  of 
two  children,  one  born  December  3,  1851,  and  the 
other  born  in  1867;  both  died  unmarried  in  1872. 

Appellant,  after  the  death  of  John  O.  Wells,  filed  an 
application  in  the  court  below  for  an  order  to  sell  the 
real  estate  devised  to  said  Wells,  as  directed  in  said 
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will,  free  from  all  claims  of  appellees,  who  claim  title 
thereto  under  said  Wells,  and  to  quiet  the  title  to  said 
real  estate  as  against  said  appellees.  From  the  final 
judgment  rendered  in  said  proceeding  this  appeal  is 
prosecuted  by  appellant. 

Appellees  claim  that  John  C.  Wells  took  an  estate 
in  fee  simple  under  said  will,  and  that  the  devise  over 
in  item  seven  was  void.  If  the  devise  over  in  item 
seven  was  valid,  this  cause  is  to  be  reversed,  other- 
wise, to  be  affirmed. 

In  this  State  the  law  not  only  favors  the  vesting  of 
remainders,  but  also  presumes  that  the  words  post- 
poning the  enjoyment  of  the  estate  relate  to  the  begin- 
ning of  the  enjoyment  of  the  remainder,  and  not  to  the 
vesting  of  such  estate.  Moores  v.  Hare,  144  Ind.  573, 
and  cases  cited.  Under  this  well  settled  rule,  what- 
ever estate  John  C.  Wells  took  under  said  will  vested 
at  once  on  the  death  of  the  testator. 

At  common  law  a  devise  to  one  and  hiS  children 
carried  an  estate  in  joint  tenancy  when  the  person 
named  had  children  living  at  the  time  of  the  devise, 
but  when  no  such  children  existed,  the  term  "children," 
was  construed  as  a  word  of  limitation  and  as  equiva- 
lent to  "issue"  or  "heirs  of  his  body,"  and  the  parent  took 
an  estate  tail.  Wilds  Case,  6  Coke  17;  Hannan  v.  Os- 
borriy  4  Paige  336;  Nightinggle  v.  Burrell,  16  Pick.  104, 
114;  Wheatland  y.  Dodge,  61  Mass.  602;  Shotts  v.  Poe, 
47  Md.  613;  Parhman  v.  Bowdoin,  1  Sumner  369, 18  Fed. 
Cas.,  p.  1213;  Wood  v.  Baron,  1  East.  269;  Davie  v. 
Stevens,  1  Doug.  321;  3  Jarman  on  Wills  (Rand.  &  T. 
ed.),  174,  177,  182,  204;  2  Jarman  on  Wills  (6  Am.  ed. 
by  Bigelow),  383-390;  Schouler  on  Wills  (2d  ed.),  sec- 
tion 555.  This  rule  of  the  common  law  has  been  held 
to  be  in  force  in  this  State.  King  v.  Rea,  56  Ind.  1,  17; 
Biggs  v.  McCarty,  86  Ind.  352. 

It  follows,  therefore,  that  if  the  words  "John  C. 
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Wells  and  his  heirs'. being  his  own  children  forever," 
found  in  item  six,  are  equivalent  to  the  words  "John 
C.  Wells  and  his  children  forever,''  then  the  estate 
given  to  said  Wells  by  item  six,  considered  alone, 
without  regard  to  item  seven,  as  he  had  no  child  or 
children  living  at  the  death  of  the  testator,  was  an 
estate  tail  at  common  law.  If,  however,  the  use  of  the 
word  children  in  said  cause  only  had  the  effect  to 
qualify  and  restrict  the  meaning  of  the  word  heirs  to 
the  heirs  or  issue  of  his  body,  the  estate  would  still  be 
an  estate  tail.  29  Am.  and  Eng.  Ency.  of  Law,  434; 
Hopkins  on  Real  Property,  p.  48.  Hence,  in  either 
event,  John  C.  Wells  took  an  estate  under  item  six  of 
said  will  which  at  common  law  would  have  been  an 
estate  tail. 

It  is  clear,  from  a  consideration  of  the  whole  will, 
that  the  words  "without  issue,  that  is  without  heirs, 
being  his  own  children  lawfully  begotten,"  in  item 
seven  of  the  will,  have  the  same  meaning  as  if  only  the 
words  "without  issue,"  or  "without  heirs  of  his  body," 
had  been  used.  The  only  effect  of  the  use  of  the  words 
"children  lawfully  begotten"  was  to  qualify  and  re- 
strict the  meaning  of  the  word  heirs  to  the  heirs  of  his 
body.  Parkman  v.  Bowdoiriy  supra;  Haldeman  v.  Halde- 
man,  40  Pa.  St.  29;  5  Am.  and  Eng.  Ency.  of  Law  (2d 
ed.),  1093, 1094,  and  notes. 

When  a  devise  is  to  a  person  and  his  issue,  or  to  him 
and  the  heirs  of  his  body,  and  is  followed  by  a  limita- 
tion over  in  case  of  his  dying  without  leaving  issue  liv- 
ing at  his  death,  the  only  effect  of  these  words  is  to 
make  the  remainder  contingent  on  the  prescribed 
event.  These  words  do  not  prevent  the  prior  devisee 
taking  an  estate  tail  under  it.  The  result  is,  that  if 
the  tenant  in  tail  has  no  issue  at  his  death,  the  devise 
over  takes  effect;  if  otherwise,  the  devise  over  is  de- 
feated, notwithstanding  a  subsequent  failure  of  issue. 
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2  Jarman  on  Wills  (Bigelow's  ed.),  top  p.  427,  *pp. 
1283, 1284;  1  Pearne  on  Rem.  (Smith's  ed.),  note  d,  pp. 
5,  6,  also  pp.  418-420,  and  note  b,  par.  11 ;  2  Fearne  on 
Rem.  (Smith's  ed.),  pp.  67,  68,  sections  192-195;  Smith 
on  Ex.  Int.,  pp.  67,  68,  sections  192-195;  Taylor  v.  Tay- 
lor, 63  Pa.  St.  481,  485,  486;  Oranger  v.  Granger ,  147 
Ind.  95. 

It  would  seem,  therefore,  that  the  devise  over 
created  a  contingent  remainder  at  common  law.  The 
question  of  whether  the  same  was  a  contingent  re- 
mainder is  not  material,  however,  for  the  reason  that 
the  revised  statutes  of  1843  concerning  real  property 
(sections  56-79,  R.  S.  1843,  pp.  424-427),  which  was  in 
force  at  the  death  of  the  testator,  and  when  the  will 
was  probated,  destroyed  all  distinctions  between  con- 
tingent remainders  and  executory  devises,  and  also 
made  other  radical  changes  in  the  common  law  rules 
concerning  real  property.  Contingent  remainders  and 
executory  devises  in  said  statute  both  come  under  the 
denomination  of  expectant  estates.  Said  sections  of 
the  revised  statutes  of  1843  were  taken  from  the  New 
York  revised  statutes  of  1829,1  R.S.  N.Y.  1829,  pp.  722- 
726.  The  changes  made  by  said  statute  in  the  common 
law  rules  concerning  real  property  are  pointed  out  in 
4  Kent  Comm.,  pp.  199-300.  It  is  provided  by  section 
56,  R.  S.  1843,  p.  424,  that  all  estates  which,  according 
to  the  common  law,  would  be  adjudged  to  be  an  estate 
tail,  shall  hereafter  be  adjudged  a  fee  simple;  and  if 
no  valid  remainder  shall  be  limited  thereon,  shall  be 
a^fee  simple  absolute.  Section  57  provides,  that 
"Where  a  remainder  in  fee  shall  be  limited  upon  any 
estate  which  would  be  adjudged  a  fee  tail,  according 
to  the  law  as  it  existed  prior  to  the  abolition  of  estates 
tail  in  this  State,  such  remainder  shall  be  valid  as  a 
contingent  limitation  upon  a  fee,  and  shall  vest  in  pos- 
session, on  the  death  of  the  first  taker  without  issue, 
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living  at  the  time  of  such  death."  Section  73  provides 
that  "Where  a  remainder  shall  be  limited  to  take 
effect  on  the  death  of  any  person  without  heirs,  or 
heirs  of  his  body,  or  without  issue,  the  words,  'heirs' 
or  'issue*  shall  be  construed  to  mean  heirs  or  issue  liv- 
ing at  the  death  of  the  person  named  as  an  ancestor." 
It  is  also  provided  (section  74)  that  "Where  a  future 
estate  shall  be  limited  to  heirs,  or  issue,  or  children, 
posthumous  children  shall  be  entitled  to  take  the 
estate,  in  the  same  manner  as  if  born  before  the  death 
of  their  parent;  and  any  future  estate  depending  on 
the  contingency  of  the  death  of  any  person  without 
heirs,  of  issue,  or  children,  shall  be  defeated  by  the 
birth  of  a  posthumous  child  of  such  person,  capable 
of  taking  by  descent."  It  will  be  observed  that  while 
under  our  statute  what  was  an  estate  tail  at  common 
law  is  declared  an  estate  in  fee  simple,  yet,  by  express 
provision  of  said  statute,  a  remainder  may  be  limited 
thereon  the  same  as  on  an  estate  tail  at  common  law. 

It  is  contended  by  appellees  that  under  the  law  as 
declared  by  this  court  in  Fowler  v.  Duhme,  143  Ind.  248, 
and  Moores  v.  Jffare,  supraj  that  said  clause  of  item 
seven  refers  to  the  death  of  John  C.  Wells  in  the  life- 
time of  the  testator. 

The  rule  is,  that  where  real  estate  is  devised  in  fee 
simple  to  one,  with  a  devise  over,  if  the  first  taker 
should  die  without  issue  living  at  the  time  of  his 
death,  the  words  refer  to  a  death  without  issue  dur- 
ing the  lifetime  of  the  testator,  unless  there  is  an  ex- 
press or  implied  intention  to  the  contrary.  Fowler  v. 
Duhmey  aupra^  and  cases  cited;  Moores  v.  HarCy  supray 
and  cases  cited;  Harris  v.  Carpenter,  109  Ind.  540,  544; 
Heilmmi  v.  Ileilmany  129  Ind.  59,  64. 

It  is  expressly  provided  in  said  item  that  the  devise 
over  was  to  take  effect  upon  either  of  the  following 
conditions:    (1)  If  Wells  should  die  without  issue  liv- 
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ing  at  the  time  of  his  death.  (2)  If  Wells  should  die 
before  the  testator's  wife  and  she  should  survive  the 
testator.  (3)  If  the  testator  should  survive  both  Wells 
and  his  wife. 

In  the  third  condition  the  words  refer  to  a  death  of 
Wells  during  the  lifetime  of  the  testator.  In  the  sec- 
ond condition  the  words  refer  to  a  death  of  Wells  in 
the  lifetime  of  the  widow,  if  she  survive  the  testator, 
and  this  may  be  during  the  lifetime  of  the  testator,  or 
after  his  death.  There  is  but  one  period  during  which 
Wells  might  die  not  provided  for  by  conditions  two 
and  three,  and  that  is,  after  the  death  of  both  the  tes- 
tator and  his  widow.  It  is  a  canon  of  interpretation 
that  no  word  or  clause  in  a  will  is  to  be  rejected  to 
which  a  reasonable  effect  can  be  given,  and  that  effect 
must  be  given  to  every  part  of  a  will  if  possible.  It  is 
clear,  we  think,  that  the  words  in  the  first  clause  in 
said  item,  being  the  first  condition  stated,  referred  to 
the  death  of  Wells  after  the  death  of  both  the  testator 
and  his  widow,  because  by  the  two  following  clauses 
the  testator  provided  for  the  death  of  Wells  before  the 
death  of  the  widow,  and  before  the  death  of  the  tes- 
tator. 

The  words  in  said  item  refer,  therefore,  to  the  death 
of  Wells  after,  as  well  as  before,  the  death  of  the  tes- 
tator. For  this  reason  the  case  in  hand  does  not  fall 
within  the  rule  declared  in  Fowler  v.  Duhme,  supra,  and 
cases  of  that  class. 

John  C.  Wells  died  after  the  death  of  the  testator, 
without  issue  living  at  the  time  of  his  death,  and,  by 
the  terms  of  the  will,  the  devise  over  took  effect  at 
that  time,  and  the  same  is  valid. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  for  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
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Gainey  et  al.  v.  Gilson,  Receiver. 

[No.  18»220.    Filed  December  7,  1807.] 

Corporations.— lioMtYy  of  Stockholder9.'-''When  a  stockholder  of  a 
corporation  has  paid  the  full  par  value  of  his  stock,  his  liability  is 
terminated,  and  in  the  absence  of  a  statute  imposing  upon  him  an 
additional  liability,  he  cannot  be  compelled  to  respond  to  the  cor- 
poration nor  to  its  creditors  in  payment  of  any  debts  except  in  cases 
where  there  has  been  a  failure  to  duly  incorporate.  .  pp,  60,  61. 

Receivers. — Action  Against  Stockholders  of  a  Corporation  to  CoUed 
Unpaid  Assessments. — Jurisdiction. — Where  the  stockholders  of  a 
corporation  have  failed  to  pay  assessments  due  from  them  on  their 
respective  shares  of  the  capital  stock,  a  receiver  of  such  corporation 
may  join  all  the  defendants  in  one  action,  though  they  may  not  all 
reside  in  the  jurisdiction  where  the  suit  is  instituted,    pp.  61-63. 

Same. — Action  Against  Stockholders  of  a  Corporation  to  Collect  Un- 
paid Assessments  Must  Be  Authorized  by  Court. — A  complaint  by  a 
receiver  of  a  corporation  against  the  stockholders  to  collect  unpaid 
assessments  or  calls  due  on  their  respective  shares  of  stock  must 
allege  that  the  receiver  was  authorized  by  the  court  to  institute  the 
action,   p.  63. 

From  the  .Lawrence  Circuit  Court.  Reversed. 

Martin  dk  Dye,  Brooks  &  Brooks  and  Oardiner  & 
Oardinerj  for  appellants. 

Q.  O.  Isenminger  and  Newton  Cooke,  for  appellees. 

Jordan,  J. — Appellee,  as  the  receiver  of  the  Bed- 
ford Building  Stone  Company,  instituted  and  prose- 
cuted this  action  to  recover  of  appellants,  stockholders 
of  said  company.  He  recovered  a  judgment,  from 
which  appellants  appeal  and  seek  to  have  the  same  re- 
versed on  account  of  several  alleged  errors.  The  com- 
plaint filed  by  the  receiver  in  this  cause,  substantially 
alleges  the  following  facts:  That  the  stone  company 
of  which  he  is  receiver  was  duly  organized  and  in- 
corporated on  June  11,  1891,  under  the  laws  of  this 
State,  and  was  doing  business  of  mining,  quarrying, 
selling,  and  shipping  stone  in  Lawrence  county,  In- 
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diana,  and  had  its  paternal  and  principal  office  located 
in  the  city  of  Bedford,  in  said  county;  that  the  de- 
fendants are  members  and  stockholders  of  said  corpo- 
ration, owning  and  holding  each  the  shares  of  stock 
as  therein  mentioned  and  set  out;  that  on  October  5, 
1894,  said  company  being  insolvent,  ceased  to  do  busi- 
ness, and  was  placed  in  the  hands  of  a  receiver.  The 
debts  and  liabilities  due  and  owing  by  the  said  com- 
pany to  divers  creditors,  are  alleged  to  amount  to  the 
sum  of  f  15,000.00;  and  it  is  further  averred  that  on 
April  15,  1895,  under  the  order  of  the  Lawrence  Cir- 
cuit Court,  by  which  court  the  plaintiff  had  been  ap- 
pointed receiver  of  the  concern,  and  in  pursuance  of 
the  by-laws  of  said  corporation,  he  made  an  assess- 
ment and  call  upon  the  shares  of  the  capital  stock 
held  and  owned  by  the  defendants,  of  nine  dollars  on 
each  share  of  the  unpaid  balance  thereof  remaining 
due  and  unpaid  from  each  of  said  stockholders,  for 
the  purpose  of  paying  the  indebtedness  of  said  com- 
pany, and  that  he  notified,  in  writing,  each  of  said  de- 
fendant stockholders  of  said  assessment,  and  de- 
manded payment  thereof,  etc.  That  the  defendants 
are  the  only  remaining  solvent  stockholders  and  mem- 
bers of  the  company,  whose  stock  has  not  been  fully 
paid.  It  is  further  averred  that  each  and  all  of  the  de- 
fendants have  wholly  failed  and  refused  to  pay  to  the 
plaintiff  the  said  assessments  due,  from  each,  upon 
their  said  shares  of  stock,  and  that  more  than  eighteen 
months  have  elapsed  since  the  subscriptions  were 
made  to  said  capital  stock,  and  there  remains  due  and 
unpaid  on  each  share  of  the  stock,  belonging  to  said 
defendants,  the  sum  of  forty  dollars.  The  prayer  is 
that  the  court  make  assessments  against  said  stock- 
holders for  the  payment  of  said  debts,  and  judgment 
is  demanded  for  $15,000.00  to  be  apportioned  as  men- 
tioned, among  the  defendants,  and  for  all  other  and 
proper  relief. 
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On  the  trial,  the  court  made  a  special  finding  of 
facts,  and  stated  its  conclusions  of  law  thereon,  and 
over  the  exceptions  of  the  defendants  to  the  conclu- 
sions, and  over  their  motion  for  a  new  trial,  rendered 
a  judgment  in  favor  of  the  plaintiff  for  f  10,200.00, 
which  was  apportioned  by  the  court  among  the  de- 
fendants, as  therein  ordered.  The  insistence  of  coun- 
sel for  appellants  is  that  the  complaint  is  insufficient 
in  several  respects,  and  they  also  contend  that  the 
action  is  based  on  section  5077,  Burns'  R.  S.  1894  (3869, 
R.  S.  1881),  and  therefore,  under  the  decision  of  Wood 
V.  Harrisotiy  50  Ind.  480,  that  the  appellants  are  not 
liable.  It  is  evident,  we  think,  that  counsel  are  mis- 
taken in  their  contention  that  the  action  is  founded 
on  the  statute  above  cited,  and  therefore,  the  ques- 
tions which  they  seek  to  present  as  to  its  force  and 
effect  require  no  consideration.  The  purpose  or  theory 
of  the  complaint,  as  disclosed  by  its  general  outlines, 
is  to  collect  the  unpaid  assessments  or  calls  due  from 
appellants  on  their  respective  shares  of  the  capital 
stock,  for  the  purpose  of  being  applied  by  the  receiver, 
as  averred,  in  payment  of  the  debts  of  the  company. 
The  corporation  of  which  appellee  is  receiver,  is  said 
to  have  been  organized  under  the  statutes  relative  to 
the  incorporation  of  manufacturing  and  mining  com- 
panies. Section  5060,  Burns'  R.  S.  1894  (3859,  R.  S. 
1881),  which  is  a  part  of  that  law,  requires  the  capital 
stock  to  be  paid  within  eighteen  months  from  the  in- 
corporation of  the  company,  and  the  section  next  fol- 
lowing provides  for  the  collection  of  calls  upon  stock 
assessments  by  suit,  in  the  event  that  the  same  are  not 
paid  within  thirty  days  from  the  time  appointed  for 
the  payment.  The  capital  stock  of  a  corporation  is  held 
to  be  a  trust  fund  for  the  payment  of  its  creditors,  and 
when  a  stockholder  has  paid  the  full  par  value  of  his 
stock,  his  liability  is  terminated,  and  in  the  absence 
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of  a  statute  imposing  upon  him  an  additional  liabil- 
ity, he  cannot  be  compelled  to  respond  to  the  corpora- 
tion, nor  to  its  creditors,  in  payment. of  any  debts  or 
obligations,  except  in  cases  where  there  has  been  a 
failure  duly  to  incorporate,  whereby  the  members  of 
the  concern  may  be  said  to  constitute  a  co-partner- 
ship, and  become  liable  as  partners  for  the  payment 
of  the  debts  af  the  concern.  See  Toner  v.  Fulkersortj 
125  Ind.  224;  Bruner  v.  Brown,  139  Ind.  600,  and  au* 
thorities  cited ;  Coleman  v.  Coleman,  78  Ind.  344 ;  Trippe 
V.  Hunclieon,  82  Ind.  307;  Coffin  v.  Ransdell,  110  Ind. 
417;  Davis  v.  Ladoga  Creamery  Co.,  128  Ind.  222;  Beach 
on  Private  Corporations,  section  555.  That  a  receiver 
of  a  corporation,  under  the  authority  of  the  court  ap- 
pointing him,  may  by  an  action  enforce  the  common 
law  liability  against  the  delinquent  stockholders  and 
collect  the  amount  due  and  unpaid  upon  their  shares 
of  capital  stock,  is  a  right,  fully  affirmed  and  settled 
by  the  authorities.  Of  course,  in  the  collection  of  such 
subscription  he  is  invested,  in  this  respect,  with  no 
greater  power  than  that  which  the  corporation  pos- 
sessed, and  is  bound  precisely  in  the  same  manner  as  it 
was.  Beach  on  Private  Corp.,  sections  716, 717,  and  772 ; 
Beach  on  Receivers,  sections  669  and  670;  Billings  v. 
Robinson,  94  N.  Y.  415;  Coffin  v.  Ransdell,  supra;  State 
V.  Sullivan,  120  Ind.  197;  Bruner  v.  Brown,  supra;  Run- 
ner V.  D  Wiggins,  147  Ind.  238,  and  authorities  cited. 
It  is  equally  well  settled,  as  a  general  rule,  that  a  re- 
ceiver of  a  corporation,  in  the  absence  of  some  statu- 
tory authority,  cannot  sue  to  enforce  a  liability  created 
by  statute  against  stockholders,  in  favor  of  creditors, 
independently  of  what  they  owe  the  corporation  on 
the  account  of  their  stock.  Runner  v.  Dwiggins,  supra; 
Beach,  Private  Corp.,  section  716,  717.  Without  at  this 
point  deciding  in  general  as  to  the  sufficiency  of  the 
facts  as  averred  in  the  complaint  to  entitle  the  re- 
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ceiver  to  maintain  this  action,  we  may,  however,  af- 
firm, as  a  general  proposition,  over  which  there  can 
be  no  contrariety  of  opinion,  his  right  to  enforce  the 
liability  of  the  appellants  to  pay  calls  for  stock  as- 
sessments made  by  him  under  the  order  or  authority 
of  the  court,  for  the  payment  of  the  debts  of  the  corpo- 
ration, by  properly  taking  the  steps  which  the  law 
requires.  It  appears  that  the  ten  delinquent  stock- 
•holders,  who  are  defendants  in  this  action,  all  reside 
in  Lawrence  county,  where  the  suit  was  commenced, 
except  four.  The  latter  appeared,  and  by  pleas  in 
abatement  denied  the  jurisdiction  of  the  Lawrence 
circuit  court  over  their  person,  upon  the  ground  that 
each  was,  at  the  time  this  action  was  commenced,  a 
bona  fide  resident  of  Daviess  county,  Indiana,  and 
owned  no  stock  in  the  corporation  of  which  the  plain- 
tiff was  receiver,  jointly,  or  in  connection  with  any 
other  defendant  in  the  suit,  and  was  not  interested  in 
any  stock  in  connection  with  any  of  the  other  defend- 
ants. Demurrers  were  sustained  to  the  several  pleas 
in  abatement,  and  these  rulings  of  the  court,  it  is 
claimed,  were  erroneous. 

It  is  disclosed  by  the  complaint  that  all  of  the  de- 
fendants were,  at  the  commencement  of  this  action, 
delinquent  upon  the  common  assessments,  which  ap- 
plied equally  alike  to  the  respective  shares  held  by 
each.  It  may  be  conceded,  so  far  as  this  suit  is  con- 
cerned, that  no  one  of  the  defendants  was  liable  to  any 
greater  extent  than  the  amount  due  and  unpaid  on  the 
share  or  shares  owned  and  held  by  him.  This  amount 
was  the  measure  of  his  liability  in  this  action,  still 
each  was  immediately  liable  to  pay  the  assessment 
made  upon  his  part  of  the  capital  stock,  which  the 
plaintiff  sued  to  collect,  and  to  this  extent,  at  least, 
he  had  an  interest  in  the  action  adverse  to  the  plain- 
tiff; and  while  the  latter,  at  his  option,  might  have 
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prosecuted  separately  an  action  against  each,  never- 
theless he  was  not  compelled  to  institute  a  multiplic- 
ity of  suits  to  recover  the  stock  assessments  in  con- 
troversy,, but  under  the  equitable  provisions  of  the 
code,  he  had  the  right  to  join  all  the  defendants,  as 
he  did,  in  one  action,  and  in  the  event  of  a  recovery, 
the  court  could  so  mould  its  judgment  or  decree  as  to 
adapt  it  to  the  different  liabilities  of  the  defendants, 
and  properly  apportion  the  amount  to  be  paid  by  each. 
See  section  269,  Burns'  R.  S.  1894  (286,  R.  S.  1881);  sec- 
tion 579,  Burns'  R.  S.  1894  (570,  R.  S.  1881);  Douglass 
V.  Rowland,  11  Ind.  554;  Overmyer  v.  Cannon,  82  Ind. 
457.  The  plaintiff  having  the  right,  under  the  circum- 
stances, to  unite  all  of  the  defendants  in  the  same  ac- 
tion, could  therefore  commence  it  in  Lawrence  county, 
where  a  part  of  them  resided,  and  the  jurisdiction  of 
the  Lawrence  Circuit  Court  could  be  extended  to  those 
residing  in  Daviess  county,  by  issuing  and  serving 
upon  each  the  proper  process.  Section  314,  Burns'  R. 
S.  1894  (312  R.  S.  1881);  Lindley  v.  Kregelo,  121  Ind.  176. 

The  court  did  "hot  err  in  sustaining  the  demurrers 
to  the  pleas  in  abatement. 

It  is  urged  by  the  appellants  that  the  complaint  is 
not  sufficient,  for  the  reason  that  it  does  not  allege 
that  the  receiver  had  leave,  or  was  authorized  by  the 
court,  to  institute  this  action.  There  is  an  entire  ab- 
sence of  any  averment  in  the  complaint  tending  to 
establish  this  fact.  It  is  the  general  rule  in  this  State, 
as  settled  by  repeated  decisions  of  this  court,  that 
when  a  receiver  sues,  leave  or  authority  to  institute 
the  action,  from  the  court  appointing  him,  becomes  an 
essential  fact  which  must  be  alleged  in  the  complaint, 
and  proved  on  the  trial.  Hatfield  v.  Gummings,  Rec, 
142  Ind.  350,  and  authorities  there  cited.  The  com- 
plaint in  this  cause  is  rendered  fatally  insufficient  by 
its  omiscdon  to  allege  that  the  plaintiff  had  obtained 
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the  authority  of  the  court  to  prosecute  this  action 
prior  to  its  commencement.  In  this  respect,  at  least, 
the  special  finding  of  facts  is  also  deficient,  and  it 
may  be  further  said,  that  we  find  nothing  ip  the  evi- 
dence upon  this  question,  except  that  the  plaintiff  was 
appointed  receiver  in  a  certain  action  to  foreclose  a 
mortgage  against  the  corporation  in  the  Lawrence 
Circuit  Court,  and  was  authorized,  under  the  order  ap- 
pointing him,  to  take  charge  of  the  mortgaged  prop- 
erty, manage  and  care  for  the  same,  until  it  was  sold 
by  the  sheriff.  The  complaint  and  the  special  finding 
of  facts  may  be  insufficient  in  other  respects,  but  as 
to  this  we  do  not  decide. 

The  court,  for  the  reason  stated,  erred  in  overruling 
the  demurrer  to  the  complaint,  and  the  judgment  is 
therefore  reversed,  and  the  cause  is  remanded  to  the 
lower  court,  with  instructions  to  grant  appellants  a 
new  trial,  and  sustain  the  demurrers  to  the  complaint. 


The  Town  op  Boswell  v.  Wakley. 

[No.  18,440.    FUed  December  8, 1897.] 

MUNioiPAXi  Corporations. — Stdeuxdks. — Negligence. — A  city  or  in- 
corporated town  is  liable  for  the  negligence  of  its  officers  in  the 
construction  or  repair  of  sidewalks,  pp,  66,  67. 

Special  Verdiot. — CaneluvUmB  of  Lati?.— Conclusions  of  law  in  a 
special  verdict  must  b^  disregarded  by  the  court  in  rendering  judg- 
ment thereon,    p.  69. 

Same.— Contributory  Negligence.— The  findings  of  a  special  verdict  in 
an  action  against  a  town  for  an  injury  received  in  passing  over  a 
board  sidewalk  which  show  that  plaintiff  had  frequently  passed 
over  such  sidewalk  and  knew  that  it  was  old,  that  the  boards  were 
loose  and  that  the  sidewalk  was  dangerous  to  pass  over;  that  plain- 
tiff passed  over  same  in  the  night  time  with  his  hands  in  his  pockets, 
with  f  uU  knowledge  that  some  of  the  boards  were  loose  and  liable 
to  trip  a  passenger;  that  he  could  have  safely  and  conveniently 
gone  home  by  a  different  route,  and  that  after  receiving  the  injury 
there  was  no  evidence  that  he  was  actually  trjring  to  avoid  antici- 
pated danger  by  reason  of  said  sidewalk  being  out  of  repair,  fail  to 
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to  establiflh  affirmatively  that  plaintiff  was  exercising  ordinary  care 
for  his  own  safety  when  he  was  injured,  and  that  he  was  free  from 
contributory  fault  or  negligence,  pp.  69-71. 
Sahb. — Contributory  Negligence, — A  finding  in  a  special  verdict  in  an 
action  against  a  town  for  damages  for  injuries  received  on  a  defect- 
ive sidewalk  that  plaintiff  was  walking  slowly  and  carefully  will 
not  warrant  the  legal  conclusion  that  plaintiff  was  free  from  con- 
tributory fault,  pp.  If  1-7 k* 

From  the  Newton  Circuit  Court.  Reversed. 

S.  P.  Thompson,  A.  B,  Mc Adams y  Frank  FoltZy 
Harrie  R.  Kurrie  and  Charles  O,  Spitler,  for  appel- 
lant. 

Daniel  Frazer  and  Will  Isham,  for  appellee. 

McCabe,  J. — ^The  appellee  sued  the  appellant  to  re- 
cover damages^  which  he  alleged  in  his  complaint  he 
had  sustained  through  defendant's  negligence  in  suf- 
fering one  of  its  plank  sidewalks,  running  east  and 
west,  to  be  and  remain  out  of  repair,  the  same  being 
constructed  by  nailing  inch  boards  across  three 
stringers  lying  on  the  sidewalk  lengthwise;  that  the 
stringers  had  become  rotten  to  such  an  extent  that 
they  would  not  hold  nails;  that  the  plank  or  boards 
in  many  places  were  not  fastened .  at  all  to  said 
stringers  because  of  the  nails  rotting  off,  or  else  com- 
ing loose  from  the  rotten  boards  and  timbers.  It  is  al- 
leged that  as  plaintiff  was  passing  along  and  over  said 
sidewalk  on  the  evening  of  January  26,  1896,  about  9 
o'clock,  the  night  being  dark,  one  of  the  unfastened 
boards  had  become  moved  to  the  north  about  seven  or 
eight  inches  from  the  south  stringer,  and  was  resting 
on  but  two  stringers.  That  plaintiff  stepped  on  the 
loose  south  end  of  said  board,  which  immediately  gave 
way  and  let  the  plaintiff's  foot  fall  down  and  between 
said  stringers,  where  the  same  became  fast,  and  the 
plaintiff,  losing  his  footing,  fell  and  was  thrown  vio- 
lently to  the  earth,  fracturing  the  bones  of  his  shoulder 
Vol.  149—5 
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and  causing  other  injuries,  without  any  fault  or  neg- 
ligence on  the  plaintiff's  part. 

The  issues  formed  were  tried  by  a  jury,  who  re- 
turned a  special  verdict  in  the  form  of  interrogatories 
pursuant  to  the  act  approved  March  11,  1895  (x4.cts 
1895,  p.  248).  These  proceedings  took  place  before 
that  act  was  repealed.  The  trial  court  overruled  ap- 
pellant's motion  for  judgment  in  its  favor  on  the 
special  verdict,  and  sustained  the  appellee's  motion 
for  judgment  in  his  favor  upon  said  special  verdict, 
and  overruled  the  appellant's  motion  for  a  new  trial. 
The  errors  assigned  call  in  question  these  rulings,  and 
further  assign  that  the  complaint  does  not  state  facts 
suiBcient  to  constitute  a  cause  of  action. 

The  amount  of  the  damages  assessed,  and  for  which 
judgment  was  rendered,  was  $740.00;  the  appeal  was 
properly  taken  to  the  Appellate  Court.  The  cause 
comes  into  this  court  on  account  of  one  of  its  judges 
having  rendered  the  decision  in  the  lower  court,  there- 
by being  precluded  from  sitting  on  the  appeal,  and 
the  other  four  judges  being  equally  divided,  the  cause 
was,  pursuant  to  the  statute,  transferred  to  this  court. 
Section  1358,  Burns'  R.  S.  1894. 

The  first  contention  of  the  appellant  is,  that  the 
complaint  is  bad  because  the  recent  decisions  of  this 
court  holding  counties  not  liable  for  the  negligence  of 
its  officers  in  the  construction  and  repair  of  bridges 
apply  as  well  to  incorporated  towns  and  cities,  and 
in  support  thereof  cites  Board,  etc.,  v.  Allman,  142  Ind. 
573.  It  is  contended  that  this  court  ought  now  to 
overrule  the  long  line  of  decisions  made  by  it,  holding 
municipalities  liable  for  such  negligence  as  much  as 
it  ought  to  overrule,  as  it  did  in  that  case,  a  long 
line  of  its  own  decisions  holding  counties  liable  for 
negligence  in  the  construction  and  repair  of  bridges. 
But  this  court  there  pointed  out  a  broad  distinction 


NOVEMBER  TERM,  1897— Vol.  149.  67 

The  Town  of  Boswell  v,  Wakley. 

between  the  powers  and  liabilities  of  mnnicipallties  in 
this  respect,  and  the  powers  and  liabilities  of  counties. 
Following  the  rule  indicated  in  that  case,  we  adhere  to 
the  doctrine  previously  established  as  to  the  liabil- 
ities of  incorporated  towns  and  cities  for  negligence. 
Hence  we  hold  the  complaint  suflScient  Cones  v. 
Board,  etc.,  137  Ind.  404.  As  was  said  in  Lake  Eri^, 
etc.,  R.  R,  Co.  V.  Stick,  143  Ind.  453:  "Actionable  neg- 
ligence is  made  up  of  three  elements,  according  to  our 
decided  cases,  all  of  which  must  be  alleged  and  proven 
affirmatively  by  the  plaintiff  in  order  to  recover.  These 
elements  are  first,  the  defendant's  negligence;  second, 
the  plaintiff's  freedom  from  fault  or  negligence  in  the 
matter  complained  of,  and  third,  damage  to  the  plain- 
tiff proximately  caused  by  the  defendant's  negligence. 
The  failure  to  establish  any  one  of  these  elements  by 
the  evidence  is  as  fatal  to  a  recovery  as  the  failure  to 
establish  each  and  every  one  of  them.  Ohio,  etc.,  R.  W. 
Co.  V.  Hill,  Admx.j  117  Ind.  56;  Chicago,  etc.,  B.  W. 
Co.  V.  Hedges,  Admx.,  118  Ind.  5;  Louismlle,  etc.,  JB. 
W.  Co.  V.  Stommel,  126  Ind.  35;  Indiana,  etc.,  R.  W. 
Co.  V.  Hammock,  113  Ind.  1;  Pennsylvania  Co.  v. 
Meyers,  Admx.,  136  Ind.  242;  16  Am.  and  Eng.  Ency. 
of  Law,  388,  389." 

It  may  be  conceded  that  all  these  elements  except 
that  of  appellee's  freedom  from  contributory  fault  or 
negligence  have  been  established  in  the  facts  found  in 
the  special  verdict.  Therefore,  it  is  only  necessary  to 
examine  so  much  of  the  special  verdict  as  relates  to 
this  element  of  the  action.    It  is  as  follows: 

"1.  How  many  times  per  week  did  the  plaintiff 
pass  over  the  sidewalk  ♦  ♦  ♦  ♦  prior  to  January 
26,  1896?    Ans.    Three  or  four  times  a  week. 

"2.  Since  the  1st  day  of  September,  1895,  has  the 
plaintiff  known  and  believed  that  said  walk  was  dan- 
gerous to  pass  over?    Yes. 
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"3.  Did  plaintifF  in  fact  have  actual  knowledge 
prior  to  January  26,  1896,  that  said  sidewalk  was  in 
fact  old,  that  the  boards  were  loose,  and  that  said 
sidewalk  was  dangerous  to  pass  in  the  night  time? 
Yes. 

"4.  On  the  night  of  January  26, 1896,  was  said  side- 
walk in  fact  icy  and  dangerous  to  pass  over?    Yes. 

"5.  Did  the  plaintiff,  on  the  night  of  January  26, 
1896,  walk  over  said  sidewalk  with  his  hands  in  his 
pockets,  with  full  knowledge  that  some  of  the  boards 
in  said  walk  were  loose  and  liable  to  trip  a  passenger? 
Yes. 

"6.  Could  the  plaintiff  have  easily,  conveniently, 
and  safely,  gone  home  by  the  way  of  Main  and  Adams 
streets?    He  might. 

"7.  Was  the  plaintiff,  at  the  time  of  receiving  said 
injury,  actually  trying  to  avoid  anticipated  danger  by 
reason  of  said  sidewalk  being  old  and  out  of  repair? 
No  evidence. 

**8.  Did  the  plaintiff  in  fact  fall  to  the  ground  with- 
out removing  his  hands  from  his  pockets?    Yes. 

"9.  Was  the  plaintiff  a  man  of  about  forty-one 
years  of  age,  in  perfect  health  and  physical  vigor,  in 
possession  of  good  eyesight  and  of  all  his  faculties, 
about  9  o'clock  at  night  walking  carefully  and  slowly 
westward  along  and  upon  said  sidewalk  on  his  way 
from  the  church  to  his  home  oij  the  left  side  of  his 
wife,  and  in  company  with  her?    Ans.     Yes. 

"10.  Did  *  plaintiff  ♦  »  while  walking  care- 
fully thereon  step  with  his  left  foot  on  the  south  third 
of  one  of  said  boards  which  was  not  nailed  or  other- 
wise secured,  and  so  displaced  as  that  the  south  end 
thereof  had  no  support,  and  did  not  said  board  give 
way  ♦  ♦  ♦  and  said  board  flying  up  at  the  other 
end  catching  the  right  foot  of  plaintiff  and  trip  him  so 
that  he  fell  to  the  frozen  ground  with  great  violence? 
Ans.    Yes. 
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"11.  Did  the  plaintiff  wholly,  by  reason  of  said  con- 
dition of  said  sidewalk  and  without  his  fault  or  negli- 
gence, receive  a  fall  and  injury  to  his  shoulder  on  said 
26thday  of  January,  1896?    Ans.  Yes. 

"12.  Was  plaintiff,  at  the  time  he  received  said  in- 
jury, and  at  all  times  theretofore,  without  knowledge 
or  notice  of  said  defect?    Ans.  Yes." 

The  next  interrogatory  and  answer  are  to  the  effect 
that  plaintiff,  at  or  before  he  received  the  injury,  had 
no  knowledge  that  said  board  was  loose  and  not  nailed 
and  not  resting  on  said  south  stringer. 

"14.  Was  the  plaintiff  without  fault  when  he  re- 
ceived this  injury?    Ans.  Yes." 

The  eleventh  and  fourteenth  interrogatories  and  an- 
swers thereto  in  so  far  as  they  attempt  to  state  that 
the  plaintiff  was  without  fault  or  negligence,  do  not 
state  facts,  but  conclusions  of  law  which  do  not  belong 
to  the  province  of  the  jury.  They  can  do  nothing  but 
state  the  facts  that  have  been  established  by  the  evi- 
dence. Therefore,  such  conclusions  of  law  must  be 
disregarded  in  declaring  the  law  arising  upon  the 
facts  found  in  the  rendition  of  the  judgment  thereon. 
Pittsburgh,  etc.,  B,  B.  Co.  v.  Spencer,  98  Ind.  186; 
Indianapolis,  etc,,B.  W.  Co.  v.  Biish,  101  Ind  582;  Con- 
ner y.  Citizens^  Street B.W.  Co.,  105  Ind.  62;  Chicago, 
etc.,  B.  W.  Co.  V.  Burger,  124  Ind.  275;  Louisville,  etc., 
B.  W.  Co.  V.  Lynch,  147  Ind.  165;  Board,  etc.,  v. 
Bonebrake,  146  Ind.  311;  Terre  Haute,  etc.,  B.  B.  Co. 
V.  Becker,  Admx.,  146  Ind.  202;  Teegarden  v.  Lewis, 
145  Ind.  98. 

The  first,  second,  and  third  interrogatories  and  an- 
swers thereto  establish  as  facts  no  longer  in  dispute 
that  the  plaintiff  passed  over  said  sidewalk  three  or 
four  times  a  week  prior  to  January  26,  1896,  and  ever 
since  September  1,  1895,  four  months  prior  to  his  in- 
jury, and  in  fact  had  actual  knowledge  that  said  side- 
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walk  was  in  truth  old,  that  the  boards  were  loose,  and 
that  said  sidewalk  was  dangerous  to  pass  over  in  the 
night  time.  And  by  the  fourth,  that  said  sidewalk 
was  icy,  and  by  the  fifth,  that  he  walked  over  it  on  the 
night  of  his  injury  with  his  hands  in  his  pockets  with 
full  knowledge  that  some  of  the  boards  in  the  side- 
walk were  loose  and  liable  to  trip  a  passenger.  And 
by  the  sixth  that  he  could  easily,  conveniently,  and 
safely  have  gone  home  by  Main  and  Adams  streets. 
And  by  the  seventh,  that  at  the  time  of  receiving  his 
injury  there  was  no  evidence  that  he  was  actually  try- 
ing to  avoid  anticipated  danger  by  reason  of  said  side- 
walk being  out  of  repair. 

If  these  facts  do  not  show  afl8rmatively  that  the 
plaintiff  failed  to  exercise  ordinary  care  for  his  own 
safety,  and  hence  guilty  of  contributory  negligence, 
they  are  at  least  sufficient  to  show  a  complete  failure 
on  his  part  affirmatively  to  establish  that  he  was  ex- 
ercising ordinary  care  for  his  own  safety  when  he  was 
hurt,  and  was  free  from  contributory  fault  or  negli- 
gence. The  burden  of  establishing  affirmatively  this 
indispensable  element  of  his  action  being,  as  we  have 
seen,  on  the  plaintiff,  the  failure  so  to  establish  the 
same  is  in  legal  effect  a  finding  that  it  did  not  exist. 
Fishery  Admr.j  v.  Louisville^  etc.y  R.  W.  Co.y  146  Ind.  558, 
and  cases  there  cited ;  Boyer  v.  Robertsony  144  Ind.  604, 
and  cases  there  cited. 

But  as  to  plaintiff^s  knowledge  of  the  condition  of 
the  sidewalk,  his  counsel  contend  that  the  verdict 
shows  that  he  was  ignorant  thereof.  They  rely  on  in- 
terrogatories and  answers  twelve  and  thirteen.  The 
twelfth  finds  that  he  was  at  the  time  of,  and  at  all 
times  prior  to  his  injury,  without  notice  or  knowledge 
of  the  defect.  If  the  jury  meant  by  this  that  he  was 
ignorant  of  the  defective  sidewalk  at  the  time  of  his 
injury,  then  it  irresistibly  places  their  understanding 
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or  their  integrity  sadly  in  doubt,  because  they  had  al- 
ready fully  and  unmistakably  found  that  he  knew  all 
about  it.  But  justice  to  all,  as  well  as  fairness  to  the 
jury,  requires  us  to  harmonize  their  findings  if  pos- 
sible. The  next,  the  thirteenth  interrogatory  and  an- 
swer, shows  what  the  jury  had  reference  to  by  the 
word  "defect,"  as  used  in  the  twelfth.  The  thirteenth 
is  to  the  effect  that  he  had  no  knowledge  that  the 
board  was  loose  and  not  nailed,  and  not  resting  on 
said  south  stringer.  That  must  be  the  defect  that 
these  two  interrogatories  were  intended  by  the  jury 
to  cover  and  refer  to.  But  that  does  not  contradict 
the  finding  in  the  others,  that  he  had  passed  over  the 
sidewalk  three  or  four  times  a  week,  and  had  known 
that  it  was  old,  out  of  repair,  the  boards  loose  and  dan- 
gerous to  walk  on,  especially  after  night,  for  four 
months  before  he  was  injured  thereon.  It  was  not 
necessary  that  the  finding  should  show  that  he  knew 
that  that  particular  board  was  loose.  It  was  enough 
that  it  appears  from  the  verdict  that  appellee  knew 
of  the  general  condition  of  the  sidewalk,  it  making  no' 
difference  that  he  was  ignorant  of  the  fact  that  the 
particular  board  causing  his  injury  was  loose  or  in  a 
defective  condition.  So  the  finding  shows  his  knowl- 
edge of  the  defect  was  complete. 

But  appellee's  counsel  contend  that  findings  nine 
and  ten  show  that  the  plaintiflF  was  walking  carefully 
and  slowly  on  the  sidewalk  when  he  was  thrown  down 
and  injured,  and  ];ience  there  is  an  affirmative  finding 
that  he  was  free  from  contributory  negligence.  If  the 
court  could  say ,  as  matter  of  law,  that  a  man  who  walks 
carefully  and  slowly  into  or  upon  a  place  of  danger, 
as  the  jury  had  previously  found  this  was,  would  be 
free  from  contributory  fault,  there  might  be  some 
plausible  ground  for  the  contention.  But  there  is  no 
such  law.     The  plaintiff  was  required  to  establish 
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affirmatively  such  a  state  of  facts  as  show  that  the  court 
would  be  authorized  to  conclude  therefrom,  as  a  mat- 
ter of  law,  that  he  was  free  from  contributory  fault 
or  negligence.  To  establish  that  he  was  walking 
slowly  and  carefully  does  not  establish  that  he  was 
acting  with  ordinary  care  for  his  own  safety.  But  if 
we  were  to  hold  that  walking  slowly  and  carefully 
meant  that  he  was  acting  with  ordinary  care  for 
his  own  safety,  we  should  bring  those  findings  into 
irreconciliable  contradiction  of  the  seventh  finding, 
which  is,  that  plaintiff,  at  the  time  of  receiving  said 
injury,  was  not  actually  trying  to  avoid  anticipated 
danger  by  reason  of  said  sidewalk  being  old  and  out 
of  repair.  If,  with  full  knowledge  of  the  danger,  al- 
ready shown,  and  it  anticipated,  he  was  not  actually 
trying  to  avoid  it,  he  certainly  could  not  be  acting 
with  ordinary  care  for  his  own  safety.  Therefore, 
when  the  jury  found  he  was  walking  slowly  and 
carefully,  they  did  not  mean  to  find  that  he  was  exer- 
cising ordinary  care  for  his  own  safety.  To  hold  other- 
wise would  seriously  impeach  either  the  intergrity  or 
the  comprehension  of  the  jury. 

Therefore,  there  is  a  total  failure  to  find  that  any 
degree  of  care  was  used  by  the  plaintiff  to  avoid 
danger  in  passing  over  the  walk  at  the  time  he  was 
injured.  The  case  of  City  of  Bedford  v.  Nealj  143  Ind. 
425,  is  very  much  like  the  case  now  before  us.  It  was 
there  said,  at  page  428,  that:  "There  is  no  evidence 
to  show  what  degree  of  care  she  used  to  avoid  danger 
in  passing  over  the  walk  at  the  time  she  was  injured. 
It  is  not  enough  for  the  plaintiff  in  such  cases  to  prove 
the  negligence  of  the  defendant.  The  plaintiff  must 
also  prove  that  his  own  negligence  or  want  of  ordinary 
care  did  not  contribute  fo  bring  about  his  own  injury. 
City  of  Plymouth  v.  Milner,  117  Ind.  324.  It  is  true 
it  is  the  duty  of  a  city  to  keep  the  streets  and  side- 
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walks  thereof  in  a  reasonably  safe  condition  for 
travel.  ♦  ♦  ♦  But  that  duty  and  obligation  does 
not  absolve  the  plaintiff  from  the  duty  and  obligation 
to  exercise  ordinary  care  for  his  own  safety.  ♦  ♦  ♦ 
As  before  stated,  the  appellee  knew  all  about  the  de- 
fect in  the  sidewalk  when  she  ventured  upon  it  the 
last  time  in  the  dark,  whereby  she  received  her  fall  and 
injury.  It  is  true  that  it  is  settled  law  in  this  court, 
that  because  one  has  knowledge  that  a  highway  or 
sidewalk  is  out  of  repair,  or  even  dangerous,  he  is  not 
therefore  bound  to  forego  travel  upon  such  highway 
or  sidewalk  City  of  Huntington  v.  Breen,  77  Ind.  29; 
Wilson  V.  Trafalgar y  etc.,  Chrav,  R.  Co.,  83  Ind. 
326;  Wilson  v.  Trafalgar,  etc,,  Orav.  B.  Co.,  93 
Ind.  287;  Nave  v.  Flack,  90  Ind.  205,  46  Am.  Rep. 
205;  City  of  South  Bend  v.  Hardy,  98  Ind.  677,  49 
Am.  Eep.  792;  Totvn  of  Albion  v.  Hetrick,  90  Ind. 
545,  46  Am.  Rep.  230;  Turner  v.  Buchanan,  82  Ind. 
147,  42  Am.  Rep.  485. 

"But  the  doctrine  to  be  extracted  from  these  cases 
is  that  a  person  with  knowledge  of  the  defect  or 
danger  must,  in  attempting  to  pass,  exercise  care  pro- 
portioned to  the  known  danger  to  avoid  injury.  And 
as  a  consequence,  the  appellee  in  the  case  before  us 
having  knowledge  of  the  defective  and  unsafe  condi- 
tion of  the  sidewalk  when  she  entered  upon  it  the  last 
time  in  the  dark,  she  was  required  to  exercise  more 
care  than  she  would  have  been  required  to  exercise 
had  she  been  ignorant  of  the  defect,  or  there  had  been 
no  defect  and  it  had  been  daylight.  *  *  *  It  is  true 
the  appellee  was  only  required  to  exercise  ordinary 
care  under  the  circumstances  to  exculpate  her  from 
the  charge  of  contributory  negligence.  ♦  ♦  ♦  Ordi- 
nary care,  however,  is  a  relative  term.  What  would 
be  ordinary  care  under  one  set  of  circumstances  might 
be  gross  negligence  under  a  different  set  of  circum- 
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stances.  Therefore,  what  would  constitute  ordinary 
care  to  avoid  injury  in  passing  over  a  defective  and  un- 
safe sidewalk  in  the  dark  by  one  ignorant  of  its  de- 
fective and  unsafe  condition  would  not  constitute  or- 
dinary care  in  one  thus  passing  who  had  knowledge 
of  its  defective  and  unsafe  condition.  There  is  not  a 
particle  of  evidence  that  the  appellee  used  any  care 
to  avoid  the  accident  or  harm  to  herself.  Nor  is  there 
any  evidence  that  she  used  her  knowledge  of  the  de- 
fective or  unsafe  condition  of  the  sidewalk  to  avoid 
injury  to  herself.  There  was,  therefore,  a  total  lack  of 
evidence  to  establish  one  of  the  indispensable  ele- 
ments of  the  plaintiff's  cause  of  action."    ' 

The  above  language  is  exactly  applicable  to  the 
special  verdict  in  this  case,  and  hence  the  court  erred 
in  sustaining  the  plaintiff's  motion  for  judgment  in 
his  favor  on  the  special  verdict. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  sustain  the  appellant's  motion  for 
judgment  in  its  favor,  and  render  judgment  accord- 
ingly. 
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uo    74|        [^^-  18,041.    FUed  Not.  2,  1897.    Rehearing  denied  Deo.  8, 1897.] 

Ejeotmbnt.— Description  of  Real  Estatc-^A  judgment  for  plaintiff 
will  be  set  aside  in  an  action  in  ejectment  involving  the  title  of  the 
real  estate,  where  neither  the  complaint  nor  findings  of  the  jury 
supply  facts  sufficient  from  which  a  judgment  could  be  rendered 
containing  a  sufficient  description  of  the  real  estate,    pp.  76,  76, 

Same. — Jurisdiction. — Collateral  Attack. — Where  in  an  action  in 
ejectment  by  one  claiming  title  through  an  administrator  against 
an  heir  of  decedent,  a  finding  by  the  court  that  notice  of  the  pend- 
ency of  the  petition  to  sell  was  published,  and  found  by  the  court 
to  be  sufficient,  although  it  is  not  found  that  such  heir  was  named 
as  defendant,  and  as  such  included  in  the  service  of  process  or  pub- 
lication, sufficiently  shows  jurisdiction  over  the  person  of  defend- 
ant in  such  suit  for  the  purposes  of  the  suit  in  ejectment,  pp.  76,  77, 
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From  the  Carroll  Circuit  Court.  Reversed. 
L.  D.  Boyd  and  E.  E  Pruitty  for  appellant. 

Hackney,  J.^— This  was  an  action  in  ejectment  by 
the  appellees,  the  alleged  owners  as  tenants  by  en- 
tirety, against  the  appellant  for  the  possession,  with 
damages,  of  lots  eleven  and  twelve  in  the  town  of  Car- 
ronton,  and  a  tract  described  as  "A  part  of  the  east  half 
of  the  southeast  quarter  of  section  fifteen,  in  township 
twenty-four  north,  of  range  one  east,  commencing 
twelve  feet  west  of  the  northwest  comer  of  lot  num- 
ber four  in  the  town  of  Carrollton,  Carroll  county,  In- 
diana, due  west  to  the  west  line  of  said  lot  of  land,  and 
to  include  all  the  land  heretofore  owned  by  one  Henry 
Sulzer,  as  recorded  in  deed  record  book  G,  page  117, 
of  the  records  of  Carroll  county,  Indiana,  and  all  that 
lies  west  of  ^the  town  of  Carrollton,  and  supposed  to 
contain  four  acres,  more  or  less,  in  Carroll  county,  In- 
dianc^.'^  A  trial  resulted  in  a  special  verdict,  in  the 
form  of  interrogatories  and  answers,  and  a  judgment 
in  favor  of  the  appellees,  the  verdict  and  judgment 
describing  said  four-acre  tract  as  above  described. 

The  sufficiency  of  the  facts  found  to  support  a  judg- 
ment for  any  of  said  lands,  and  to  support  a  judgment 
for  said  four-acre  tract  is  raised  by  the  record  and  pre- 
sented by  the  appellant's  brief.  For  the  appellees,  no 
brief  or  argument  has  been  filed,  but,  after  six  months 
from  the  filing  of  appellant's  brief,  and  after  notice  to 
file  briefs,  counsel  for  appellees  have  declined  to  file  a 
brief.  The  fact  that  the  case  had  once  before  been  in 
this  court,  144  Ind.  604,  with  a  reversal  in  favor  of  this 
appellant,  and  that  this  court  had  suggested  the  error 
in  the  description  of  the  four-acre  tract,  seems  not  to 
have  availed  to  secure  a  correction  of  the  error,  or  to 
elicit  from  the  appellees  such  attention  to  the  case  in 
this  court  as  would  aid  us  in  considering  the  question 
involved. 
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Assuming  that  lot  number  four,  in  the  town  of  Car- 
rollton^  is  an  established  monument,  from  the  north- 
west comer  of  which  to  begin  the  description  of  the 
four-acre  tract,  there  is  but  one  course  given,  "due 
west"  to  the  west  line  of  "said  lot  of  land,"  a  distance 
somewhat  in  doubt,  since  it  is  uncertain  whether  the 
"lot  of  land"  is  that  sought  to  be  described  or  the 
town  lot  mentioned.  But,  conceding  that  the  refer- 
ence is  to  the  west  line  of  the  "lot"  last  mentioned, 
the  town  lot,  we  have  no  other  course  or  distance 
given.  As  if  to  describe  the  tract  by  reference,  it  is 
said  "to  include  all  the  land  heretofore  owned  by  one 
Henry  Sulzer,  as  recorded  in  deed  record  Q,  page  117," 
"and  all  that  lies  west  of  the  town  of  Carrollton."  If 
the  sheriff,  in  executing  the  judgment,  could  go  to  the 
deed  records  to  learn  what  lands  formerly  owned  by 
Sulzer  were  included,  he  would  be  sorely  at  loss  to 
identify  the  lands  included  and  referred  to  as  "all  that 
lies  west  of  the  town  of  Carrollton."  However,  it  is 
not  the  duty  of  the  sheriflf  to  do  that  with  reference  to 
incomplete  descriptions  which  the  litigation  should 
settle,  and  the  evidence  of  which  should  be  supplied 
by  the  decree  or  judgment  Stcutts  v.  Boiceriy  141  Ind. 
322,  and  authorities  there  cited.  Looking  into  the 
finding  of  the  jury,  we  learn  with  what  difficulty  the 
sheriff  would  meet  if  he  should  go  to  deed  record  G, 
page  117,  to  ascertain  what  part  of  the  four  acres  had 
been  owned  by  Sulzer,  since  the  jury  say  that  except- 
ing two  lots  132  by  66  feet  each,  the  deed  to  Sulzer  con- 
veyed eighty  acres  of  land,  in  addition  to  which  the 
boundaries  of  said  four-acre  tract  would  have  to  in- 
clude all  the  land  lying  west  of  Carrollton  within  the 
half-quarter  section  named.  The  appellees  claimed 
title  through  an  administrator's  sale,  and  it  was  found 
that  appellant  was  an  heir  of  the  decedent;  it  was 
found,  also,  that  notice  of  the  pendency  of  the  petition 
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to  sell  was  published  and  was  found  by  the  court  to 
be  sufficient;  this,  the  appellant  insists,  does  not  show 
jurisdiction  over  the  person  of  the  appellant  in  that 
proceeding,  since  it  is  not  found  that  he  was  named  as 
a  defendant,  and  as  ^uch  was  included  in  the  service 
of  process  or  publication.  In  a  collateral  inquiry  it  has 
often  been  held  that  jurisdiction  over  the  person  will  be 
presumed  where  the  court  has  had  jurisdiction  of  the 
subject-matter,  and  it  does  not  affirmatively  appear 
that  the  person  raising  the  inquiry  was  not  a  party. 
Bailey  v.  Rinker^  146  Ind.  129 ;  Shoemaker  v.  South 
Bend  Spark  Arrester  Co.,  136  Ind.  471 ;  Nichols  v. 
State,  127  Ind.  406 ;  Exchange  Bank  v.  Ault,  102  Ind. 
322. 

All  facts  necessary  to  the  recovery  of  said  two  lots 
were  returned  and  judgment  against  the  appellant 
was  proi)er  thereon;  but  as  to  the  four-acre  tract, 
neither  from  the  complaint,  nor  from  the  findings  of 
the  jury,  could  the  court  render  a  judgment  including 
a  sufficient  description. 

The  judgment  of  the  lower  court  is  therefore  re- 
versed, with  instructions  to  render  judgment  for  the 
appellees  as  to  said  lots  eleven  and  twelve,  and  as  to 
the  issues  concerning  the  four-acre  tract,  to  render 
judgment  for  costs  in  favor  of  the  appellant,  but  to 
render  no  judgment  as  to  the  ownership  or  possession 
of  said  tract  of  four  acres. 

The  costs  of  this  appeal  are  adjudged  against  the 
appellees. 
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Chicago  and  Southeastern  Railway  Company  v. 

{g  ^Sj  McBeth  et  al. 

[No.  18,061.    FUed  Sept.  28,  1897.    Rehearing  denied  Dec.  8,  1897.] 

Appeal  and  Erbob.— Failure  to  Except  to  the  Appointment  of  Be- 
ceiver. — Waiver. — The  failure  of  a  party  to  except  to  the  action  of 
the  tried  court  in  the  appointment  of  a  receiver  is  a  waiver  of  any 
question  upon  such  appointment,    pp.  79,  80. 

Samk. — Appointment  of  Receiver. — When  Not  Reviewed  on  Appeal. — 
Where  the  record  does  not  contain  the  affidavits  upon  which  the 
question  of  the  appointment  of  a  receiver  was  submitted  to  the 
trial  court,  the  question  will  not  be  reviewed  on  appeaL    p.  80. 

From  the  Clay  Circuit  Court.  Afjfirmed. 

H.  Crawford,  W.  B.  Crawford^  F.  E.  Gavin,  C.  F. 
Coffin  find  T.  P.  Davis,  for  appellajil. 

A.  W.  Knight,  A.  Payne,  S.  D.  Coffey,  J.  M.  Raw- 
ley,  T.  A.  Hutchison,  E.  S.  Holliday  and  O.  A.  Byrd, 
for  appellees. 

Hackney,  J. — ^The  appellees,  more  than  one  hun- 
dred in  number,  sued  the  appellant,  alleging  that  they 
held,  severally,  judgments,  liens,  and  claims  against 
the  appellant  and  its  railway  property;  that  appellant 
had  executed  mortgages  to  almost  the  entire  value  of 
its  property ;  that  it  was  applying  the  earnings  of  the 
road  to  ofQcial  salaries,  and  was  making  no  payments 
upon  said  judgments,  which  judgments  had  been  ren- 
dered more  than  four  years,  and  that  said  company 
was  insolvent. 

It  was  alleged  that  the  road  extended,  as  an  en- 
tirety, through  several  counties,  and  was  operated  as  a 
public  railway.  The  prayer  sought  an  adjustment  of 
the  priorities  of  the  several  judgments  and  an  ascer- 
tainment of  the  sums  severally  due  the  appellees,  and 
the  appointment  of  a  receiver  to  take  possession  of  the 
railway  with  its  operating  property,  apply  its  revenues 
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to  the  claims  alleged,  and  to  sell  the  property  for  the 
payment  of  any  {)alances  remaining. 

The  complaint  and  the  following  order  entered  in 
vacation  constitute  the  only  parts  of  the  record 
brought  to  this  court,  to  wit:  "And  now  come  the 
parties  hereto,  the  plaintiffs  by  Messrs.  A.  W.  Knight 
and  others,  their  attorneys,  and  the  defendant  by 
Messrs.  Matson  &  Luther  and  Mr.  Stover,  its  attor- 
neys, and  the  plaintiffs  submitted  their  verified  com- 
plaint and  affidavits,  together  with  the  summons  and 
notice  of  application  for  a  receiver  herein  in  the  words 
and  figures  following  (here  insert),  and  now  the  said 
defendant  moves  the  undersigned  judge  for  a  post- 
ponement of  the  hearing  of  the  application  for  a  re- 
ceiver, which  said  motion  is  by  the  said  judge  sus- 
tained, and  said  application  is  set  for  hearing  at  7 
o'clock  p.  m.  of  this  day. 

"And  now  at  the  hour  set  for  the  hearing  of  said 
application  come  again  the  parties  by  their  attorneys, 
aforesaid,  defendant  again  moves  for  a  postponement 
of  this  cause,  and  files  affidavits  in  support  (here  in- 
sert) thereof,  which  motion  is  overruled,  to  which  de- 
fendant excepts,  and  ten  days  given  to  file  bill  of  ex- 
ceptions, and  said  application  is  by  agreement  sub- 
mitted to  the  undersigned  judge  for  hearing  and 
determination,  and  the  evidence  being  fully  heard 
and  all  things  touching  said  application  duly  consid- 
ered, the  said  judge  sustains  the  application  of  the 
said  plaintiff.  It  is  therefore  ordered  and  decreed  by 
the  said  judge  that  Alexander  C.  Campbell  be  and  he 
is  hereby  appointed  receiver  herein  of  the  said  defend- 
ant and  its  property,  and  that  he  execute  bond  for  the 
faithful  performance  of  his  duties  as  such  receiver  in 
the  sum  of  ten  thousand  dollars,  and  day  is  given," 

It  will  thus  be  seen  that  the  appellant,  although  a 
party  to  the  proceeding,  present  and  participating, 
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didnot  except  to  the  action  of  the  judge  in  making  the 
appointment.  It  has  been  held  that  such  failure  is  a 
waiver  of  any  question  upon  such  appointment.  Lime 
€ity  Building,  etc..  Association  v.  Black,  136  Ind.  544. 
It  is  the  general  rule,  created  by  statute,  section  638, 
Burns'  R.  S.  1894,  that  a  party  objecting  to  a  decision 
must  except  at  the  time  the  decision  is  made.  No  sug- 
gestion is  made  as  to  why  thifr  rule  does  not  apply  in 
this  case. 

It  will  be  observed,  also,  that  the  question  of  the  ap- 
pointment was  submitted  to  the  judge  below  upon  affi- 
davits filed,  in  addition  to  the  verified  complaint.  In 
such  case,  the  appeal  being  from  the  interlocutory 
order  of  appointment,  the  affidavits,  which  may  en- 
large and  supplement  the  allegations  of  the  complaint, 
should  be  considered  in  connection  with  the  com- 
plaint. Supreme  Sitting ,  etc.,  v.  Baker,  134  Ind.  293; 
Naylor  v.  Sidener,  106  Ind.  179.  Since  the  record  be- 
fore us  does  not  bring  up  the  affidavits,  we  are  denied 
the  privilege  of  considering  the  case  upon  the  record 
made  and  acted  upon  below.  All  of  the  questions 
argued  depend  upon  a  condition  of  the  record  not  fully 
presented,  and  they  are,  therefore,  not  considered. 
The  judgment  is  affirmed. 


Davis  et  al.  v.  Talbot  et  al. 

151  1^1        [^o.  18,172.    FUed  Oct.  6, 1897.    Rehearing  denied  Deo.  8,  1897.] 

Appeal. — Record, — Lost  Pleading. — A  document  furnished  by  coun- 
sel as  a  substitute  for  a  lost  pleading  without  any  order  of  the  trial 
oourt  is  no  part  of  the  record. 

From  the  Montgomery  CSreuit  Court  Affirmed. 
Bistine  &  Ristine,  for  appellants. 
Wright  &  Seller,  for  appellees. 

Hackney,  J. — The  assignment  of  error  in  this  case 
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is  upon  exceptions  to  conclusions  of  law  rendered  by 
the  trial  court  upon  facts  specially  found.  The  record 
affirmatively  discloses  that  the  issues  presented  to  the 
trial  court  arose  upon  three  paragraphs  of  complaint, 
neither  of  which  is  in  the  transcript.  The  transcript 
recites  that  the  pleadings  were  lost  from  the  files,  and 
that  the  attorney  for  the  defendants,  appellants  in 
this  court,  filed,  as  a  substituted  complaint,  a  docu- 
ment purporting  to  be  a  complaint  in  a  single  para- 
graph. 

It  is  manifest  that  findings  of  fact  and  conclusions 
of  law  can  only  be  measured  in  the  light  of  the  issues 
submitted  to  the  trial  court.  Here  we  are  denied  an 
opportunity  to  know  the  issues  submitted  upon  two 
paragraphs  of  complaint,  and  it  does  not  appear  that 
the  third  paragraph  was  substituted  by  order  of  the 
trial  court.  Without  such  order  there  could  be  no 
proper  substitution.  The  record,  therefore,  presents 
no  basis  for  a  consideration  of  the  court's  conclusions 
of  law.  BurkJmm  v.  McElfreshy  88  Ind.  223;  State,  ex 
rely  V.  Early  133  Ind.  389.    The  judgment  is  affirmed. 
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[No.  18,dl2.   Filed  Sept.  14, 1897.    Rehearing  denied  Dec.  8, 1897. 

Evn>ENCE. — Weight  Of, — The  Supreme  Court  wUl  not  review  the  evi-     _ 

dence  where  there  was  competent  evidence  to  sustain  the  verdict.     |ff  gagj 

p.  8S,  " 

iNSTRUonONB. — Joiut  Assignment  of  Error. — ^Where  error  is  assigned 

jointly  to  the  giving  of  two  instructions,  both  instructions  must  be 

bad  or  the  assignment  wiU  not  be  available,    p.  83, 
Same. — ^Where  error  is  assigned  in  giving  certain  instructions  aU  of 

the  instructions  given  must  be  set  out  in  the  transcript,   p.  88. 
Same. — Appeal  and  Error, — Bill  of  Exceptions. — ^The  instructions 

must  be  embraced  in  a  bill  of  exceptions  and  signed  by  the  judge 

in  order  to  become  a  part  of  the  record  on  appeal,  p.  83. 

From  the  Elkliart  Circuit  Court.   Affirmed. 
Vol.  149—6 
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Ethan  A,  DaiLsman^  for  appellant. 

W.  A.  Ketchaniy  Attorney-General,  Merrill  Moores 
and  C.  G.  SimSy  for  State. 

Howard,  J. — The  appellant  was  convicted  of  petit 
larceny,  sentenced  to  State's  prison  for  one  year,  fined 
one  dollar,  and  disfranchised  for  one  year. 

We  are  asked  to  reverse  the  judgment  on  the  evi- 
dence and  on  instructions  given  by  the  court. 

The  able  and  ingenious  attorney  for  the  appellant 
gives  in  his  brief  a  very  full  and  fair  abstract  of  the 
evidence;  and  while  his  presentation  of  the  evidence 
and  argument  thereon  leaves  it  doubtful  whether  the 
preponderance  of  the  evidence  was  not  in  favor  of  the 
appellant,  yet  there  was  evidence,  competent  and  suffi- 
cient, according  to  which  the  jury  might  have  held,  as 
they  did,  that  the  appellant  was  guilty  as  charged.  It 
may  be  true,  as  argued,  that  the  prosecuting  witness 
was  of  intemperate  habits,  but  it  does  not  follow  for 
such  reason  that  the  jury  might  not  believe  his  testi- 
mony. The  jury  were  also  to  determine  from  the  evi- 
dence whether  the  appellant,  who  had  the  watch  in 
his  possession  so  soon  after  the  time  when  it  is  alleged 
to  have  been  stolen,  had  given  a  sufficient  explanation 
of  his  possession  of  it.  The  jury  may  have  erred  in 
the  weight  which  they  gave  to  the  different  items  of 
evidence  introduced  before  them.  Those,  however, 
were  matters  of  fact  of  which  they  were  the  exclusive 
judges,  and  we  cannot  review  their  determination  of 
such  matters  of  fact.  It  is  enough  for  us  to  know,  and 
all  that  we  are  authorized  to  determine,  that  there 
was  competent  evidence  sufficient  to  sustain  the  ver- 
dict. 

There  are  several  reasons  why  the  alleged  error  of 
the  court  "in  giving  instructions  numbered  seven  (7) 
and  ten  (10)"  is  not  available  to  reverse  the  judgment 
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To  make  the  assignment  good,  both  instructions  should 
be  erroneous;  whereas,  as  we  think,  one,  at  least,  wa» 
good.  Again,  it  does  not  appear  affirmatively  that  the 
instructions  set  out  in  the  transcript  were  all  the  in- 
structions given  by  the  court.  But,  more  than  all,  it 
appears  that  the  instructions  objected  to  are  not  in 
the  record. 

"All  exceptions  in  criminal  causes,  not  saved  by  the 
entry  of  the  clerk  as  a  part  of  the  proceedings  in 
court,'^  it  was  said  in  Ijeverich  v.  State,  105  Ind.  277, 
"must  be  embraced  in  a  bill  of  exceptions.  There  is, 
consequently,  no  question  before  us  upon  the  instruc- 
tions copied  into  the  transcript."  See,  also,  Meredith  v. 
StatCy  122  Ind.  614 ;  State  v.  Hunt,  137  Ind.  537 ; 
Chandlery.  State,  141  Ind.  106. 

There  was  an  attempt  to  bring  the  instructions  in 
the  case  at  bar  into  the  record  by  a  bill  of  exceptions; 
but  the  bill  was  not  presented  to  the  judge  for  his  ex- 
amination, nor  was  it  signed  by  him.  The  certificate 
of  the  clerk  alone  is  not  sufficient,  without  the  cer- 
tificate and  signature  of  the  judge,  to  authenticate  a 
bill  of  exceptions  so  as  to  make  it  a  part  of  the  record. 
The  error  in  failing  to  present  the  bill  to  the  judge  for 
his  signature,  was,  without  doubt,  an  inadvertence; 
but  none  the  less  it  is  fatal  to  the  validity  of  the  bill 
as  a  part  of  the  record. 

Judgment  affirmed. 


Graham  et  al.  v.  Lunspord  et  al. 

[No.  17,802.    FUed  December  9,  1697.] 

QuiETmo  Title. — Plaintiff  Must  Recover  on  Strength  of  His  Oton 
Tide, — In  an  action  to  quiet  title  to  real  estate  the  plaintiff  must 
prevail  on  the  strength  of  his  own  title,  the  failure  of  the  defendant 
to  establish  title  to  tiie  real  estate  in  question  can  furnish  no  grouxid 
for  recovery,    p.  S8, 
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SAME.^lMoppei.— A  grantor  of  real  estate  is  not  estopped  by  his 
covenants  of  warranty-  from  asserting  after  acquired  title  to  the 
lands  conveyed  as  against  the  heirs  9f  his  grantee,  where  his  title  to 
such  real  estate  was  quieted  in  an  action  brought  by  grantee's  heirs. 
pp.  88,  89. 

SAMR.~~E8toppel, — ^A  judgment  rendered  against  defendants  for  costs 
in  an  action  in  ejectment  cannot  operate  as  an  estoppel  against  de- 
fendants in  an  action  by  plaintiff  to  quiet  title  to  such  real  estate. 
p.  89. 

From  the  Daviess  Circuit  Court.  Affirmed. 

James  W.  Ogdon^  for  appellants. 

A,  J.  Padgett  and  J.  H.  O^Neall,  for  appellees. 

Jordan,  J. — This  action  was  instituted  by  appel- 
lants against  appellees,  John  C.  and  Mary  J.  Lunsford, 
to  recover  possession  of,  and  to  quiet  their  title  to  the 
following  described  real  estate,  situated  in  Daviess 
county,  Indiana,  to  wit:  Beginning  168  90-100  rods 
north  of  the  southeast  corner  of  section  18,  township 
2  N,,  R.  7  west,  running  thence  due  west  to  Veal's 
Creek,  thence  up  said  creek  with  the  meanders  there- 
of to  the  boundary  line  of  said  section,  thence  south 
to  the  place  of  beginning. 

The  defendants  answered  the  complaint  by  a  gen- 
eral denial.  The  question  of  title  which  appellants 
seek  to  present  arises  on  the  special  finding  of  facts 
and  the  court's  conclusion  thereon.  The  facts  found 
by  the  court  are  in  the  main  substantially  as  follows: 
Plaintiffs  and  defendants  claim  their  respective  titles 
to  the  land  in  dispute  through  one  James  C.  Veal.  On 
March  23,  1877,  one  John  Scudder  owned  and  held  a 
judgment  unsatisfied  against  the  said  James  C.  Veal, 
which  was  a  lien  on  the  said  lands.  On  April  4, 1883, 
the  sheriff  of  Daviess  county,  Indiana,  executed  a 
sheriff's  deed  to  William  F.  McDougal,  to  the  follow- 
ing lands  in  said  county :  All  that  part  of  section  18, 
township  2  N.,  R.  7  west,  more  particularly  described 
as  follows:    Beginning  1681-2  rods  N.  of  the  S.  E* 
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corner  of  said  section  18,  running  thence  due  west  to 
Veal's  Creek,  thence  up  said  creek  with  the  meanders 
thereof  to  the  east  side  of  said  section,  thence  south 
to  the  place  of  beginning.  The  finding  then  states  that 
this  sheriff's  deed  recites  that  on  September  27,  1881, 
in  a  certain  action  in  the  Daviess  Circuit  Court,  where- 
in William  H.  Dillingham  et  al.  were  plaintiffs,  and 
Jas.  C.  and  Mary  E.  Veal  et  al.  were  defendants,  a 
judgment  was  rendered  against  said  Veal  et  al.  for  the 
sum  of  $50,511.54,  and  a  foreclosure  of  a  mortgage  ex- 
ecuted by  said  Veals  was  decreed  by  the  court,  and 
all  of  the  interest  of  the  said  Jas.  C.  and  Mary  E.  Veal 
in  and  to  certain  lands  was  ordered  to  be  sold,  among 
which  was  the  tractf  above  described.  It  is  found  by 
the  court  that  said  deed  further  recited  the  issuing  of 
a  copy  of  the  decree  to  the  sheriff  of  the  county,  who, 
after  duly  advertising  the  sale  of  the  lands,  sold  the 

same  on  the  —  day  of ,  1882,  to  John  H.  O'Neal,  for 

the  sum  of  | .  That  a  certificate  of  sale  was  ex- 
ecuted to  said  purchaser  by  the  sheriff,  which  was  as- 
signed to  William  F.  McDougal,  to  whom  a  sheriff's 
deed  was  executed,  after  the  expira1:ion  of  one  year. 
The  court  further  finds  that  on  April  17,  1883,  Mc- 
Dougal and  wife  joined  O'Neal  and  David  J.  Heffron 
and  their  wives  in  a  deed  conveying  the  lands  in  con- 
troversy, among  others,  to  Thomas  B.  Graham.  That 
in  said  deed  of  conveyance  McDougal  conveyed  and 
quitclaimed  to  Graham,  and  O'Neal,  and  Heffron 
conveyed  and  warranted  the  land  to  him.  Graham  oc- 
cupied said  lands  and  used  the  same  until  the  summer 
of  1885,  when  he  died,  leaving  a  will,  by  which  he  de- 
vised all  of  his  real  estate  to  his  surviving  widow, 
Margaret  Graham.  On  October  9,  1886,  an  execution 
was  issued  on  the  Scudder  judgment,  rendered  in 
March,  1877,  against  Veal,  and  the  sheriff  of  Daviess 
county  levied  the  same  for  the  amount  due  thereon, 
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on  all  the  interest  of  Veal  in  section  18,  township  2 
N.,  R.  7  west,  not  devested  by  a  certain  mortgage,  exe- 
cuted to  Thomas  B.  Graham,  by  said  Veal,  and  on 
March  5,  1887,  after  duly  advertising  the  sale,  sold 
the  said  lands  to  William  F.  McDougal,  and  on  May 
12, 1890,  a  sheriff's  deed,  under  said  sale,  was  executed 
to  said  purchaser  for  all  of  said  section  18,  except 
337.80  acres  off  of  the  south  side  thereof,  and  except 
that  part  of  said  section  lying  north  of  Veal's  Creek; 
this  deed  was  duly  recorded.  On  August  31,  1888, 
Margaret  Graham  commenced  an  action  in  the  Daviess 
Circuit  Court  against  said  McDougal  to  quiet  title  to 
these  and  other  lands,  and  such  proceedings  were  had 
in  said  suit,  that  under  the  issues  joined  therein  be- 
tween the  parties,  the  court  adjudged  McDougal  to 
be  the  owner  of  all  that  part  of  said  section  18  lying 
south  of  Veal's  Creek  and  north  of  a  line  drawn  east 
and  west  through  the  section  so  as  to  leave  337.80 
acres  on  the  south  side  of  this  line,  and  quieted  the 
title  in  McDougal  thereto,  against  said  plaintiff  and 
all  persons  claiming  through  her.  Subsequently,  in 
July,  1889,  a  controversy  arose  as  to  the  north  line  of 
the  337.80  acres,  and  a  survey,  on  notice  of  McDougal 
to  Margaret  Graham,  was  made,  and  said  line  estab- 
lished and  a  fence  was  built  along  the  line ;  after  this 
fence  was  built  McDougal  used  and  controlled  the 
land  between  this  fence  and  Veal's  Creek  until  he  dis- 
posed of  it  to  the  appellees,  by  conveying  to  them,  by 
a  warranty  deed,  on  October  30, 1890,  which  deed  was 
duly  recorded.  The  appellees  have  been  in  possession 
of  said  lands  and  have  improved  the  same.  Margaret 
Graham  subsequently  died  intestate,  leaving  the  ap- 
pellants as  her  only  heirs  at  law.  In  April,  1893,  the 
appellees  commenced  an  action  in  ejectment  in  the 
Daviess  Circuit  Court  against  appellants,  alleging  in 
their  complaint  that  they  were  the  owners  and  en- 
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titled  to  possession  of  that  part  of  section  18,  town- 
ship 2  N.,  R.  7  west,  etc.,  the  realty  being  described 
by  the  same  boundaries  as  it  is  in  the  complaint  in  the 
case  at  bar.  Appellants  filed  an  answer  in  said  suit  in 
denial,  and  upon  the  trial,  the  court  adjudged  that 
said  plaintiffs  take  nothing  by  their  said  action,  and 
that  the  defendants  recover  their  cost.  On  these  facts 
the  court  stated  its  conclusions  of  law,  which  are  in 
substance  as  follows: 

1st.  That  Jas.  C.  Veal,  on  and  prior  to  April  4, 1883, 
was  the  owner  in  fee  of  the  real  estate  in  dispute,  sub- 
ject to  the  mortgage  liens  of  John  Scudder,  William 
H.  Dillingham  and  others,  and  on  said  date  the  sheriff 
conveyed  all  of  his  and  his  wife's  interest  in  said  lands 
to  William  F.  McDougal. 

2d.  That  the  deed  of  McDougal,  O'Neal  and  Hef- 
fron,  of  April  17,  1883,  operated  to  convey  all  of  the 
interest  of  said  McDougal  in  said  lands  to  Thomas  B. 
Graham. 

3d.  That  the  judgment  lien  of  John  Scudder,  of 
date  March  3,  1877,  was  superior  and  paramount  to 
the  interest  and  title  which  said  Graham  acquired  to 
the  lands,  under  the  said  deed  of  McDougal,  O'Neal, 
and  Heffron. 

4th.  That  the  title  acquired  by  McDougal  in  the 
real  estate  in  question,  under  the  sheriff's  deed  of  May 
12, 1890,  was  superior  to  the  title  then  owned  and  held 
by  Graham  to  the  land,  under  his  deed  from  Mc- 
Dougal, O'Neal,  and  Heffron. 

5th.  That  the  judgment  of  the  court  in  the  action 
instituted  by  Mrs.  Graham  quieted  the  title  of  Mc- 
Dougal to  the  lands. 

6th.  That  the  judgment  of  the  court  in  the  action  of 
the  appellees  against  the  appellants  in  October,  1893, 
did  not  pass  upon,  adjudge,  or  determine  the  title  to 
the  real  estate,  or  in  any  manner  change,  modify,  or 
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amend  the  decree  of  the  court  quieting  McDougaPs 
title  in  the  former  action  prosecuted  by  Mrs.  Graham. 

7th.  That  the  defendants  are  entitled  to  a  judg- 
ment for  cost. 

The  court  rendered  its  judgment  that  the  plaintiffs 
take  nothing  by  their  action,  and  that  the  defendants 
recover  cost.  Under  the  provisions  of  section  1069, 
Burns'  K.  S.  1894  (1057,  R.  S.  1881),  and  a  rule  well 
affirmed  by  repeated  decisions  of  this  court,  the  appel- 
lants, in  order  to  prevail  in  this  suit,  must  do  so  on 
the  strength  of  their  own  title.  The  burden  was  cast 
upon  them  to  show  a  sufficient  title  to  the  lands  in  dis- 
pute; and  the  failure  of  appellees  to  establish  any  title 
thereto  could  afford  the  former  no  ground  whatever 
for  a  recovery.  It  is  evident,  therefore,  under  the  facts 
as  found  by  the  court,  that  the  appellants  fell  far 
short  of  establishing  title  to  the  tract  of  land  which 
they  sought  to  recover.  Their  counsel  insist  that  Mc- 
Dougal  must  be  held  not  only  to  have  quitclaimed  his 
interest  in  the  lands  to  Thomas  B.  Graham,  by  joining 
in  the  O'Neal  and  Heffron  d^d,  in  which  the  latter 
conveyed  and  warranted,  but  he  must  be  deemed  and 
held  also  to  have  joined  them  in  their  warranty,  and 
was  thereby  estopped  from  asserting  any  after-ac- 
quired title  to  the  lands,  as  against  said  Graham  or 
those  claiming  through  him.  But  if  this  contention 
should  be  conceded  as  correct,  it  could  not  avail  ap- 
pellants in  this  action,  for  it  appears  that  in  1888,  five 
years  after  the  execution  of  the  McDougal  and  O'Neal 
deed  to  Graham,  in  an  action  by  the  widow  of  the  lat- 
ter, who  claimed  title  under  his  will,  McDougal  suc- 
ceeded in  quieting  his  title  to  the  lands  in  controversy, 
as  against  Mrs.  Graham  and  all  persons  claiming 
through  her.  If  it  could  be  said  that  McDougal  was 
estopped  by  any  covenants  of  warranty,  such  estoppel 
could  be  of  no  avail  in  consideration  of  the  decree 
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quieting  his  title  to  tlie  realty.  That  decree  eflfeetually 
precluded  the  plaintiff  in  that  action,  and  the  appel- 
lants, who  claim  as  her  heirs,  from  asserting  any  title 
or  claim  to  the  lands  in  which  McDougal's  title  was 
quieted,  and  would  have  enabled  the  latter,  if  neces- 
sary, to  have  maintained  an  action  thereon  for  the  re- 
covery of  the  possession  of  such  lands.  Farrar  v. 
Clark,  97  Ind.  447. 

It  is  disclosed  by  the  facts  that  after  the  rendition 
of  the  judgment  quieting  the  title  in  McDougal,  and 
after  the  survey  mentioned  in  the  special  finding,  he 
used  and  controlled  the  land  until  he  conveyed  it  to 
the  appellees  in  1890.  It  further  appears  by  the  spe- 
cial finding  that  the  appellees,  in  1893,  unsuccessfully 
prosecuted  an  action  in  ejectment  against  appellants 
to  recover  possession  of  the  land  in  question,  and  that 
a  judgment  was  rendered  in  that  suit  in  favor  of  the 
latter  for  cost.  This,  it  is  contended,  operates  as  an 
estoppel  against  the  appellees,  and  affords  the  appel- 
lants the  right  to  recover  in  this  action.  But  appellees 
are  not  seeking  to  recover  or  quiet  any  title  to  the  land 
in  suit,  and  it  is  clear  that  under  the  circumstances 
the  judgment  in  that  action  cannot  be  invoked  in  this 
suit  by  appellants  to  support  their  title  to  the  prem- 
ises in  controversy.  This,  we  think,  is  so  evident, 
under  the  facts,  that  the  question  may  be  dismissed 
without  further  consideration.  See  Black  on  Judg- 
ments, sections  650,  654,  and  655;  Freeman  on  Judg- 
ments, sections  295,  300,  and  301. 

Appellants  having  failed,  under  the  facts,  to  estab- 
lish title  to  the  land,  the  judgment  below,  so  far  as 
they  are  concerned,  is  a  correct  result,  and  is  there- 
fore affirmed. 
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Drake  v.  Schoenstedt.. 

[No.  18,849.    Filed  December  9, 1897.] 

Drains. — Injunction. — For  the  purpose  of  preventing  threatened  in- 
jury to  land  and  avoiding  a  multiplicity  of  damage  suits  therefor, 
one  may  be  restrained  from  flooding  the  lands  of  another  with 
waters  that  would  not  naturally  flow  thereon,  pp.  91,  92. 

8amb. — Injunction. — Where  a  drain  was  constructed  under  the  pro- 
vision of  section  5656,  Bums'  R.  S.  1894  (4286,  R.  S.  1881),  and  a 
forty-acre  tract  of  land  was  assessed,  with  benefits,  for  the  drain- 
age of  two  acres  of  such  tract,  the  owner  thereof  will  be  restrained 
from  draining  additional  portions  of  such  forty-acre  tract  by  lateral 
ditches  into  such  drain,  where  it  is  shown  that  such  waters  naturally 
flow  in  another  direction,  and  that  such  drain  is  insufficient  to  carry 
such  additional  water  without  damage  to  other  landowners  whose 
lands  are  drained  by  such  ditch,    pp.  92-94. 

From  the  Adams  Circuit  Court.  Reversed. 
Peterson  &  ImIz^  for  appellant. 
Richard  K.  Erwin^  for  appellee. 

Howard,  C.  J. — This  waa  a  suit  by  appellant  to  re- 
strain appellee  from  draining  into  a  tile  ditch,  to  the 
injury  of  appellant's  land,  certain  waters  which  other- 
wise would  flow  in  a  different  direction. 

The  facts  as  found  by  the  court  show :  That  appel- 
lant owns  thirty  acres  of  land  lying  immediately  south 
of  and  below  a  forty-acre  tract  owned  by  appellee; 
that,  in  1888,  the  board  of  county  commissioners  con- 
structed a  six-inch  tile  drain,  beginning  in  appellee's 
said  tract  and  eight  rods  north  of  the  line  dividing 
his  land  from  appellant's,  thence  south  through  said 
eight  rods  of  appellee's  land  and  through  appellant's 
said  tract  to  an  outlet  in  another  drain,  called  Meyer's 
ditch;  that  said  thirty  acres  of  appellant's  land  was 
in  said  proceeding  estimated  as  benefited  by  said  tile 
drain,  and  the  whole  thereof  assessed  therefor;  that 
two  acres  only  of  appellee's  said  land  near  to  and 
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around  the  head  of  the  drain,  were  estimated  as  bene- 
fited, but  the  whole  forty  acres  were  assessed  there- 
for; that  said  tile  drain  is  sufficiently  large  to  carry 
off  all  the  water  which  naturally  comes  on  said  two 
acres  of  appellee's  and  said  thirty  acres  of  appellant's, 
but  is  not  sufficient  to  carry  ^ny  more;  that  appel- 
lant's grantor  was  assessed  for  the  construction  of 
said  drain  |126.20,  with  fll.l6  costs,  and  appellee 
114.05,  with  fl.24  costs;  that  two  and  a  half  or  three 
acres  of  appellee's  land  surrounding  the  head  of  the 
tile  ditch  are  drained  into  it ;  that  the  appellee  is  con- 
structing private  drains  on  parts  of  his  said  forty- 
acre  tract  so  assessed,  with  a  view  of  putting  tile 
therein  and  connecting  said  tile  and  drains  to  said 
public  drain,  and  by  so  doing  will  bring  waters  from 
distant  parts  of  his  said  land  into  said  public  drain, 
which  waters  would  flow  in  another  direction  and 
would  not,  but  for  said  private  drains,  flow  into  or 
be  drained  by  said  public  drain,  thereby  adding  more 
water,  and  draining  from  fifteen  to  twenty  acres  of  his 
said  land  into  said  public  ditch,  the  addition  of  which 
will  keep  back  the  water  which  falls  or  comes  natur- 
ally on  appellant's  land,  and  thereby  injure  the  same. 

As  its  conclusion  of  law  the  court  found  that  the 
appellant  should  take  nothing  by  her  complaint. 

The  facts  found  show  that  the  six-inch  tile  drain 
constructed  in  1888  was  calculated  and  intended  to 
drain  appellant's  thirty  acres  and  appellee's  two  acres, 
and  no  more,  and  that  the  assessments  were  made  ac- 
cordingly. It  also  appears  that  appellee  is  now  about 
to  drain  into  said  tile  the  waters  on  fifteen  or  twenty 
acres  additional,  which  waters  naturally  flow  in  an- 
other direction;  and  that  if  such  additional  drainage 
is  turned  into  the  six-inch  tile  it  will  prevent  the 
drainage  of  appellant's  lands  and  thus  damage  her. 

It  has  frequently  been  held  that,  for  the  purpose  of 
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preventing  threatened  injury  to  land  and  avoiding  a 
multiplicity  of  damage  suits  therefor,  one  may  be  re- 
strained from  flooding  the  lands  of  another  with 
waters  that  would  not  naturally  flLow  thereon.  Lake 
Erie,  etc.,  R.  W.  Co.  v.  Toung,  135  Ind.  426,  41  Am.  St 
430,  58  Am.  and  Eng.  B.  B.  Cases  665,  and  authorities 
there  cited. 

The  reason  that  seems  to  have  influenced  the  court 
in  refusing  the  injunction  in  this  case  is,  that  appel- 
lees's  forty-acre  tract  was  all, assessed  for  the  con- 
struction of  the  six-inch  tile  drain,  and  that  he  had 
therefore  a  right  to  turn  the  waters  from  all  that  tract 
into  said  drain.  This  would  undoubtedly  be  true  if 
the  drain  had  been  originally  constructed  with  a  ca- 
pacity sufficient  to  receive  such  waters.  But  the  drain 
was  made  of  a  capacity  to  draw  off  the  waters  from 
two  acres  only  of  appellee's  land,  being  all  that  natur- 
ally flowed  in  that  direction,  and  appellee  was  as- 
sessed only  to  that  extent. 

In  McAllister  v.  Hendersoriy  134  Ind.  453,  it  appeared 
that  two  adjoining  proprietors  had  constructed  a  tile 
drain  of  sufficient  capacity  to  carry  the  water  that 
would  naturally  flow  along  the  course  of  the  drain  as 
then  laid.  Afterwards  the  upper  proprietor  lowered 
the  drain  on  his  ground,  and  also,  as  in  this  case,  con- 
structed lateral  drains,  bringing  into  said  tile  waters 
that  did  not  naturally  flow  therein,  thus  overtaxing 
the  drain  and  rendering  it  insufficient  for  the  drain- 
age of  the  lower  proprietor's  land.  The  court  held 
that  by  such  action  the  upper  proprietor  had  wrong- 
fully caused  waters  to  flow  into  the  drain,  and  through 
the  drain  into  and  upon  the  lands  of  his  neighbor. 

If  the  drain  were  originally  constructed  of  a  capac- 
ity to  carry  all  the  water  that  fell  upon  appellee's 
land,  we  should  have  quite  a  different  case.  For,  as 
said  in  lApes  v.  Hand,  104  Ind.  503,  "where  the  icon- 
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stmction  of  a  large  ditch  enables  property  owners  to 
carry  their  lateral  ditches  into  it,  and  thus  secure 
good  drainage  without  encroaching  upon  the  rights  of 
others,  there  is  a  special  benefit.  This  results  from 
the  rule  that  one  landowner  has  no  right  to  collect 
water  in  a  body  and  pour  it  upon  the  land  of  another. 
*  *  *  Where  a  landowner  obtains  an  outlet  for  the 
lateral  ditches  constructed  for  the  drainage  of  his 
land,  by  means  of  a  large  ditch,  or  by  reason  of  the 
widening,  deepening,  and  straightening  of  a  natural 
stream,  he  receives  a  special  benefit,  for  he  is  thus  pro- 
vided with  means  of  drainage  without  injury  to 
others." 

This  was  not  done  in  the  case  before  us.  A  large 
ditch  was  not  here  constructed  of  a  capacity  to  re- 
ceive lateral  ditches  to  drain  appellee's  whole  forty 
acres;  but  merely  a  six-inch  tile  drain  was  laid,  suffi- 
cient only  to  receive  the  waters  that  naturally  flowed 
from  two  acres  of  appellee's  land  and  thirty  acres  of 
appellant's.  It  would,  therefore,  be  manifestly  inequit- 
able now  to  allow  him  to  turn  from  their  natural 
course  into  this  small  drain  all  the  waters  on  his 
forty  acres,  and  thus  render  the  tile  insufficient  for 
the  drainage  of  the  land  of  appellant. 

In  estimating  that  two  acres  of  appellee's  land 
would  be  benefited,  and  in  assessing  this  benefit  upon 
his  forty-acre  tract,  the  drainage  authorities  seem  to 
have  proceeded  in  strict  accordance  with  the  statute 
(section  5656,  Burns'  R.  S.  1894,  4286,  R.  S.  1881), 
which  provides  that  "they  shall  accurately  describe,  as 
the  same  is  described  on  the  county  tax  duplicate, 
each  parcel  of  land  to  be  assessed  for  the  construction 
of  said  ditch,  giving  the  number  of  acres  in  each  tract 
assessed,  and  the  estimated  number  of  acres  bene- 
fited.'^ 

Nor  is  it  to  be  said  that  if  the  injunction  in  this  case 
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is  issued  that  appellee  will  be  unable  to  drain  that 
part  of  his  land  now  sought  to  be  drained  by  lateral 
ditches.  In  the  first  place,  the  court  finds  that  the 
waters  sought  to  be  turned  into  the  old  tile  drain  are 
waters  "which  would  flow  in  another  direction  and 
which  would  not,  but  for  said  private  drains,  flow 
into  or  be  drained  by  said  public  ditch."  It  would, 
therefore,  seem  that  appellee  ought  to  seek  another 
outlet  for  his  proposed  drainage,  and  not  attempt  to 
force  the  waters  out  of  their  natural  course  and  over 
and  upon  appellant's  land.  But  even  if  the  proposed 
drainage  might  properly  be  conducted  along  the  line 
of  the  old  tile  drain,  there  is  nothing  to  prevent  appel- 
lee from  bringing  his  petition  for  that  purpose;  so  that 
the  six-inch  tile  may  be  taken  up  and  a  larger  one  sub- 
stituted, suflftcient  in  size  to  carry  off  all  the  waters 
from  appellee's  forty-acre  tract  and  from  such  other 
lands,  if  any,  as  may  be  drained  to  the  same  outlet. 
That  a  new  drain  may  be  laid  along  the  line  and  in 
place  of  an  old  ditch  already  in  use,  but  insufficient  for 
the  drainage  required,  has  frequently  been  decided. 
Zigkr  v.  Mengea^  21  Ind.  99;  Denton  v.  Thompson,  136 
Ind.  446. 

The  judgment  is  reversed,  with  instructions  to  the 
court  to  restate  its  conclusions  of  law  in  accordance 
with  this  opinion,  and  to  enter  judgment  thereon  in 
favor  of  the  appellant. 


Tate  v.  Hamlin  et  al. 


140    S*     [No.  17,611.    FUed  Sept  24,  1895.    Petition  to  modify  opinion  denied 
15?  065  Nov.  19,  1895.] 

162  6^  Appeal.— iVb^ice.— An  appeal  in  perfected  by  filing  a  transcript  with 
a  proper  assignment  of  error  thereon,  within  the  time  limited  for 
tiding  an  appeal,  without  the  service  of  notice  on  the  appellee. 
pp.  96,  97, 
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Samr,— Notice, — Proce88.Statute  ConstruedL-^The  notdoe  provided 
by  section  652,  Burns'  B.  S.  1894  (640,  R.  S.  1881),  to  be  issued  hj 
the  Clerk  of  the  Supreme  Court  in  appeals  after  the  close  of  the 
term  at  which  the  judgment  is  rendered  must  be  served  on  the  ap- 
pellea  Notice  served  on  appellee's  attorney  is  insufficient,  pp,  96^ 
lOS. 

Same. — Notice. — Dismissal. — ^An  appeal  will  not  be  dismissed  for  fail- 
ure properly  to  notify  appellee  of  the  pendency  thereof,  but  the 
submission  wUl  be  set  aside  for  such  cause,   p,  lOS. 

From  the  Marion  Superior  Court,  Submission  set 
aside. 

S.  M.  Shepardy  J.  E.  McCullough,  H.  N.  Spaan,  F. 
Knefler  and  J.  F.  Berryhill^  for  appellant 

W.  F.  Booker^  L.  C.  Walker  and  W.  D.  Bynum, 
for  appellees. 

McCabe,  J. — ^A  special  appearance  has  been  entered 
in  this  cause  by  the  appellees  for  the  sole  purpose  of 
making  a  motion  by  them  to  dismiss  this  appeal.  The 
reasons  assigned  in  the  motion  are:  (1)  That  this  court 
is  without  jurisdiction  of  the  appellees;  (2)  said  ap- 
peal was  taken  without  filing  a  bond,  and  without  no- 
tice to  these  appellees;  (3)  no  notice  of  appeal  was 
ever  issued  to  or  served  by  any  officer  of  this  court,  nor 
was  any  return  of  service  of  notice  of  appeal  ever  made 
to  this  court  by  a  person  authorized  by  law  to  make 
returns  to  this  court. 

The  appeal,  it  is  conceded,  is  not  a  term  time  appeal, 
but  was  taken,  if  at  all,  after  the  close  of  the  term  at 
which  the  judgment  appealed  from  was  rendered.  It 
is  therefore  a  conceded  proposition  that  notice  to  the 
appellees  is  necessary  before  this  court  can  acquire 
jurisdiction  over  them  to  hear  and  determine  the 
same.  Appellant^s  learned  counsel,  however,  contend 
that  the  appellees  have  been  duly  notified  of  the  ap- 
peal as  the  law  directs. 

On  the  filing  of  the  transcript,  with  the  assignment 
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of  errors  thereon,  the  clerk  of  this  court  issued  a  no- 
tice, directed  to  the  sheriff  of  this  court,  commanding 
him  to  notify  the  appellees,  naming  them,  or  their 
attorneys  of  record,  naming  them  also,  that  on  the 
8th  day  of  May,  1895,  the  appellant  had  filed  in  his 
said  office  a  transcript  of  the  record  and  proceedings 
in  the  cause,  naming  it,  and  that  at  the  expiration  of 
thirty  days  from  the  service  of  that  writ  said  appeal 
would  be  submitted  to  said  Supreme  Court.  The  re- 
turn of  the  sheriff  of  Marion  county  states  that  the 
writ  came  to  his  hands  May  9,  1895,  on  which  day  be 
served  it  by  reading  the  same  to  the  attorneys  therein 
named. 

Affidavits  filed  with  the  motion  show  that  appellees 
now  reside  in  the  city  of  Indianapolis,  and  have  ever 
since  the  litigation  begun,  and  have  not  been  served 
with  any  notice  of  the  appeal,  and  that  their  attorneys 
on  whom  the  process  was  served  had  been  discharged 
as  far  back  as  1890,  and  that  appellant  knew  that  fact. 

It  is  contended  on  behalf  of  the  appellees  that  if  no 
legal  notice  of  the  appeal  has  been  given,  the  same 
has  not  been  perfected,  and  hence  no  appeal  has  been 
taken  within  the  time  limited  therefor;  and  as  no  ap- 
peal can  be  now  taken  the  appeal  must  be  dismissed. 

On  the  other  hand,  the  appellant  contends  that  fil- 
ing the  transcript,  with  an  assignment  of  errors  there- 
on, within  the  time  limited,  perfects  the  appeal.  It 
is  conceded  that  the  transcript  and  the  assignment  of 
errors  thereon  were  filed  in  time. 

The  section  of  the  code  that  regulates  ordinary  ap- 
peals after  the  term  at  which  the  judgment  is  ren- 
dered reads  as  follows:  "After  the  close  of  the  term 
at  which  the  judgment  is  rendered,  an  appeal  may  be 
taken  by  the  service  of  a  notice  in  writing  on  the  ad- 
verse party  or  his  attorney,  and  also  on  the  clerk  of 
the  court  in  which  the  proceedings  were  had,  stating 
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the  appeal  from  the  judgment  op  some  specific  part 
thereof;  or  such  appeals  may  be  taken  by  procuring 
from  the  clerk  of  the  court  a  transcript  of  the  record 
and  proceeding  in  the  suit,  or  so  much  thereof  as  is 
embraced  in  the  appeal,  and  filing  the  same  in  the 
oflBce  of  the  Clerk  of  the  Supreme  Court,  who  shall 
endorse  thereon  the  time  of  filing,  and  issue  a  notice  of 
the  appeal  to  the  appellee." 

Two  methods  of  giving  notice  of  an  appeal  are  pro- 
vided for  in  this  section.  If  the  language  of  the  first 
clause  of  the  section  were  to  be  construed  according 
to  its  strict  letter  regardless  of  other  sections  concern- 
ing appeals  to  this  court,  we  should  be  constrained  to 
hold  that  the  appeal  therein  referred  to  could  be  taken 
by  giving  the  notices  therein  specified  without  do- 
ing anything  else.  But  it  has  been  held  by  this 
court  that  that  part  of  the  section  must  be  construed 
along  with  the  other  sections  on  the  subject,  and 
when  so  construed  it  means  that  it  is  essential  to  such 
an  appeal  that  the  transcript  must  be  filed  within  the 
time  limited  therefor  in  other  sections.  Johnson  v. 
Stephensofi,  104  Ind.  368.  It  is  also  well  settled  by  the 
decisions  of  this  court  that  the  filing  of  the  transcript 
with  a  proper  assignment  of  error  thereon  within  the 
time  limited  for  taking  an  appeal  perfects  the  appeal 
without  the  service  of  notice  on  the  appellees.  Harsh- 
man  V.  Armstrong^  43  Ind.  126;  Johnson  v.  Stephenson^ 
supra;  Wright  v.  Manns j  111  Ind.  422. 

Counsel  for  appellees,  however,  contends  that,  "the 
giving  of  notice  is  just  as  essential  to  the  pertecting 
of  an  appeal  as  the  filing  of  the  transcript  and  assign- 
ment of  errors,  and  all  must  be  done  within  the  time 
limited  for  perfecting  the  appeal,"  and  cite  Holloran 
V.  Midland  It.  W.  Co.,  129  Ind.  274,  in  support  of  that 
proposition. 

Vol.  149—7 
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The  notice  there  involved  was  not  a  notice  to  the  ap- 
pellees, but  was  a  notice  to  a  co-party.  While  that  ap- 
peal, like  the  one  before  us,  was  attempted  to  be  taken 
after  the  close  of  the  term,  yet  it  did  not  belong  to 
exactly  the  same  class  of  appeals,  in  all  respects.  The 
judgment  in  that  case  was  rendered  on  May  15,  1888, 
the  transcript  filed  on  November  15,  following;  and  no 
notice  was  ever  given  to  the  co-party  to  the  judgment, 
who  did  not  appeal,  as  required  by  section  647,  Burns' 
R.  S.  1894  (635,  R.  S.  1881).  On  March  20, 1891,  nearly 
three  years  after  the  judgment  had  been  rendered,  the 
appellee  filed  a  motion  in  this  court  to  dismiss  the  ap- 
peal. The  appellants  thereupon  procured  the  written 
consent  of  the  nonappealing  co-parties  to  appear  in 
this  court  and  decline  to  join  in  the  appeal,  and  the  ap- 
pellants filed  the  same  in  the  clerk's  office,  and  also 
asked  leave  to  amend  their  assignment  of  errors  so  as 
to  make  such  nonappealing  co-parties  parties  to  the 
appeal  in  this  court.  This  court  there  said:  "The  ap- 
peal cannot  be  maintained  by  filing  in  the  clerk's  office 
of  this  court  a  written  appearance  of  the  judgment  de- 
fendant not  made  a  party  to  the  appeal,  and  his  re- 
fusal to  join  in  the  appeal  after  nearly  three  years 
have  elapsed  from  the  time  of  the  rendition  of  final 
judgment  in  the  circuit  court."  And  the  appeal  was 
dismissed  for  those  reasons. 

That  is  far  from  deciding  that  notice  to  the  appel- 
lee is  essential  to  the  perfecting  of  the  appeal,  nor  is 
that  case  in  conflict  with  those  cited  above,  to  the 
eflfect  that  filing  the  transcript  with  an  assignment  of 
errors  thereon  perfects  the  appeal  without  notice  to 
the  appellees.  The  appeal,  therefore,  in  the  case  be- 
fore us  was  duly  taken.  The  question  remains  whether 
there  has  been  legal  notice  of  the  appeal  served  on  the 
appellees,  and  if  not,  what  efifect  that  has  on  the  ap- 
peal. 
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The  section  quoted  provides  for  two  kinds  of  notice, 
as  already  observed^  either  one  of  which,  at  the  option 
of  the  appellant,  may  be  given.  The  first  is  an  unof- 
ficial notice  ,  and  the  second  kind  is  an  official  notice. 
The  first  is  an  unofficial  notice  because  there  is  no  pro- 
vision that  it  shall  be  issued  by  an  officer  or  served  by 
an  officer,  while  the  second  is  required  to  be  issued  by 
an  officer,  namely,  by  the  clerk  of  this  court,  and  sec- 
tion 7801,  Burns'  R.  S.  1894  (5833,  R.  S.  1881),  requires 
the  sherifiF  of  this  court  or  his  deputy  to  serve  such  no- 
tice. The  appellant  in  this  case  elected  to  rely  alone 
upon  an  official  notice.  He  could  have  written  out  and 
served  the  other  kind  of  notice  himself,  one  on  the 
clerk  of  the  court  and  the  other  on  the  adverse  party 
or  his  attorney.  But  he  relied  on  the  direction,  doubt- 
less, usually  given  by  an  appellant  to  the  clerk  of  this 
court, — ^to  issue  the  proper  notice  of  the  appeal. 

The  process,  as  we  have  seen,  was  issued  for  the  ap- 
pellees or  their  attorneys,  naming  them.  It  was  not 
served  on  the  appellees  named  therein,  but  was  served 
on  the  attorneys  that  had  formerly  acted  in  the  case 
as  appellees'  attorneys.  There  is  no  question  but  that 
the  process  would  have  been  good  if  it  had  been  served 
on  the  appellees  therein  named.  Whether  its  service 
on  the  appellees'  attorneys  was  notice  to  the  appellees 
must  depend  on  the  question  whether  the  clerk  of  this 
court  had  any  legal  authority  to  issue  notice  of  an  ap- 
peal to  the  attorneys  of  the  appellees.  That  question 
is  answered  in  the  negative  by  the  express  language 
of  the  section  we  have  quoted,  which  requires  such 
clerk  to  "issue  a  notice  of  the  appeal  to  the  appellee." 
In  Vogel  v.  Brmcn  Township^  112  Ind.,  at  page  301,  this 
court  said :  "It  is  apparent,  therefore,  that  the  utmost 
that  can  be  granted  the  appellant  is,  that  he  asked 
and  obtained  a  writ  against  the  agent,  and  not  against 
the  principal.  This,  certainly,  will  not  support  a  judg- 
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ment  against  the  principal,  for  the  general  rule — and 
it  is  an  elementary  one — is,  that  the  summons  must 
issue  against  the  principal,  and  not  against  the 
agent"  And  in  Vogel  v.  Brown  School  Totmshipy  112 
Ind.,  at  page  317,  it  was  said:  "This  case  is  sub- 
stantially the  same  as  that  of  Vogel  v.  Brown  Tp.y  antCj 
p.  299,  and  is  governed  by  the  principles  there  de- 
clared. In  this  case,  as  in  that,  the  summons  was  di- 
rected against  the  agent,  and  not  against  the  prin- 
cipal.   *    *    *    As  there  was  no  summons  against  the 

• 

school  township,  there  could  be  no  legal  notice,  and 
without  legal  notice  there  could  be  no  valid  judgment 
*  *  *  Nor  is  the  objection  to  the  form  of  the  writ; 
it  goes  much  deeper;  it  is  that  the  writ  was  not  issued 
against  the  defendant,  but  against  another  person." 

In  the  case  now  before  us  the  writ  was  issued 
against  t}^e  appellees,  the  proper  persons,  and  also 
against  their  agents^  or  their  former  attorneys,  and 
the  service  was  alone  upon  such  agents.  It  follows, 
from  the  principles  announced  in  the  cases  cited  that 
there  was  no  legal  authority  in  the  clerk  to  issue  the 
notice  of  the  appeal  against  the  agents  of  the  appel- 
lees, even  if  they  had  not  been  discharged  long  before 
the  process  was  issued. 

Rome  confusion  has  crept  into  the  practice  of  the 
clerk  of  this  court  in  issuing  process  under  this  sec- 
tion. It  seems  to  have  been  supposed  that  if  the  unof- 
ficial notice  provided  for  in  the  section  might  be 
served  on  the  attorney  of  the  appellee,  that  the  ofiicial 
notice  might  be  likewise  served.  But  according  to 
elementary  principles  declared  above,  process  must  go 
against  the  principal,  and  not  his  agent,  unless  the 
contrary  is  expressly  authorized  by  statute.  We  have 
seen  the  contrary  is  not  expressly,  nor  even  impliedly, 
authorized  by  statute  as  to  the  oflBcial  notice  provided 
for  in  the  section  now  under  consideration.    The  con- 
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trary  is  only  partially  provided  for  therein  as  to  the 
unofficial  notice  authorized.  The  unofficial  notice 
therein  authorized  would  not  be  good,  served  on  the 
appellees'  agent  and  attorney  alone.  It  must  also  be 
served  on  the  clerk  of  the  court  in  which  the  proceed- 
ings were  had.  So  that  in  no  case  can  service  of  notice 
of  an  appeal  to  this  court  on  the  attorney  of  the  appel- 
lee alone  confer  jurisdiction  over  the  appellee,  whether 
it  be  an  official  or  an  unofficial  notice.  The  notice  or 
process  in  this  case  as  to  its  legality  and  validity 
stands  practically  as  if  it  had  been  issued  against  the 
agents  or  attorneys  of  the  appellees,  as  it  was  alone 
served  on  them.  There  being  no  legal  authority  in  the 
clerk  to  issue  notice  of  an  appeal  to  or  against  the 
attorneys  of  an  appellee,  that  part  of  the  writ  in  this 
case  was  void,  and  consequently  its  service  upon  the 
attorneys  named  therein  was  without  authority  of  law 
and  void,  and  was  no  legal  notice  of  the  appeal  to  the 
appellees. 

The  want  of  notice  to  the  appellee  was  held  by  this 
court  not  to  be  ground  for  dismissing  the  appeal,  but 
a  proper  ground  for  setting  aside  the  submission  in 
Johnson  v.  Miller,  43  Ind.  29.  That,  we  think,  is  the 
proper  disposition  to  make'  of  such  a  case,  unless  it 
falls  under  and  is  controlled  by  rule  thirty-six  of  this 
court.  That  rule  provides  that:  "Where  a  cause  ap- 
pealed in  vacation  has  been  on  the  docket  ninety  days 
or  more,  and  there  is  no  appearance  by  the  appellee, 
and  no  steps  have  been  taken  to  bring  him  into  court; 
or  where  a  notice  has  been  issued  and  proves  inef- 
fectual from  any  cause,  and  no  steps  are  taken  for 
more  than  ninety  days  after  the  issuance  of  such  in- 
effectual notice  to  bring  the  appellee  into  court,  the 
clerk  shall  enter  an  order  dismissing  the  appeal." 

Notice  was  issued  in  this  case  because  it  was  is- 
sued against  the  appellees,  the  proper  parties,  though 
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it  also  included  the  attorneys,  who,  as  we  have  seen, 
were  not  the  proper  persons  to  issue  notice  to  T)r 
against,  but  that,  as  we  have  seen,  did  not  vitiate  the 
notice  to  the  proper  parties  if  it  had  been  served  upon 
them.  Therefore,  the  case  does  not  fall  under  the  first 
clause  of  the  rule.  It  does  fall  under  the  second  clause 
because  the  notice  proved  ineffectual,  being  served 
upon  the  wrong  persons. 

The  notice  was  served,  as  we  have  seen.  May  9, 1895, 
and  was  returned  and  filed  in  the  clerk's  office  of  this 
court  on  May  18,  following.  If  the  fact  that  it  was 
served  on  the  former  attorneys  of  the  appellees  in- 
stead of  being  served  on  appellees  makes  the  notice 
ineffectual  within  the  meaning  of  the  rule,  then  the 
appeal  ought  to  be  dismissed.  The  rule  ought  to  have 
a  reasonable  interpretation.  It  was  evidently  in- 
tended to  prevent  an  appellant  from  delaying  the 
speedy  hearing  of  the  appeal,  either  through  his  neg- 
ligence or  design.  The  case  most  likely  in  the  minds 
of  the  framers  of  the  rule  as  liable  to  happen,  was 
where  the  notice  is  returned  by  the  officer  that  the  ap- 
pellee was  not  found  in  his  county.  The  failure  to  take 
other  steps  to  get  notice  of  the  appeal  served  for 
ninety  days  after  such  return,  would  clearly  be  such 
negligence  on  part  of  the  appellant  as  the  rule  was 
intended  to  punish  with  a  dismissal  of  the  appeal.  But 
in  the  case  now  before  us  there  was  a  service  of  a  no- 
tice such  as  the  clerk  of  this  court  has  been  in  the 
habit,  through  misapprehension  of  the  law,  and  our 
rulefe  of  issuing,  and  the  sheriffs  of  the  several  coun- 
ties of  serving,  as  this  was  served  for  years  in  like 
cases.  And  such  process,  coming  as  it  did  from  a 
source  so  near  this  court,  that  the  practice  has  gone 
unquestioned  up  to  the  present  case  by  the  bar  of  the 
State,  under  the  probable  supposition  that  this  court 
had  under  some  rule  or  order  authorized  notice  of  ap- 
peals to  be  issued  and  served  as  this  one  was. 
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To  hold  that  the  failure  to  take  out  other  process 
within  ninety  days  after  the  return  of  the  notice 
served  on  appellees'  attorneys,  the  cause  having  been 
submitted  on  that  service,  would  be  to  hold  that  an 
appeal  ought  to  be  dismissed  for  unintentional  and  ex- 
cusable negligence  of  the  appellant  under  that  rule. 

In  two  appeals  this  court  relieved  appellants 
against  their  excusable  mistakes  in  complying  with 
certain  statutory  provisions  in  taking  their  appeals. 
Htttts  V.  Martin,  131  Ind.  1;  Bank  of  Westfield  v.  Inmany 
133  Ind,  287.  Under  the  circumstances  the  appellant's 
failure  to  take  out  other  process  after  his  appeal  was 
submitted  is  not  sufficient  cause  under  the  rule  to  war- 
rant the  dismissal  of  the  appeal,  especially  as  the  ap- 
pellees have  not  asked  the  dismissal  of  the  appeal  on 
that  ground. 

The  conclusion  reached  renders  the  other  grounds 
urged  for  the  dismissal  of  the  appeal  wholly  unim- 
portant, and  we  do  not  consider  them.  The  motion 
to  dismiss  the  appeal  for  want  of  notice  thereof  served 
on  the  appellees  is  overruled,  and  the  submission  of 
the  appeal  is  set  aside,  at  the  costs  of  appellant,  with 
directions  to  the  clerk  to  issue  new  notice  to  the  ap- 
pellees in  accordance  with  this  opinion,  unless  other- 
wise ordered  by  the  appellant  or  his  attorneys.  And 
the  cause  i^  retained  on  the  docket  of  this  court  for 
further  action  therein. 

On  Petition  to  Modify  Opinion. 

McCabb,  J. — The  petition  asks  us  to  modify  our 
former  opinion  and  judgment  so  that  the  appeal  shall 
be  dismissed  for  a  failure  of  appellant  to  comply  with 
rule  thirty-six  of  this  court.  It  seems  to  be  supposed 
that  we  would  have  done  so  at  first  if  such  relief  had 
been  asked  by  the  appellees. 

Appellees'  counsel  vigorously  complain  that  the  de- 
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cision  presents  the  anomalous  aspect  of  holding  that 
an  appellant  is  entitled  to  relief  on  the  ground  of  ex- 
cusable neglect  where  he  causes  process  to  issue  to  and 
be  served  on  agents  whose  authority  has  expired  five 
years  previously  to  the  knowledge  of  the  appellant. 
Counsel  says:  "How  preposterous  it  would  be  for  one 
to  direct  process  to  a  person  whom  he  knew  had  been 
out  of  life  five  years,  and  then  when  his  action  was 
challenged  to  urge  that  his  neglect  was  excusable. 
Such  is  the  exact  force  of  this  decision.  It  will  lead 
to  more  confusion  in  the  nisi  priu8  courts  than  has  ever 
followed  from  any  decision  defining  excusable  neg- 
lect." Just  what  the  nisi  prius  courts  will  ever  have 
to  do  with  a  question  of  practice  in  this  court  under 
one  of  its  written  rules  touching  the  dismissal  of  ap- 
peals in  this  court  for  negligence,  is  something  the 
learned  counsel  has  not  deigned  to  enlighten  us  upon. 

Since  counsel  is  so  emphatic  in  opposition  to  ex- 
cusing the  neglect  of  the  other  side  to  comply  with 
the  strict  letter  of  one  of  our  rules,  it  might  be  well  for 
him  to  inquire  whether  he  has  not,  by  his  own  neglect, 
waived  the  point  he  is  now  urging.  He  entered  a 
special  appearance  in  this  court  for  the  appellees  for 
the  sole  purpose,  as  stated  in  the  motion  to  move  to 
dismiss  the  appeal  for  want  of  jurisdiction,  in  that  ap- 
pellees had  not  been  served  with  notice. 

The  only  reason  urged  in  argument  in  support  of 
the  motion  was  that  the  appeal  was  not  perfected  or 
taken  without  the  service  of  such  a  notice,  and  as  the 
time  limited  for  taking  an  appeal  had  expired,  the  at- 
tempted appeal  should  be  dismissed. 

Having  decided  that  the  appeal  is,  and  was  per- 
fected by  filing  the  transcript  with  a  proper  assign-' 
ment  of  error  indorsed  thereon,  we  went  beyond  the 
brief  and  argument  of  counsel  and  inquired  what  ef- 
fect rule  thirtv-six  of  this  court  had  upon  the  question. 
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Counsel,  abandoning  his  former  position,  comes  now 
and  asks  this  court,  under  the  guise  of  a  motion  to 
modify  its  former  judgment,  to  dismiss  the  appeal  for 
failure  of  appellants  to  comply  with  rule  thirty-six  of 
this  court.  Xo  such  reason  for  dismissing  the  appeal 
was  hinted  at,  or  suggested,  in  the  argument,  though 
appellees'  learned  counsel  filed  two  able  briefs  in  sup- 
port of  the  motion  to  dismiss.  And  yet  counsel  gravely 
tell  us  that  "this*  result  of  the  court's  ruling  cannot  be 
regarded  otherwise  than  astounding,"  because  we  pre- 
sume that  the  motion  to  dismiss  was  not  sustained 
on  grounds  never  mentioned  and  presumably  never 
thought  of  by  the  learned  counsel  before  the  decision 
was  made. 

What  we  meant  in  the  original  opinion  was,  that 
while  the  case  falls  within  the  strict  letter  of  the  last 
clause  of  rule  thirty-six  of  this  court,  yet  it  did  not  fall 
within  the  spirit  of  the  rule.  We  did  not  intimate,  nor 
intend  to  intimate,  that  a  failure  to  comply  with  the 
regulations  provided  by  statute  or  the  rules  of  this 
court  in  taking  and  perfecting  appeals  here  could  be 
excused  on  the  ground  that  the  party  or  his  attorney 
did  not  or  could  not  understand  the  law  or  the  rule  of 
the  court.  But  we  meant  simply  that  the  practice  of 
the  clerk  of  this  court  of  many  years'  standing,  and 
seemingly  sanctioned  by  this  court,  of  issuing  process 
against  the  attorneys  of  appellees  had  afforded  just 
grounds  for  misleading  the  attorneys  of  the  State  into 
the  erroneous  supposition  that  this  court  was  of  opin- 
ion that  such  practice  was  authorized  by  the  statute. 
And,  hence,  to  apply  the  rule  to  appeals  heretofore 
taken  to  the  extent  of  dismissing  the  appeal  for  want 
of  compliance  with  the  rule  would  be  to  punish  a 
party  by  a  dismissal  of  his  appeal  without  cause,  or  for 
his  negligence  seemingly  superinduced  by  this  court. 
A  failure  to  comply  with  the  rule  in  appeals  here- 
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after  in  this  respect,  and  a  failure  to  take  action  in 
appeals  heretofore  taken  within  ninety  days  after  the 
announcement  of  this  decision,  may  subject  such  ap- 
peals to  dismissal  under  the  rule. 

Counsel  interested  in  another  appeal  where  the  ap- 
pellee is  a  nonresident,  have  supposed  our  former  opin- 
ion held  that  service  on  an  attorney  of  record  is  worth- 
less. That  is  not  the  holding.  The  holding  was,  that 
service  of  notice  on  an  attorney  alone  would  not  be 
good,  even  if  it  was  that  kind  of  notice  authorized  to 
be  served  on  the  attorney  of  the  adverse  party,  be- 
cause the  provision  authorizing  such  notice  requires 
notice  also  to  be  served  on  the  clerk.  But  counsel  in 
the  other  case  call  our  attention  to  the  section  provid- 
ing for  publication  notice,  where,  as  in  their  case,  the 
appellee  is  a  nonresident  of  the  State.  It  reads  as  fol- 
lows: "Whenever  it  shall  appear  to  the  supreme 
court,  by  satisfactory  proof,  that  the  appellee  in  a 
cause  appealed  after  the  close  of  the  term,  is  not  a  resi* 
dent  of  this  state,  and  that  a  notice  of  the  appeal  can- 
not be  served  upon  the  attorney  of  record  in  the  court 
below,  the  court  may  order  that  notice  of  the  pendency 
of  the  appeal  be  given  in  sokne  newspaper  printed  and 
published  in  this  State,  for  three  weeks  successively; 
after  which  the  court  shall  proceed  in  all  respects  as  if 
the  defendant  had  been  served  with  process."  Section 
663,  Burns'  R.  S.  1894  (651,  R.  S.  1881). 

The  meaning  of  this  section  is,  that  if  the  notice  pro- 
vided for  in  the  section  referred  to  in  the  former  opin- 
ion cannot  be  given  by  reason  of  the  nonresidence  of 
the  appellee,  and  that  no  service  of  the  unofKcial  kind 
of  notice  can  be  got  upon  his  attorney  of  record,  notice 
may  be  given  by  publication.  The  two  sections  must 
be  construed  together.  If  the  appellee  is  a  nonresi- 
dent of  the  State  and  service  of  notice  cannot  be  got 
on  his  attorney  of  record,  then  neither  kind  of  notice 
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of  the  appeal,  as  provided  in  section  652,  Bums'  R.  S. 
1894  (640,  R.  S.  1881),  can  be  given.  Because  the  ap- 
pellee is  out  of  the  State  and  a  summons  cannot  be 
served  on  him.  The  other  kind,  the  unofficial  notice, 
cannot  be  given  because,  as  we  before  held,  to  make  it 
complete,  it  must  be  served  both  upon  the  clerk  of  the 
trial  court  and  the  attorney  of  the  adverse  party.  The 
meaning  of  the  section  just  quoted  is,  that  it  must  be 
shown  that  neither  kind  of  notice  provided  for  in  the 
former  section  can  be  given  before  publication  notice 
can  be  ordered. 

When  the  appellee  is  shown  to  be  a  nonresident  of 
the  State,  and  that  service  of  notice  cannot  be  got  on 
his  attorney  of  record,  then  it  is  shown  that  neither 
kind  of  notice  provided  for  in  the  former  section  can 
be  given,  even  though  notice  may  be  served  on  the 
clerk;  and  then,  and  not  till  then,  is  the  appellant  en- 
titled to  an  order  for  publication  notice. 

The  petition  is  overruled. 
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1(0   OM 

[Filed  March  18, 1807.    Rehearing  denied  Deo.  9, 1897.] 

"ilovTOAQis, —Foreclosure, — Sales. — Priority, — A  mortgage  of  an  un- 
divided one- half  of  certain  real  estate  was  foreclosed  without  mak- 
ing a  senior  mortgagee  a  party.  The  senior  mortgage,  covering  aU 
of  the  real  estate,  was  foreclosed  and  the  holders  of  the  junior  mort- 
gage made  defendants,  and  in  the  decree  their  mortgage  was  de- 
clared junior.  Proceedings  were  afterward  instituted  hy  the  mort- 
gagors and  said  junior  mortgagees  to  review  the  proceedings  in 
foreclosure  of  the  senior  mortgage  on  the  ground  of  an  alteration 
of  the  note  secured  by  such  senior  mortgage;  the  mortgagors  failed 
in  said  proceeding,  but  the  holders  of  the  junior  mortgage  suc- 
ceeded and  obtained  a  judgment  declaring  the  said  foreclosure 
decree  invalid  and  ordering  the  decree  opened  for  further  proceed- 
ings. The  senior  mortgagee  bought  in  all  of  the  land  under  his 
decree,  and  the  junior  mortgagees  bought  the  undivided  one-half 
of  the  land  under  their  decree.    The  junior  mortgagees  afterward 
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bought  the  whole  traot  of  land  at  tax  sales  and  judgment  sales 
upon  judgments  in  favor  of  persons  who  were  defendants  to  and 
who  were  precluded  by  the  decree  in  favor  of  the  senior  mortgagee, 
and  went  into  possession  of  the  entire  tract  of  land.  The  wife  of 
mortgagor  bought  the  entire  tract  of  land  of  the  junior  mortagees, 
receiving  a  quitclaim  deed  and  assignments  of  the  certificates  of 
purchase  from  the  tax  and  judgment  sales  held  by  them.  Held, 
that  the  senior  mortgagee  had  no  right  or  interest  in  the  undivided 
one-half  of  the  real  estate  covered  by  the  junior  mortgage  by  reason 
of  the  fact  that  he  was  not  made  a  party  to  the  foreclosure  thereof; 
that  the  tax  and  judgment  sales  being  invalid,  mortgagor's  wife  had 
no  interest  or  rights  in  the  land  other  than  that  obtained  by  purchase 
from  the  jimior  mortgagees,  and  that  she  could  not  by  reason  of 
such  purchase  deny  the  validity  of  the  lien  of  the  senior  mortgage 
as  to  the  other  half  of  the  land.  pp.  108-115, 
Parties. — Review. — ^Where  proceedings  were  instituted  by  mort- 
gagors and  junior  mortgagees  to  review  a  foreclosure  proceeding 
by  a  senior  mortgagee,  and  during  the  pendency  thereof  a  sherifTs 
deed  is  made  to  the  senior  mortgagee  and  his  wife,  the  proceeding 
is  properly  continued  in  the  name  of  the  original  parties,  p.  115. 

From  the  Marion  Superior  Court.  Reversed. 

S.  M.  Shepard,  J.  E.  McCullough,  H,  N.  Spcutriy  F. 
Knefier  and  J.  F.  Berryhilly  for  appellant 

W.  V,  RookeVy  L.  C.  Walker  and  W.  D.  Bynum, 
for  appellees. 

Hackney,  J. — This  case  is  stated  in  a  special  find- 
ing of  facts,  with  conclusions  of  law,  rendered  by  the 
trial  court  and  with  exceptions  reserved  by  the  appel- 
lant. The  facts  found  were,  that  in  August,  1871, 
Jacob  T.  Wright  and  Carlin  Hamlin  executed  to  the 
firm  of  Dunn  &  Love  a  note  for  $4,000.00,  representing 
a  part  of  the  consideration  for  certain  real  estate  sold 
by  said  firm  to  them,  and  as  securing  the  same  exe- 
cuted a  mortgage  of  said  real  estate.  In  February, 
1874,  Dunn  &  Love  transferred,  by  indorsement,  said 
note  to  Tate.  In  Januarv,  1877,  Hamlin  executed  to 
one  Hager  a  mortgage  for  ?1, 500.00  on  the  undivided 
one-half  of  said  lands,  and  Fletcher  &  Churchman 
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thereafter  became  the  owners  of  said  mortgage,  which, 
in  September,  1877,  they  had  foreclosed,  Tate  not  be- 
ing a  party  to  such  foreclosure.  On  the  29th  day  of 
May,  1878,  Tate  obtained  a  decree  of  foreclosure  of 
said  mortgage  first  mentioned,  Fletcher  &  Churchman 
being  defendants,  and  their  mortgage  being  adjudged 
junior.  In  June,  1878,  Wright  and  Hamlin,  by  com- 
plaint, sought  a  review  of  Tate's  decree,  and  in  July, 
1878,  Fletcher  &  Churchman,  by  cross-complaint, 
sought  review  of  said  decree,  the  ground  for  review  in 
each  instance  being  the  unauthorized  alteration  of 
said  f4,000.00  note,  by  striking  out  the  condition  in 
the  attorney's  fee  clause,  "if  suit  be  instituted"  on  the 
note.  On  demurrers  the  complaint  of  Hamlin  and 
Wright  was  held  insu£Eicient,  and  the  holding  was  un- 
api>ealed  from,  and  the  cross-complaint  of  Fletcher 
&  Churchman  was  held  sufl&cient,  and  that  holding 
was  affirmed  upon  appeal  to  this  court.  On  the  trial 
of  the  proceeding  for  review  Fletcher  &  Churchman 
recovered  against  Tate  and  other  defendants,  and  Tate 
recovered  against  Wright  and  Hamlin,  the  decree 
therein  in  favor  of  Fletcher  and  Churchman,  declaring 
Tate's  decree  of  May  29, 1878,  to  be  invalid,  and  order- 
ing the  cause  reopened  for  further  proceedings.  On 
the  29th  day  of  June,  1878,  Tate  bought  in  on  his  de- 
cree all  of  said  lands,  and  on  the  27th  day  of  July, 
1878,  Fletcher  &  Churchman  bought  in  said  undivided 
half  of  the  lands  on  their  decree  of  September  22, 1877. 
In  June,  1884,  Tafe  and  his  wife,  Helen  J.  Tate,  upon 
assignment  of  Tate's  certificate  of  purchase,  received 
a  sheriff's  deed  for  all  of  said  lands.  In  February, 
1876,  all  of  said  lands  were  sold  to  one  Toohey  for  the 
delinquent  taxes  of  1874  and  1875  in  the  sum  of 
f222.55,  and  thereafter,  prior  to  April  21,  1879, 
Toohey's  certificate  having  been  assigned  to  Fletcher 
&  Churchman,  he  and  they  paid  taxes  on  the  lands  in 
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the  sum  of  $423.05,  and  on  the  last  named  date  they 
received  an  auditor's  deed  for  said  lands  under  said 
tax  sale.  Thereupon  Fletcher  &  Churchman  went  into 
the  possession  of  said  entire  lands,  the  rental  value 
whereof  has  been  $500.00  per  annum,  and,  in  Feb- 
ruary, 1881,  said  lands  were  sold  to  them  for  f  161.64 
for  taxes  delinquent  in  the  years  1879  and  1880.  Be- 
tween the  date  of  Tate's  decree  of  foreclosure  and  the 
19th  day  of  February,  1881,  Churchman  purchased  at 
sheriff's  sales,  at  various  times,  each  of  the  undivided 
halves  of  said  lands  upon  judgments  in  favor  of  per- 
sons who  were  defendants  to  and  were  precluded  by 
the  decree  in  favor  of  Tate  of  May  29,  1878.  On  Feb- 
ruary 19, 1881,  Catherine  E.  Hamlin  bought  the  entire 
lands  from  Churchman,  receiving  a  quitclaim  deed 
and  assignments  of  certificates  of  purchase  under  said 
decree  in  favor  of  Fletcher  &  Churchman,  said  several 
judgments,  and  the  last  mentioned  tax  sale,  and  she 
was  then  put  in  possession  of  lands.  The  agreed  pur- 
chase price,  16,000.00,  was  secured  by  mortgage, 
^3,500.00  of  which  has  been  paid.  Mrs.  Hamlin  re- 
ceived deeds  upon  said  several  certificates,  and  now 
holds  said  lands.  The  principal  and  interest  on  Tate's 
note  was  |10,444.44  when  the  finding  was  made.  His 
note  had  been  "purposely  altered  by  its  then  holder 
by  crossing  out  and  erasing  therefrom  the  words  if 
suit  be  instituted,  in  the  clause  relating  to  attorney's 
fees,"  without  the  knowledge  of  the  makers  or  of 
Fletcher  &  Churchman.  There  was  no  evidence  that 
Hamlin  and  Wright  had  no  personal  property  at  and 
before  the  time  of  said  tax  sales  out  of  which  the  taxes 
could  have  been  made,  nor  was  there  evidence  of  a  de- 
mand upon  them  for  such  property. 

This  finding  was  made  upon  the  original  complaint 
by  Tate,  to  foreclose  his  mortgage,  with  a  supple- 
mental complaint  in  two  paragraphs  setting  up  the. 
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facts  following  his  foreclostire  decree,  alleging  a  con- 
spiracy between  Fletcher  &  Churchman  and  Hamlin 
to  make  the  several  assignments,  purchases,  convey- 
ances, etc.,  as  found,  to  cheat  and  defraud  Tate,  and 
alleging  that  the  Hager  mortgage  had  been  fully  paid 
to  Fletcher  &  Churchman,  praying  an  accounting  for 
rents,  the  cancellation  of  the  Hager  mortgage,  and  of 
the  $6,000.00  mortgage  by  Mrs.  Hamlin,  and  for  pos- 
session of  the  lands,  and  to  quiet  the  title.  Issues 
joined  included  the  question  of  the  alteration  of  said 
note  of  Tate  for  $4,000.00.  The  case  was  tried  upon 
the  theory  that  the  proceedings  were  in  the  original 
cause  upon  review. 

The  court  found  as  conclusions  of  law  upon  said 
facts,  as  follows:  (1)  The  alteration  of  the  note  was 
material;  (2)  the  tax  sales  passed  no  title,  but  (3)  they 
created  a  lien,  now  held  by  Mrs.  Hamlin,  for  the  pur- 
chase money  and  subsequent  payments  of  taxes;  (4) 
that  no  title  was  acquired  upon  the  execution  sales 
by  Churchman,  nor  by  Mrs.  Hamlin,  under  those  judg- 
ments whose  creditors  were  defendants  in  Tate's  fore- 
closure of  May  29,  1878,  and  Churchman  and  Mrs. 
Hamlin  acquired  no  rights  thereunder  as  against 
Tate;  (5)  that  Mrs.  Hamlin  acquired,  under  the  fore- 
closure of  the  Hager  mortgage,  a  valid  title  to  an  un- 
divided one-half  of  the  real  estate;  (6)  Fletcher  & 
Churchman  have, a  valid  lien  for  the  balance  of  Mrs. 
Hamlin's  mortgage  to  them  upon  all  of  the  real  estate, 
and  (7)  Tate  is  entitled  to  no  relief  against  Fletcher 
&  Churchman  or  Mrs.  Hamlin. 

Over  motions  by  the  appellant  for  a  new  trial  and 
for  a  venire  de  novoy  the  trial  court  rendered  judgment 
in  accordance  with  the  conclusions  of  law  stated.  The 
overruling  of  said  motions  and  exceptions  to  the  first, 
third,  fifth,  sixth,  and  seventh  conclusions  of  law  sev- 
erally present  the  only  questions  discussed  in  this 
court. 
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No  question  is  presented  by  the  motion  for  a  new 
trial  which  does  not  depend  upon  the  evidence,  and 
appellees  insist  that  the  evidence  is  not  in  the  record, 
for  the  reason,  among  others,  that  it  is  not  disclosed 
that  the  longhand  manuscript  of  the  evidence  was  filed 
in  the  clerk's  office  before  it  was  embodied  in  and  filed 
as  a  part  of  the  bill  of  exceptions.  The  only  evidence 
of  the  filing  of  said  manuscript  is  an  entry  that  the 
appellant  filed  ^^his  bill  of  exceptions  embodying  the 
stenographer's  official  report  of  the  evidence,"  etc.,  on 
the  4th  day  of  March,  1891,  and  a  special  certificate 
of  the  clerk  that  the  longhand  manuscript  contained 
in  the  bill  was  filed  in  his  office  on  the  4th  day  of 
March,  1891.  This  is  not  sufficient,  as  has  many  times 
been  held.  DeHart  v.  Board,  etc.,  143  Ind.  363;  City  of 
Decatur  v.  Grand  Rapids^  etc.,  R.  R.  Co.y  146  Ind.  577; 
Hainrick  v.  Loring,  147  Ind.  229;  Pruitt  v.  Farber^  147 
Ind.  1;  Carlson  v.  StatCy  145  Ind.  650.  The  appellant 
was  required  to  show  a  filing  in  the  clerk's  office  be- 
fore its  filing  as  a  part  of  the  bill  of  exceptions,  and 
from  the  record  this  duty  is  not  discharged,  but,  from 
all  that  appears,  the  filing  as  a  part  of  the  bill  may 
have  been  the  only  filing.  No  question,  therefore,  is 
presented  by  the  motion  for  a  new  trial. 

The  case  of  the  appellant  presents  no  plausible 
claim  to  an  ownership  of  or  lien  upon  the  undivided 
one-half  of  the  lands  covered  by  the  Hager  mortgage. 
The  foreclosure,  sale,  and  conveyance  under  that  mort- 
gage made  a  complete  title  in  that  proportion  of  the 
land,  subject  only  to  the  claim  of  priority  by  Tate  for 
his  mortgage  of  the  whole.  The  alteration  of  the  Tate 
note,  by  the  decision  in  Tate  v.  Fletcher,  77  Ind.  102, 
and  by  the  decision  in  this  case,  the  correctness  of 
which  is  not  denied,  was  an  act  defeating  the  lien  of 
Tate's  mortgage  as  against  Fletcher  &  Churchman. 
Although  Tate  was  not  a  party  to  the  foreclosure  of 
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the  Hager  mortgage,  he  is  precluded  by  the  holding 
that,  as  against  it,  his  mortgage  is  no  lien.  We  ob- 
serve, therefore,  no  force  in  the  claim  of  Tate  in  this 
case  that  he  had  the  right  to  have  found  facts  estab- 
lishing the  basis  upon  which  he  might  redeem  from 
the  sale  on  the  Hager  mortgage,  and  there  is  certainly 
no  strength  in  the  claim  that  Tate  was  entitled  to  any 
interest  in  the  undivided  half  of  the  land  so  covered 
by  the  Hager  mortgage.  The  proposition  that  he  held 
the  title  of  Hamlin  and  Wright  under  his  mortgage, 
they  having  been  precluded  by  his  foreclosure  and  the 
demurrer  to  their  complaint  for  review,  does  not  give 
force  to  the  claim  that  Tate  could  still  maintain  an  in- 
terest in  the  proportion  of  the  lands  covered  by  the 
Hager  mortgage,  for  the  foreclosure  of  the  Hager 
mortgage  and  the  sale  thereunder,  with  the  decision 
that  Tate's  mortgage  was  invalid  as*  to  that  mortgage, 
swept  away  all  possible  claim  of  Tate  to  that  interest, 
and  included  all  right  therein  of  Hamlin  and  Wright. 
As  to  the  remaining  undivided  one-half  of  the  lands, 
any  title  of  the  appellee,  Catherine  E.  Hamlin,  must 
depend  upon  the  tax  deeds  and  the  purchases  under 
the  judgments  of  those  who  were  defendants  to  the 
suit  of  Tate  to  foreclose  his  mortgage.  The  right  to 
review  the  decree  in  foreclosure  was  only  sought  on 
behalf  of  Fletcher  &  Churchman  and  Wright  and 
Hamlin  and  their  wives.  That  right,  as  we  have  seen, 
was  denied  to  Wright  and  Hamlin  and  their  wives 
upon  the  demurrer  to  the  complaint  in  review,  and 
that  denial  precluded  them  from  the  assertion  of  title 
as  against  the  foreclosure*  \Vright  v.  Churchman,  135 
Ind.  683.  The  trial  court,  in  its  fourth  conclusion  of 
law,  recognized  the  rule  that  all  parties,  except  those 
in  whose  favor  review  was  granted,  were  bound  by  the 
decree  of  foreclosure.     By  that  conclusion  the  trial 
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court  held  those  to  be  precluded  whose  judgments 
were  the  basis  of  the  sales  made  to  Churchman.  It 
remains,  therefore,  to  determine  the  effect  of  the  tax 
deeds.  The  trial  court  has  decided  that  the  deeds"  were 
not  effective  to  convey  title  (second  conclusion),  but 
that  the  appellee,  Catherine  E.  Hamlin,  is  entitled  to 
a  lien  upon  the  lands  (third  conclusion).  The  appellee, 
in  the  brief  of  one  of  her  counsel,  concedes  that  the 
tax  deeds  carried  no  title  and  only  secured  a  lien. 
There  would  seem,  therefore,  to  be  no  plausible  sup- 
port:'to  a  claim  of  title  in  one  undivided  half  of  the 
lands,  as  against  Tate,  upon  the  tax  deeds.  Indeed,  it 
would  not  appear  doubtful  that  the  tax  lien,  if  any, 
would  not  stand  for  the  whole  sum  against  either  un- 
divided interest,  but  would  obtain  as  against  the 
whole. 

We  conclude  that  in  no  element  of  the  case  has  Mrs. 
Hamlin  support  for  a  claim  of  title  to  the  whole  lands, 
or  to  more  than  an  undivided  one-half,  that  interest 
covered  by  the  Hager  mortgage.  But  it  is  urged  in 
her  behalf  that,  since  she  has  an  undivided  interest 
in  the  whole,  she  may  successfully  deny  the  validity  of 
Tate^s  mortgage,  and  that  the  court  will  not  aid  him 
in  enforcing  a  forged  instrument.  That  Tate  acquired 
the  title  of  Wright  and  Hamlin  in  the  undivided  one- 
half  of  the  lands  not  covered  by  the  Hager  mortgage, 
by  and  through  his  foreclosure;  that  as  to  that  interest 
Mrs.  Hamlin  was  precluded  by  the  foreclosure  and  the 
denial  of  a  review;  that  any  interest  she  may  now  as- 
sert therein  must  depend  upon  the  tax  lien,^  seem  to 
be  propositions  about  which  there  is  no  room  for 
serious  question.  Upon  the  Hager  mortgage  and  the 
deed  thereunder  Fletcher  &  Churchman  could  have 
claimed,  in  their  cross-complaint  for  review,  no  more 
than  the  interest  in  the  lands  covered  by  that  mort- 
gage, and  as  to  that  source  of  title  Mrs.  Hamlin  can' 
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claim  no  more.  Tate  has  title  secured  by  legal  meth- 
ods; Mrs.  Hamlin  has  no  title,  and  claims  to  hold 
against  Tate  because  the  original  owners,  proceeding 
in  time,  might  have  defeated  his  title  so  secured.  As 
to  the  interest  not  included  in  the  Hager  mortgage, 
Tate  holds  the  title  of  Wright  and  Hamlin.  As  to  that 
interest,  Mrs.  Hamlin  cannot  establish  color  of  title 
through  the  Hager  mortgage  and  the  tax  deeds,  as 
correctly  found  by  the  trial  court,  gave  only  a  lien,  and 
not  a  title. 

The  issues  tendered  by  the  supplemental  complaint 
were  in  the  nature  of  an  action  to  quiet  title,  and  their 
suflBciency  in  that  respect' is  not  in  question  in  this 
court.  Asa  continuation  of  the  proceedings  in  review, 
and  counsel  nowhere  question  that  this  proceeding 
was  properly  in  continuation  of  the  original  suit  on 
review,  it  was  proper  that  the  proceedings  continue 
in  the  name  of  Tate,  notwithstanding  the  sheriff's  deed 
to  Tate  and  wife.  Section  272,  Burns'  R.  S.  1894;  Ros- 
zell  V.  Roszellj  106  Ind.  77;  Steeple  v.  Downing,  60  Ind. 
478;  Harvey  Y.  Myer,  9  Ind.  391. 

The  findings  of  fact  do  not  include  all  of  the  lands 
described  in  Tate's  complaint  and  mortgage,  and  there 
is  no  finding  as  to  the  amount  owing  to  Mrs.  Hamlin 
on  account  of  taxes.  The  issues  doubtfully,  if  at  all, 
present  any  question,  either  as  to  the  extent  or  the  en- 
forcement of  a  tax  lien,  or  as  to  a  set-ofiF  of  rents 
against  taxes,  and  we  do  not  consider  such  questions. 

The  conclusions  of  the  lower  court  in  denying  to 
Tate  all  interest  in  the  lands,  and  in  extending  a  lien 
upon  the  whole  lands  in  favor  of  Fletcher  &  Church- 
man for  the  balance  of  their  mortgage  from  Mrs.  Ham- 
lin were  erroneous. 

The  judgment  is  reversed,  and  a  new  trial  is  di- 
rected, that  the  rights  of  the  parties  may  be  presented 
more  distinctly  by  the  issues. 
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140   nel  assessed  with  benefits  for  a  public  ditch,  under  color  of  law,  had 

^^^^   ^  notice  of  the  petitions  and  assessments,  and  of  the  various  steps  as 

required  by  law  for  the  construction  of  public  ditches  and  made  no 
objection  or  complaint  against  such  proceeding,  and  during  the 
progress  thereof  joined  in  a  petition  to  the  board  of  commissioners 
asking  for  an  extension  of  time  for  the  payment  of  the  first  install- 
ment of  the  assessments,  which  was  granted,  he  cannot,  after  the 
completion  of  the  ditch  and  after  his  receipt  of  benefits  therefrom, 
deny  the  authority  under  which  such  improvements  and  assess- 
ments were  made. 

From  the  Pulaski  Circuit  Court  Reversed. 

Oamriy  Coffin  &  Davis ^  Nelson  &  MyerSy  McCon- 
nell  &  JenktnSy  Chithrie  &  Bushnell  and  Borders  & 
BorderSj  for  appellants. 

Elliott  d:  Elliotty  Kistler  &  Kistler  and  M.  Winfieldy 
for  appellee. 

Hackney,  J. — This  was  a  suit  by  the  appellee,  Plot- 
ner, against  the  appellants,  the  board  of  commission- 
ers, the  auditor,  and  the  treasurer  of  Cass  county,  and 
the  board  of  commissioners  of  White  county. 

In  his  complaint  the  appellee  alleged  his  ownei-ship 
of  certain  described  lands  in  Cass  county;  that  the 
appellants  "unlawfully  claim  title  to,  interest  in,  and 
lien  on  said  real  estate,  adverse  to  plaintiff's  rights, 
by  reason  of  said  defendants  attempting  to  create  a 
lien  thereon  by  assessing  and  charging  said  real  estate 
with  certain  supposed  benefits  in  the  establifi(hing  and 
constructing  of  what  is  known  as  the  ^Oliver  Hendee 
Ditch'  in  Cass  county,  State  of  Indiana,  which  claim 
and  charge  against  said  real  estate  is  without  right, 
and  unlawful,  and  casts  a  cloud  upon  plaintiff's  title/' 
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The  prayer  was  that  appellee's  title  be  quieted  against 
the  claim  of  appellants, and  that  said  claim  be  declared 
null  and  void. 

The  issue  was  formed  by  an  answer  in  general  de* 
nial,  and,  upon  change  of  the  venue  from  the  Cass 
Circuit  Court  to  the  Pulaski  Circuit  Court,  a  trial  re- 
sulted in  a  special  finding  with  a  conclusion  of  law 
in  favor  of  the  appellee,  to  the  effect  that  the  assess- 
ment against  his  lands  for  the  construction  of  said 
"Oliver  Hendee  Ditch"  was  void,  and  that  appellee's 
title  should  be  quieted. 

The  ditch  in  question  was  constructed  under  and 
pursuant  to  the  act  of  March  7,  1891  (Acts  1891,  p. 
455,  section  5690  et  seq.,  Burns'  R.  S.  1894),  was  of  more 
than  five  miles  in  length  and  extended  into  the  coun- 
ties of  Cass  and  White. 

The  theory  of  the  appellee,  and  that  which  it  is  con- 
ceded was  followed  by  the  trial  court,  is  that  section 
15  of  said  act,  section  5704,  Burns'  R.  S.  1894,  was  and 
is  invalid  and  ineffectual  to  create  a  joint  tribunal, 
consisting  of  the  boards  of  commissioners  of  two  or 
more  counties  for  the  establishment  and  construction 
of  drains  over  five  miles  in  length,  extending  into  two 
or  more  counties.  The  objection  urged  against  the 
section  is  that  no  provision  is  made  for  a  time  of  hold^ 
ing  joint  sessions,  a  place  for  holding  such  sessions,  and 
a  mode  of  organization,  for  any  tribunal  consisting  of 
several  boards. 

The  facts  specially  found  recite,  in  detail,  all  of  the 
meetings,  proceedings,  and  orders  of  the  boards  of  said 
two  counties,  from  the  original  petitions  to  the  re- 
spective boards  down  to  and  including  the  placing  of 
the  assessments  of  benefits  upon  the  tdx  duplicates 
for  collection.  The  facts  disclose  that  the  appellee 
had  notice  of  the  petitions,  notice  of  the  assessments, 
and  of  the  various  steps,  as  required  by  said  act,  rel- 
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ative  to  ditches  in  a  single  county,  and  knowledge  of 
the  issuance,  by  said  counties,  of  bonds  for  large  sums; 
that  he  lived  upon  his  said  lands  and  saw  and  knew  of 
the  construction  of  the  ditch  thereupon,  as  the  same 
progressed;  that  he  made  no  objection  to  or  com- 
plaint against  the  proceeding,  or  the  construction  of 
the  ditch  as  it  affected  his  lands;  that  during  the 
progress  of  the  work  he  joined  in  a  petition  to  the 
board  of  commissioners  of  Cass  county,  asking  an  ex- 
tension of  the  time  for  the  payment  of  the  first  install- 
ment of  the  assessments,  and,  pursuant  to  said  peti- 
tion, a  delay  of  one  year  in  the  enforcement  of  the  as- 
sessments was  allowed  by  the  treasurer  of  said  county. 

It  appears,  also,  from  the  report  of  the  viewers  re- 
cited in  the  finding,  that  his  lands  were  benefited  by 
said  ditch  in  the  sum  of  one  hundred  and  twenty  dol- 
lars, the  sum  assessed  against  said  lands;  that  the  im- 
provement was  completed  and  accepted  from  the  con- 
tractors who  constructed  the  same,  and  the  assessment 
was  placed  upon  the  tax  duplicate  of  Cass  county  for 
collection. 

Looking  to  the  complaint,  as  the  standpoint  from 
which  to  view  the  special  findings,  it  may  be  remarked 
that  its  character  is  not  free  from  doubt.  As  an  action 
to  quiet  title,  it  would  seem  to  present  an  unusual,  if 
not  unauthorized,  demand  in  that  its  purpose  was  to 
obtain  relief  from  an  assessment,  not  involving  an  ad- 
verse claim  of  title,  one  in  which  the  defendants  were 
mere  ministerial  officers,  without  capacity,  as  such,  to 
assert  or  maintain  a  claim  of  title,  or,  indeed,  to  main- 
tain a  cloud  upon  titles  to  land,  which  land  merely 
stands  charged,  under  the  forms  of  law,  with  assess- 
ments for  public  improvements.  "Where  the  purpose 
of  the  action  is  merely  to  enforce  or  cancel  a  lien,  in- 
cumbrance, or  contract,  the  statute,"  as  to  new  trials 
as  a  matter  of  right,  "does  not  apply."   Liggett  v.  Hink- 
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ley,  120  Ind.  387;  Williams  v.  Thames,  etc.,  Trust  Co.,  105 
Ind.  420;  Voss  v.  Eller,  109  Ind.  260.  The  reason  of  the 
rule  so  stated  is  that  such  an  action  does  not  involve 
the  claim  of  adverse  title.  While  the  complaint  before 
us  alleges  an  unlawful  claim  of  title  by  the  appellants, 
the  specific  averments  characterize  this  general  alle- 
gation as  an  attempt  to  charge  the  land  with  a  lien 
for  ditch  assessments.  If  we  should  limit  the  purpose 
of  the  complaint  to  quiet  title,  in  the  ordinary  sense, 
the 'findings  would  be  subject  to  the  objection  that 
they  do  not  state  an  adverse  claim  of  title  by  the  ap- 
pellants. But,  giving  the  complaint  a  more  liberal 
interpretation,  its  object  was  to  cancel,  declare  in- 
valid, and  stay  the  enforcement  of  an  apparent  lien 
in  which  the  officers  had  only  the  interest  of  public 
servants,  charged  with  the  duty  of  collecting  and  en-^ 
forcing  for  the  benefit  of  others.  In  this  view  the 
pleading  presented  an  appeal  to  the  equitable  powers 
of  the  court.  It  collaterally  attacked  the  assessment 
as  much  as  if  an  injunction  had  been  asked,  and  the 
result  sought  was,  in  effect,  to  restrain  the  assertion 
or  enforcement  of  the  assessment  as  a  lien. 

Viewing  the  facts  specially  found  from  this  stand- 
point, we  are  first  led  to  inquire  whether  the  appellee 
had  the  right  to  insist  upon  the  invalidity  of  the  sec- 
tion of  the  act  in  question,  for,  if  he  had  not,  we  are 
not  required  to  consider  it.  Henderson  v.  State,  ex  rel.^ 
137  Ind.  552,  and  authorities  there  cited. 

It  is  a  general  rule,  now  fully  accepted  in  this  State, 
that  where  the  owner  of  property  subject  to  assess- 
ment  for  public  improvements  stands  by  and  makes 
no  objection  to  such  improvements  which  benefit  his 
property,  he  may  not  deny  the  authority  by  which  the 
improvements  are  made,  nor  defeat  the  assessment 
made  against  his  property  for  the  benefits  derived. 
And  this  is  true,  both  where  the  proceedings  for  the 
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improvement  are  attacked  for  irregularity,  and  where 
their  validity  is  denied,  but  color  of  law  exists  for  the 
proceedings.  Palmer  v.  Stumph,  2S  Ind.  329;  Hellcn- 
Jcamp  V.  City  of  Lafayette^  30  Ind.  192;  City  of  Evans- 
ville  V.  Pfistererj  34  Ind.  36;  City  of  Lafayette  v.  Fow- 
ler j  34  Ind.  140;  Muncey  v.  Joest,  74  Ind.  409;  City  of 
Logansport  v.  Uhly  99  Ind.  531;  Peters  v.  Oriffee,  108 
Ind.  121;  Taber  v.  Ferguson^  109  Ind.  227;  Ross  v. 
Stackhousey  114  Ind.  200;  Prezinger  v.  Harness,  114 
Ind.  491;  Western  Paving j  etc.,  Co.  v.  Citizens^  Street 
R.  R.  Co.,  128  Ind.  625;  McCoy  v.  Able,  131  Ind.  417; 
Vickery  v.  Board,  etc.,  134  Ind.  564;  Cluggish  v. 
Koons,  15  Ind.  App.  599. 

In  Vickery  v.  Board,  etc.,  supra,  the  proceedings  were 
attacked  upon  the  ground  that  the  law  under  which 
they  were  had  was  unconstitutional,  and  this  court 
held  that  one  who  receives  benefits  under  an  unconsti- 
tutional law  cannot  deny  the  constitutionality  of  such 
law. 

In  Cluggish  v.  Koons,  supra,  it  was  held  that  proceed- 
ings under  a  law  which  had  been  repealed  may  not 
be  attacked,  as  invalid,  by  one  who  has  stood  by  and 
permitted  his  property  to  be  benefited  by  such  pro- 
ceedings. 

In  McCoy  v.  Able,  supra,  it  was  said,  "Principle  and 
authority  forbid  that  property-owners  should  be  al- 
lowed to  stand  by,  inactive  and  passive,  until  after  the 
work  has  been  done,  and  then  come  in  and  take  from 
the  contractor  the  value  of  his  work  and  materials 
without  compensation.  For  such  persons  the  law  has 
no  very  tender  regard." 

In  Ross  V.  StackhoHse,  supra,  it  was  said,  that  "in  any 
event,  one  who  acquiesces,  with  knowledge,  until  after 
the  improvement  has  been  completed,  cannot  escape 
payment  for  the  actual  benefits  received,  even  though 
the  proceedings  turn  out  to  be  void,  provided  the  con- 
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tractor  proceed  in  good  faith  and  without  notice  from 
the  property-owner.  He  cannot  enjoy  the  benefits  and 
escape  the  burden,  unless  he  interferes  or  gives  notice 
before  the  benefit  is  received." 

In  Prezinger  v.  Harness,  supra,  it  was  said:  "The 
authorities  fully  justify  the  statement  that,  where  an 
improvement  is  made  under  color  of  statutory  proceed- 
ings, unless  such  proceedings  are  so  totally  and  pal- 
pably void  as  that  the  person  who  made  the  improve- 
ment or  performed  the  work  must  have  proceeded 
with  a  degree  of  recklessness  that  amounted  to  bad 
faith,  the  property-owner  who  stood  by  and  received 
the  benefits  assessed  against  his  property  will  be 
estopped  to  assert  the  invalidity  of  the  proceedings 
without  first  paying,  or  offering  to  pay,  the  benefits." 

In  answer  to  these  authorities  it  is  simply  urged  for 
the  appellee  that  the  case  does  not  present  the  ordi- 
nary elements  of  an  estoppel.  Acquiescence  is  not  al- 
ways treated  as  an  estoppel,  but  as  a  quasi  estoppel,  as 
it  was  called  in  City  of  Logansport  v.  Ulil,  supra.  It  is 
a  release  or  an  abandonment  of  one's  rights  if,  having 
rights,  he  stands  by  and  sees  another  dealing  with  his 
property,  in  a  manner  inconsistent  with  such  rights, 
and  makes  no  objection  while  the  act  is  in  progress. 
Dukt  of  Leeds  v.  Earl  of  Amherst,  2  Phil.  Ch.  117.  Ac- 
quiescence is  like  permission  to  do  the  thing  done, 
and  equity  would  treat  as  unconscionable  the  denial 
of  that  to  which  one  has  assented  or  acquiesced. 

In  this  case,  if  section  15  of  the  act  of  1891,  supra, 
were  invalid  for  lack  of  detail,  a  proposition  to  which 
we  most  certainly  do  not  assent,  it  gave  color  of  law 
for  the  proceeding  affecting  the  appellee's  land.  That 
conclusion  could  not  be  stronger  in  establishing  the 
invalidity  of  the  proceedings  than  if  the  law  had  been 
repealed,  or  was  unconstitutional.  There  is  certainly 
no  element  of  the  case  disclosing  bad  faith  or  a  reck- 
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less  disregard  for  the  law  by  those  who  undertook  to 
secure  the  improvement,  or  those  who  did  the  work. 

The  facts  found  show  a  clear  and  unmistakable  case 
of  acquiescence  on  the  part  of  the  appellee,  even  if 
this  controversy  were  waged  with  the  contractor  who 
did  the  work.  But  the  contractor  is  not  a  party,  and 
the  suit  is  waged  against  the  officers  who  are  but  the 
Instruments  or  agencies  through  which  those  inter- 
ested have  accomplished  a  public  improvement  with 
direct  private  benefit  to  the  appellee.  The  theory 
upon  which  counties  and  cities  issue  bonds  and  secure 
money  thereon  to  pay  for  such  improvements  and 
benefits  is,  not  that  such  counties  or  cities  are  debtors 
or  in  any  manner  liable  in  the  first  instance,  but  that 
they  represent  the  property  owners,  stand  for  them, 
and  as  their  agents,  and  are  the  conduits  through 
which  the  property  owners  secure  the  improvement, 
obtain  time  for  payments,  and  pledge  their  property 
to.  the  creditor,  the  bondholder.  Strieb  v.  Co(v,  111  Ind. 
299;  Quill  Y.  City  of  Indianapolis y  124:  Ind.  292;  Por- 
ter V.  City  of  Tipton  J  141  Ind.  347 ;  Walker  v.  Boards 
etc.,  11  Ind.  App.  285. 

The  silence  of  the  appellee  was  his  acquiescence  in 
the  choice  and  in  the  act  of  his  agent,  an  act  with 
colorable  authority,  by  one  who,  with  his  knowledge, 
acted  for  him  and  in  his  behalf.  Now  to  permit  him  to 
deny  the  agency  is  to  perpetrate  a  fraud  upon  the 
agent  and  upon  the  bondholders,  whose  good  faith  is 
not  questioned.  Equity  will  not  tolerate  such  bad 
faith,  and,  when  appealed  to,  with  hands  unclean  from 
the  receipt  of  benefits  for  which  any  return  is  denied, 
relief  will  be  withheld. 

We  conclude,  therefore,  that  the  court  erred  in  its 
conclusion  of  law,  and  the  judgment  is  reversed,  with 
instructions  to  restate  its  conclusion  of  law  in  accord- 
ance with  this  opinion,  and  to  render  judgment  for  the 
appellants  thereon. 


NOVEMBEE  TERM,  1897— Vol.  149.        123 

The  Wayne,  etc.»  BuUding  and  Loan  Association  v.  Moats  et  al. 


The  Wayne  International  Bthlding  and  Loan 
assocla.tion  v.  moats  et  al. 

[No.  18,814.    Filed  December  10,  1897.] 

MoBTGAGES. — Waiver  of  Priority  by  Senior  Mortgagee. — Mechanic's 
Lien. — ^Where  a  junior  mortgagee,  in  consideration  of  a  waiver  of 
priority  by  the  senior  mortgagee,  agrees  that  he  will  see  that  the 
money  he  advances  is  applied  to  the  improvement  of  the  property, 
but,  in  violation  of  his  agreement,  permits  mechanics'  liens  to  be 
obtained  against  the  property,  he  will  be  obliged  to  satisfy  such 
mechanics'  liens  out  of  his  prior  lien,  and  so  protect  the  senior 
mortgagee,    pp,  1S7, 128. 

BxTiLDiNa  AND  LoAN  ASSOCIATION.— fifeopc  of  Agenfs  Authority.— 
Where  an  agent  of  a  building  and  loan  association  has  authority  to 
solicit  applications  for  stock  and  to  effect  loans,  it  is  within  the 
scope  of  such  agent's  authority  to  bind  the  association  by  an  agree- 
ment that  the  money  advanced  to  a  borrower  should  be  used  in  the 
improvement  of  the  mortgaged  premises,    p.  129. 

Ljens. — Junior  Lien  Holder. — Marshaling  of  Senior  Liens. — ^A  junior 
Hen  holder  cannot  complain  as  to  the  order  of  marshaling  liens 
senior  to  his  own.    pp.  1£9,  ISO. 

MoRTQAGES.— Waiter  of  Priority  by  Senior  Mortgagee. — Rights  of 
Junior  Mortgagee. — ^Where  a  senior  mortgagee  waives  his  priority 
in  favor  of  a  junior  mortgage  for  a  larger  amount,  the  junior  mort- 
gagee is  subrogated  to  the  rights  of  the  senior  mortgagee  to  the 
amount  only  of  the  senior  mortgage,    pp.  130,  131. 

From  the  Marion  Superior  Court.  Affirmed. 

D.  W.  Howe  and  Morgan  &  Morgan^  for  appellant 
W.  H.  H,  Miller,  J.  B.  Elam  and  D.  A.  Myers,  for 
appellee. 

McCabb,  J. — ^The  appellant  sued  the  appellees  to 
foreclose  a  mortgage  on  real  estate,  given  by  appellee 
Moats  and  wife  to  secure  a  bond  executed  to  appellant 
by  said  Henry  H.  Moats  for  a  loan  of  $3,000.00. 

Cross-complaints  were  filed  by  certain  defendants, 
setting  up  and  seeking  to  enforce  against  the  same 
real  estate  liens  of  mechanics  and  materialmen,  and 
judgment  liens. 
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The  issues  made  were  tried  by  the  court,  resulting  in 
a  special  finding  of  the  facts,  upon  which  the  court 
stated  conclusions  of  law,  to  the  second  of  which  the 
plaintiff,  appellant,  excepted.  The  court  rendered 
judgment  pursuant  to  the  conclusions  of  law,  and 
afterwards  overruled  appellant's  motion  to  modify 
the  decree.  The  second  conclusion  of  law,  and  the  re- 
fusal of  the  court  to  modify  the  decree  are  called  in 
question  by  the  assignment  of  errors.  The  refusal  to 
modify  presents  no  other  question  than  that  presented 
by  the  second  conclusion  of  law,  that  being  the  only 
question  before  us  on  this  appeal. 

The  substance  of  so  much  of  the  facts  found  by  the 
court  as  are  necessary  for  the  decision  of  the  question 
presented  by  the  second  conclusion  of  law,  are  that,  on 
September  7, 1895,  the  defendant,  William  H.  Perkins, 
sold  and  conveyed  to  the  defendant,  Henry  H.  Moats, 
a  certain  described  lot  in  the  city  of  Indianapolis,  and 
on  September  9, 1895,  in  consideration  of  said  convey- 
ance, said  Moats  executed  to  said  Perkins  four  promis- 
sory notes  of  $200.00  each,  payable  in  one,  two,  three, 
and  four  years  after  the  date  thereof,  with  interest  at 
six  per  cent,  per  annum,  and  at  the  same  time  exe- 
cuted a  mortgage  on  said  lot,  in  which  his  wife,  Emma 
C,  joined,  to  secure  said  notes,  which  mortgage,  with- 
in forty-five  days,  was  duly  recorded  in  the  recorder's 
oflBice  of  Marion  county;  that  afterwards,  on  November 
18,  1895,  the  bond  and  mortgage  sued  on  were  exe- 
cuted by  said  Moats  and  wife  to  appellant  upon  said 
real  estate  to  secure  the  payment  of  said  loan  of 
^,000.00,  which  mortgage  was  duly  recorded  in  the 
same  recorder's  oflSce  within  forty-five  days;  that 
afterwards,  on  November  30,  1895,  said  Perkins  exe- 
cuted and  caused  to  be  entered  of  record  upon  the 
margin  of  the  record  of  his  said  mortgage  a  waiver  in 
the  words  and  figures  following:    "I  hereby  waive  the 
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lien  of  this  mortgage  and  make  it  second  and  junior  to 
the  one  executed  by  H.  H.  Moats  to  the  Wayne  Interna- 
tional B.  &  L.  Assn.  for  |3,000.00.  Nov.  30, 1895.  Wm. 
H.  Perkins.  Attest:  W.  E.  Shilling,  R.  M.  C,  by  Ben- 
jamin Franklin,  Dep."  That  said  loan  was  made  by 
said  association  for  the  purpose  of  enabling  said 
Moats  to  erect  a  dwelling  and  appurtenant  improve- 
ments upon  said  real  estate,  to  the  value  of  (3,000.00, 
it  being  the  intent  of  said  Moats  and  said  association 
that  the  improvements  so  erected,  together  with  said 
real  estate,  should  afford  security  for  the  amount  of 
said  loan  and  the  amount  due  said  Perkins,  and  that 
in  consideration  thereof  the  latter  executed  the  waiver 
aforesaid.  That  Charles  W.  Phillips,  agent  of  said  as- 
sociation, in  addition  to  the  above,  promised  said 
Perkins,  on  behalf  of  said  association,  that  the  money 
so  loaned  should  all  be  paid  out  for  and  on  account  of 
labor  and  material  used  in  constructing  said  improve- 
ments, and  that  he  would,  for  and  on  behalf  of  said 
association,  see  that  said  money  was  so  applied  and 
that  all  such  accounts  were  paid.  Said  agreement 
being  made  prior  to  said  waiver  and  in  consideration 
thereof.  That  prior,  and  at  the  time  of  the  execution 
of  said  mortgage  to  plaintiff,  said  agent  Phillips  was 
located  in  Indianapolis,  and  his  duties  as  such  agent 
as  authorized  by  plaintiff  and  as  usually  exercised  by 
him  in  course  of  his  agency,  were  to  solicit  applica- 
tions for  stock,  take  applications  for  loans,  and  sub- 
mit them  to  the  home  office  of  the  plaintiff  for  ap- 
proval, and  make  monthly  collections.  When  money 
was  remitted  to  an  applicant  for  a  loan,  it  was  by 
cheek,  payable  to  such  applicant,  mailed  to  said  Phil- 
lips, and  by  him  delivered  to  the  applicant.  The  plain- 
tiff had  given  Phillips  no  other  or  different  authority 
than  as  herein  stated.  It  was  through  him,  as  such 
agent,  that  plaintiff's  loan  was  effected.    Afterwards, 
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relying  upon  said  waiver,  said  plaintiff  advanced  to 
said  Moats  upon  said  loan  the  sum  of  f  2,600.00,  all  of 
which  was  paid  to  said  Moats,  except  the  sum  of 
$600.00  which  was  paid  to  the  Russell  Lumber  Com- 
pany for  materials  furnished  by  it  for  improvements 
hereinafter  mentioned,  and  which  plaintiff  was  com- 
pelled to  pay  to  prevent  said  company  from  filing  and 
enforcing  a  mechanic's  lien  and  in  order  to  protect  the 
lien  of  its  mortgage.  Shortly  after  the  execution  of 
the  mortgage  by  Moats  and  wife,  said  Moats  began  the 
erection  of  a  dwelling  house,  bam,  and  out  house  upon 
the  real  estate  hereinbefore  described,  to  wit,  about 
December  10,  1895,  but  about  May  1,  1896,  and  be- 
fore the  completion  of  said  house,  said  Mpats  aban- 
doned .work  thereon,  and  other  improvements,  which 
were  not  completed.  That  said  Moats  paid  out  for 
labor  and  material  used  therein  about  f  900.00,  includ- 
ing said  ?600.00  paid  to  the  Russell  Lumber  Company. 

The  court  finds  all  the  facts-  necessary  to  constitute 
three  several  mechanics'  liens  on  said  real  estate,  in- 
curred in  the  erection  of  said  dwelling,  all  of  which 
had  been  assigned  to  the  cross-complainant,  Gardner, 
dated  I>ecember  17,  1895,  January,  1896,  and  Jan- 
uary 8,  1896,  aggregating  $155.13.  There  being  no 
question  about  these  liens  and  dates  thereof,  or 
amounts,  the  facts  are  omitted. 

The  court  found  the  following  judgments  recovered 
against  said  Moats,  and  that  they,  at  the  time  of  the 
recovery  of  each,  became  liens  on  said  real  estate, 
with  dates,  amounts,  and  names  of  judgment  cred- 
itors: Boothby,  November  2,  1895,  for  ^90.00;  Auf- 
derheide  &  Zumpfe,  November  11, 1895,  |71.70;  Florea 
&  Seidensticker,  November  16, 1895,  f  79.59;  which  last 
judgment  is  owned  by  John  Furnas. 

The  material  used  and  labor  performed  in  the  erec- 
tion of  said  dwelling  house  were  of  the  value  of 
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f875.00.  It  would  have  required  work  and  material 
to  complete  said  dwelling  of  tlie  value  of  ¥600.00  at 
the  time  it  was  abandoned,  and  n6w  of  the  value  of 
1700.00,  and  if  completed  said  dwelling  would  be 
worth  ?2,000.00.  The  value  of  the  materials  and  labor 
used  in  the  erection  of  the  barn  and  out  house  were 
arid  are  of  the  value  of  ?125.00.  The  value  of  the  lot 
was  and  still  is  $1,000.00.  There  are  no  other  liens 
upon  said  property.  The  total  amount  due  the  plain- 
tiff from  Moats  is  $3,151.68.  There  is  now  due  from 
Moats  to  Perkins  on  the  first  note,  principal  and  in- 
terest, $220.41 ;  and  on  the  amount  that  will  be  due 
on  maturity  of  each  of  the  other  notes  to  Perkins  from 
Moats  is  stated.  And  the  principal  and  interest  of  all 
of  said  notes  from  Moats  to  Perkins  to  this  date  is 
$875.41.  There  is  due  the  plaintiff  for  costs  of  protect- 
ing said  dwelling  against  the  weather  after  its  aban- 
donment by  Moats,  $44.50.  And  there  is  due  Perkins 
for  taxes  paid  on  the  property  $1.50. 

The  second  conclusion  of  law  is :  "That  the  proceeds 
arising  from  the  foreclosure  sale  should  be  applied  as 
follows:  (1)  To  cost  and  accruing  costs;  (2)  to  the 
plaintiff,  $44.50 ;  (3) to  cross-complainant  Perkins,  $1.50 ; 
(4)to  the  payment  of  the  amounts  due  upon  mechanics^ 
liens  set  forth  in  the  foregoing  finding,  $155.13;  (5)  to 
the  plaintiff,  $720.28;  (6)  to  the  amount?s  due  on  the 
judgments  set  forth  in  the  foregoing  finding  of  facts, 
to  wit:  the  judgment  of  Arthur  L.  Boothby,  $390.00; 
Aufderheide  &  Zumpfe,  $71.70;  John  Furnas,  $79.59; 
(7)  to  the  plaintiff,  $24.00;  (8)  to  the  cross-complain- 
ant Perkins,  $220.41,  now  due,  with  other  sums  to  be- 
come due  as  hereinafter  found;  (9)  to  the  plaintiff, 
$2,406.81;  (10)  the  residue,  if  any,  to  be  paid  into  the 
office  of  the  clerk  of  this  court  to  abide  the  further 
orders  thereof 

There  would  be  no  difficulty  in  determining  the 
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priorities  of  tlie  yarious  liens  had  there  been  no  agree- 
ment waiving  and  changing  some  of  the  priorities  with 
the  agreement  incidental  thereto.  The  only  objection 
urged  against  the  priorities  as  fixed  by  the  trial  court 
relates  to  the  first  application  of  the  proceeds  of  the 
foreclosure  sale  to  the  plaintiff's  debt.  The  trial  court, 
in  its  marshaling  of  the  liens,  places  the  mechanics' 
liens  first,  f  155.13,  excepting  the  cost  of  the  proceed- 
ing and  two  other  small  items  falling  in  the  same  cate- 
gory— ^taxes  paid  by  Perkins,  |1.50,  and  costs  of  pro- 
tecting the  abandoned  and  unfinished  house  from  the 
weather,  paid  by  appellant,  |44.50.  The  superior  court 
places  next  in  the  order  of  priority  f  720.28  to  be  paid 
to  the  plaintiff.  But  plaintiff  contends  it  ought  to  have 
been  f875.41,  an  amount  equal  to  the  Perkins  mort- 
gage, the  priority  of  which  was  waived  and  yielded  to 
and  in  favor  of  the  plaintiff's  mortgage.  But  the  facts 
found  show,  that  at  least  a  part  of  the  consideration  of 
that  waiver  was  the  agreement  of  the  plaintiff, 
through  itp  agent  Phillips,  who  effected  the  loan,  to  see 
to  it  that  the  money  loaned  should  be  applied  to  the 
construction  of  the  dwelling  and  appurtenant  build- 
ings on  the  real  estate  in  question,  so  as  to  protect  it 
from  mechanics'  and  materialmen's  liens  thereon  in 
the  construction  of  said  buildings,  in  order  to  preserve 
Perkins'  mortgage  security,  which,  by  the  agreement, 
became  second  to  the  appellant's  mortgage,  in  priority. 
And  it  further  appears  that  the  breach  of  that  agree- 
ment on  the  part  of  the  appellant  resulted  in  fasten- 
ing the  mechanics'  liens  on  the  property,  and  in  plac- 
ing them  ahead  of  both  mortgages.  And  the  trial 
court  deducted  the  amount  of  those  liens,  viz.:  f  155.13, 
out  of  the  1875.41,  the  amount  of  the  Perkins  mort- 
gage, the  priority  of  which,  by  the  waiver  mentioned, 
was  given  to  the  plaintiff's  mortgage.  That  deduction 
leaves  the  amount,  {720.28,  the  first  application  of  the 
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proceeds  of  the  sale, to  be  made  to  plaintiff's  mortgage. 
Such  a  deduction  in  just  such  a  case  was  upheld  by 
our  Appellate  Court  in  a  most  careful  and  well  con- 
sidered opinion  in  Thorpe  Block  Saving  and  Loan  Asso- 
ciation V.  JumeSy  13  Ind.  App.  522. 

But  it  is  insisted  that  the  contract  of  Phillips,  the 
appellant's  agent,  was  void  in  so  far  as  it  purported  to 
bind  appellant  to  see  to  the  application  of  the  loaned 
,  money  to  the  payment  of  the  expenses  of  the  construc- 
tion of  the  dwelling  and  buildings  mentioned,  because 
beyond  the  scope  of  his  authority.  However,  appel- 
lant seeks  to  hold  that  part  of  the  agreement  good  and 
binding  which  waived  the  priority  of  Perkins'  mort- 
gage in  favor  of,  and  to  make  appellant's  mortgage 
prior  to  it.  Unless  appellant  can  hold  that  part  of  the 
agreement  intact,  valid,  and  subsisting,  it  is  in  a  much 
worse  condition  than  that  in  which  the  court  has 
placed  it  in  the  marshaling  of  the  liens.  The  facts 
found,  we  think,  are  amply  sufficient  to  show  that  ap- 
pellant's agent,  Phillips,  had  authority  to  make  both 
parts  of  the  agreement  on  its  behalf,  as  well  as  that 
part  alone  which  is  favorable  to  the  appellant.  The 
whole  related  to  the  act  of  effecting  the  loan,  Be- 
sides, it  would  be  monstrous  to  permit  appellant  to 
hold  the  consideration  yielded  to  it  for  its  agreement 
to  secure  the  proper  application  of  the  loaned  money, 
and  yet  hold  that  agreement  void  for  want,  of  author- 
ity in  its  agent  to  bind  it  by  such  stipulation. 

Appellant  further  contends  that  the  conclusion  was 
wrong  in  not  placing  the  judgment  liens  next  to  the 
payment  of  the  costs  and  mechanic's  liens,  as  we  un- 
derstand its  contention.  That,  however,  could  not 
benefit  appellant,  but  would  positively  injure  it  by 
placing  it  f541.29,  the  aggregate  amount  of  the  judg- 
ment liens,  farther  off  from  the  money  to  be  distrib- 
VOL.  149—9 
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uted  down  the  line  of  the  procession  of  the  marshaled 
liens.  If  any  one  had  a  right  to  complain  of  the 
court's  marshaling  on  that  point  it  would  be  either 
Perkins  or  the  holders  of  the  judgments.  The  judg- 
ment liens  are  next  in  priority  to  the  Perkins  mort- 
gage and  the  mechanics'  liens,  and  neither  the  judg- 
ment lien  holders  or  Perkins  are  here  complaining. 
The  mechanics'  liens  in  this  case  were  only  prior  to 
some  of  the  liens,  so  far  as  the  buildings  were  con- 
cerned, and  not  as  to  the  land;  but  by  common  consent 
of  all  parties,  in  view  of  the  excess  in  value  of  the 
buildings  over  the  amount  of  the  mechanics'' liens, 
they  have  been  treated  as  prior  in  respect  to  both  land 
and  buildings.  The  judgments,  however,  have  been 
placed  by  the  court  next  in  line  of  priority  to  the  pay- 
ment of  the  balance  of  the  Perkins  priority,  equitably 
assigned  to  appellant  by  the  waiver,  after  deducting 
the  loss  occasioned  by  its  breach  of  duty,  namely: 
f720.28.  Whether  or  not  that  was  the  proper  place 
in  the  line  for  the  judgments,  we  do  not  here  decide,  as 
it  is  not  questioned  by  either  the  judgment  lien  holders 
or  Perkins,  and  the  appellant  has  no  right  to  complain 
because  its  mortgage  was  junior  thereto. 

However,  appellant's  learned  counsel  take  another 
tack  against  the  order  of  the  liens  as  marshaled  by 
the  court.  They  contend  that  by  the  Perkins  waiver 
in  appellant's  favor,  it  not  only  obtained  priority  to 
the  amount  of  the  Perkins  mortgage,  |875.41,  but  that 
it  obtained  a  priority  over  all  liens  junior  to  the  Per- 
kins mortgage  to  the  full  extent  of  its  loan  of  f3,000.00, 
or  so  much  thereof  as  it  actually  furnished  to  Moats. 

But  that  would  be  a  strange  doctrine,  indeed;  a  doc- 
trine, it  is  believed,  to  which  no  court,  either  of  law 
or  equity,  ever  yet  gave  its  assent.  The  terms  of  the 
waiver  were  simply  to  make  the  Perkins  mortgage 
second  to  appellant's  mortgage,  and,  in  equity,  it  is 
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held  that  the  appellant  would  be  subrogated  to  the 
rights  of  Perkins  to  the  amount  of  his  mortgage,  and, 
after  that,  postponed.  Raleigh  National  Bank  v.  MoorCy 
94  N.  C.  734;  Spanlding  v.  Crane,  46  Vt.  292;  Thorpe 
Block  Saving  and  Loan  Association  y.  JameSj  supra,  and 
cases  there  cited. 

If  appellant's  contention  on  this  point  could  be 
maintained,  it  would  result  not  only  in  making  appel- 
lant's junior  mortgage  senior  to  Perkins'  mortgage, 
and  clothing  the  appellant  with  the  priority  of  the 
Perkins  mortgage,  but  it  would  also  make  the  agree- 
ment effective  to  bring  up  the  rank  of  appellant's 
mortgage  in  seniority  ahead  of  the  judgment  liens,  all 
of  which  were  actually  prior  and  superior  to  appel- 
lant's mortgage.  This  would  be  putting  it  in  the 
power  of  two  lien  holders,  by  contract  between  them- 
selves to  displace  the  liens  of  all  other  lien  holders  on 
the  same  property  without  the  knowledge  or  consent 
of  such  other  lien  holders.  There  was  no  error  in  the 
conclusions  of  law.    The  judgment  is  affirmed. 


Helwig  v.  Beckner.  

140    181 

[No!  17.W8.    raed  April  1,  .1897.    Rehearing  denied  Deo.  10,  1897.]     }«  4M 

Maiioiottb  PBOBBCrDTiON. — Complaint, — A  complaint  in  an  action  for  ~i^~~[^ 
malicious  prosecution  must  aver  that  the  defendant  acted  maU-  ^^67  547 
ciously  and  without  probable  cause,    p.  13£, 

Samb. — Probable  Cause,  a  Question  of  Law. — ^Where  a  special  verdict 
is  returned  in  an  action  for  malicious  prosecution,  the  question  of 
the  probable  cause  for  the  prosecution  complained  of  is  not  a  fact  to 
be  found  by  thejury,  but  a  question  of  law  to  be  determined  by  the 
court,    jp.  ISS. 

Sams. — Malice  a  Question  of  Fact. — In  an  action  for  malicious  prose- 
cution, malice  is  a  question  of  fact  to  be  submitted  to  and  found  by 
the  jury,  and  without  proof  of  malice  the  action  cannot  be  main- 
tained,   jp.  1S3. 

Bamb. — Inference  of  Malice  from  Want  of  Probable  Cause, — The  court 
or  jury  trying  an  action  for  malicious  prosecution  may  infer  malice 
from  want  of  probable  cause,  but  are  not  required  to  do  so.  p,  ISS, 
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Same. — Special  Verdict. -^No  Finding  of  Malice. — Where  there  is  no 
finding  of  malice  in  a  special  verdict  returned  in  an  action  for 
malicious  prosecution,  such  verdict  will  not  support  a  judgment  for 
the  plaintiff,    p.  ISS. 

Bax^.— Malice—Evidence.— An  acquittal  of  defendant  of  the  crime 
charged  is  not  prima  facie  evidence  that  the  prosecution  was  mali- 
cious,   p.  134. 

Special  Verdict. — Conditional  ConduHon. — The  conditional  conclu- 
sion of  a  special  verdict,  finding  for  the  plaintiff  if  the  law  is  with 
the  plaintiff,  otherwise  finding  for  the  defendant,  is  not  absolutely 
necessary  to  the  validity  of  the  special  verdict;  and  this  part  of  the 
verdict  cannot  be  considered  by  the  court  in  determining  whether 
the  law  on  the  facts  found  is  with  the  plaintiff  or  defendant 
p.  ISS. 

From  the  Marion  Superior  CJourt,  Reversed. 

W.  H.  H.  ^Miller,  F.  Winter,  J.  B.  Elam,  and 
Charles  E.  Averill,  for  appellant. 

Thomas  Hanna^  O.  W,  Oalvin  and  William  Irvin, 
for  appellee. 

Monks,  J. — Appellee  bronght  tMs  action  against 
appellant  to  recover  damages  for  malicious  prosecu- 
tion. The  jury  returned  a  special  verdict,  on  which 
appellant  moved  for  a  judgment  in  his  favor,  vrhich 
motion  the  court  overruled  and  rendered  judgment 
thereon  in  favor  of  appellee.  Tlje  errors  assigned  call 
in  question  the  action  of  the  court  in  overruling  ap- 
pellant's motion  for  a  judgment  in  his  favor,  and  in 
rendering  judgment  in  favor  of  appellee. 

It  is  insisted  by  appellant  that  the  special  verdict 
is  not  suflScient  to  support  a  judgment  in  favor  of  ap- 
pellee, for  the  reason  that  the  jury  failed  to  make  any 
finding  upon  the  question  of  malice. 

The  complaint  charges  that  appellant  caused  appel- 
lee to  be  indicted  for  larceny  and  embezzlement,  and 
alleges  that,  in  so  doing,  appellant  acted  maliciously 
and  without  probable  cause.  Each  of  these  averments 
was  essential  in  order  to  make  a  good  complaint 
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Terre  Haute^  etc.,  R.  B.  Co.  v.  Mason,  148  Ind.  678; 
Seeger  v.  Pfeifer,  35  Ind.  13;  McCullotighY.  Rice,  69 
Ind.  680,  684;  Paddock  v.  Watts,  116  Ind.  146,  149; 
Richter  v.  Koster,  46  Ind.  440,  444;  Galloway  v.  Stew- 
art,  49  Ind.  156;  La^y  v.  Mitchell,  23  Ind.  67;  Stan- 
cliffy.  Palmeter,  18  Ind.  321;  Workman  v.  Shelly,  79 
Ind.  442,  446;  Schoonover  v.  Reed,  66  Ind.  598;  Strick- 
ler  V.  Oreer,  96  Ind.  596,  697;  Uppinghouse  v.  Mundel, 
103  Ind.  238,  241 ;  1  Jaggard  on  Torts,  624. 

What  constitutes  probable  cause  is  a  question  of 
law,  for  the  court  to  determine.  Where  a  special  ver- 
dict is  returned,  the  jury  must  find  the  facts;  and  upon 
the  facts  found  the  court  must,  as  a  matter  of  law,  de- 
cide whether  there  was  probable  cause.  Pennsylvania 
Co.  V.  Weddle,  100  Ind.  138, 144;  Cottrell  v.  Cottrell,  126 
Ind.  181, 184. 

Malice,  however,  is  a  question  of  fact  to  be -sub- 
mitted to  and  found  by  the  jury,  and  without  proof  of 
malice  the  action  cannot  be  maintained;  nor  does  the 
law  infer  malice  from  the  want  of  probable  cause. 
Newell  V.  Downs,  8  Blackf.  523;  Wilkinson  v.  Arnold, 
11  Ind.  45;  Ammerman  v.  Crosby,  26  Ind.  461;  Oliver 
V.  Pate,  43  Ind.  132;  Stricklerv.  Chreer,  supra. 

The  court  or  jury  trying  the  cause  may,  however, 
as  a  matter  of  fact,  infer  malice  from  the  want  of 
probable  cause,  but  are  not  required  to  do  so,  as  such 
inference  does  not  necessarily  follow  from  the  want 
of  probable  cause.  Newell  v.  Downs,  supra;  Wilkinson  v. 
Arnold,  supra;  Ammerman  v.  Crosby,  supra ;  Oliver 
V.  Pate,  supra;  Richter  v.  Koster,  supra;  1  Jag- 
gard, Torts,  624. 

It  is  clear  that,  in  an  action  for  malicious  prosecu- 
tion, malice  is  a  question  of  fact.  It  must  be  alleged 
in  the  complaint,  and  established  by  the  evidence, 
and  when  a  special  verdict  is  returned,  it  must  be 
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found  as  a  fact  by  the  jury;  and,  where  there  is  no 
finding  of  malice,  such  verdict  will  not  support  a 
judgment  for  the  plaintiff  in  such  action.  Even 
though  the  facts  found  in  a  special  verdict  show  the 
want  of  probable  cause,  yet  neither  this  nor  the  trial 
court  can  infer  malice  therefrom,  as  that  inference 
can  only  be  drawn  by  the  triers  of  the  facts.  Ammer- 
man  v.  Crosby,  supra;  Oliver  v.  Pate,  supra. 

Appellee  insists  that  the  final  termination  of  the 
criminal  case  in  favor  of  appellee,  which  was  found  in 
the  special  verdict,  was  prima  facie  evidence  of  malice. 
Such  is  not  the  law  in  this  State.  Bitting  v.  Ten  Eyck, 
82  Ind.  421,  424;  42  Am.  Rep.  505;  14  Am.  and  Eng. 
Ency.  of  Law,  65.  See,  also.  Griffin  v.  Chubb,  7  Tex. 
603,  68  Am.  Dec.  85;  Griffis  v.  SellarSy  2  Dev.  &  B. 
(N.  C.)  492,  31  Am.  Dec.  422;  Heldt  v.  Webster^  60 
Tex.'207;  Williams  v.  Vanmeter^  8  Mo.  339,  41  Am. 
Dec.  644;  Stone  v.  Crocker,  24  Pick.  (Mass.)  81;  Bronm 
V.  Lakeman,  12  Gush.  482;  Thompson  v.  Beacon  Val- 
ley Rubber  Co.,  56  Conn.  493,  16  Atl.  554;  Grant  v. 
Deuel,  3  Rob.  (La.)  17,  38  Am.  Dec.  228;  Staub  v.  Ben- 
thuysen,  36  La.  Ann.  467. 

But  if  the  law  were  as  claimed  by  appellee,  and  the 
finding  of  the  termination  of  the  criminal  cause  in 
favor  of  appellee  was  prima  facie  evidence  of  malice, 
this  court  is  not  authorized  to  infer  malice  from  such 
finding,  for  the  reasons,  as  we  have  shown,  that  malice 
is  not  a  question  of  law  for  the  court,  but  of  fact  for 
the  jury  to  determine.  Besides,  the  settled  rule  is  that 
the  special  verdict  must  find  facts  and  not  the  evi- 
dence.   Gordon  v.  Stockdale,  89  Ind.  240,  244. 

The  conditional  conclusion  to  the  special  verdict, 
finding  for  the  plaintiff  if  the  law  on  the  facts  found 
is  adjudged  to  be  in  his  favor,  otherwise  finding  for  the 
defendant,  is  not  absolutely  necessary  to  the  validity 
of  a  special  verdict;  and  this  part  of  the  verdict  cannot 
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be  considered  by  the  court  in  determining  whether  the 
law,  on  the  facts  found,  is  with  the  plaintiff  or  defend- 
ant. Hendrickson  y.  Walker ^ '62  Mich,  68;  Louisville, 
etc.,  R.  W.  Co.  V.  Lucas,  119  Ind.  583,  684;  Evans- 
ville,  etc.  J  B.  R.  Co.  v.  Taft,  2  Ind.  App.  237,  242. 

There  is  no  finding  in  the  special  verdict  that  appel- 
lant, in  causing  appellee  to  be  indicted,  acted  malic- 
iously. As  the  burden  of  proof  as  to  the  allegation  of 
malice  was  upon  appellee,  that  fact  must  be  consid- 
ered as  found  against  him  and  in  favor  of  appellant. 
Fisher  v.  Louisville,  etc.,  R.  W.  Co.,  146  Ind.  558.  Such 
fact  being  found  against  appellee  and  in  favor  of  ap 
pellant,  the  court  should  have  sustained  appellant's 
motion  and  rendered  a  judgment  in  his  favor. 

Under  the  rule  cohferning  special  verdicts,  that 
nothing  can  be  taken  or  added  by  infei^nce  or  in- 
tendment  (FisTter  v.  Louisville,  etc.,  R.  W.  Co.,  supra), 
it  is  perhaps  true,  as  urged  by  appellant,  that  the 
facts  found  in  the  special  verdict  do  not,  as  a  matter 
of  law,  show  the  want  of  probable  cause;  but  it  is  not 
necessary  to  determine  this  question,  as  the  case  must 
be  reversed  for  the  reason  already  given. 

Judgment  reversed,  with  instructions  to  sustain  ap- 
pellant's motion  and  render  judgment  in  his  favor 
against  appellee  on  the  special  verdict. 

Per  Cxjriam. — Upon  a  reconsideration  of  the  record 
we  have  reached  the  same  conclusion  as  in  the  original 
opinion,  that  the  judgment  should  be  reversed;  but  we 
think  that  justice  required  that  instead  of  directing 
judgment  on  the  special  verdict,  that  a  new  trial 
should  be  awarded.  The  petition  for  a  rehearing  is 
.therefore  overruled,  and  it  is  ordered  that  a  new  trial 
be  awarded,  and  that  the  mandate  heretofore  entered^ 
be  modified  accordingly. 
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H9  136  Lis  Pendens. — Banks  and  Banking. — Where  a  bank  pajs  out  money 
165  Ml  ^^  deposit  after  notice  of  a  suit  contesting  the  ownership  thereof,  it 

165  607  ^QQQ  gQ  at  its  peril,    pp.  141,  IJ^. 

Trusts.— i2e«wery  of  Trust  Funds  Wrongfully  Diverted.—Whenevet 
any  pToi>erty  or  fund  in  its  original  state  has  been  impressed  with 
the  character  or  nature  of  a  trust,  no  subsequent  change  of  its  orig- 
inal form  or  condition  can  devest  it  of  its  trust  character  so  long 
as  it  is  capable  of  being  identified,  and  the  beneficiary  thereof  may 
pursue  and  reclaim  it  regardless  of  the  form  into  which  it  may  have 
been  changed,  provided  it  has  not  gone  into  the  possession  of  a  bona 
fide  purchaser  without  notice,    p.  IJ^. 

Baxr.— Recovery  of  Trust  Funds  WrongfvUy  Diverted. — Identiflca- 
tion. — Where  trust  fimds  consisting^  of  money  have  been  wrong- 
fully diverted,  the  cestui  que  trust  ma}^  reclaim  same,  although  not 
able  to  trace  the  identical  coins  or  bills,  where  the  identity  thereof 
as  a  fund  can  be  ascertained,    p.  14£. 

Qamk,— 'Recovery  of  Funds  WrongfvUy  Diverted.  —  Options,^  Banks 
and  Banking. — Fimds  on  deposit  in  bank  which  have  been  checked 
out  by  the  husband  of  the  depositor  in  settlement  of  illegal  deals  in 
options,  and  placed  to  the  credit  of  the  broker,  may  be  recovered 
from  the  bank  by  the  depositor,  where  the  husband  had  no  authority 
to  draw  checks  on  such  deposit  except  in  transaction  of  the  deposi- 
tor's business  and  for  her  use,  of  which  the  broker  and  bank  had 
notice,  and  where  the  bank  had  notice  of  the  nature  of  the  deals  for 
which  the  checks  were  given,    pp.  143,  144. 

Sales.  — Options. —Oaming.  ^Bucket  Shops.  — Sales  of  products  which, 
by  the  mutual  understanding  of  the  buyer  and  seller,  are  not  to  be 
delivered,  but  when  the  time  fixed  for  delivery  arrives  settlement  is 
to  be  made  upon  the  basis  of  the  market  value  of  such  products, 
understood  by  the  parties  to  be  a  speculation  solely  on  chances,  are 
illegal  and  void.    p.  144. 

Practice. — Harmless  Error. — Statute  Construed. — A  judgment  which 
is  manifestly  right  imder  the  evidence  will  not  be  reversed  on  ac- 
count of  erroneous  intervening  rulings,    p.  14S. 

From  the  Montgomery  Circuit  Court.  Affirmed. 

Benjamin  Crane,  Albert  B,  Anderson,  Charles  John- 
ston and  William  H.  Johnston,  for  appellants. 

G.  W,  Paul  and  Henry  D.  Van  Cleave,  for  appellee. 
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Jordan,.  J. — By  this  action  the  appellee  invoked  the 
equity  powers  of  the  court  to  restore  to  her  a  certain 
amount  of  money  which  is  charged  to  have  been  un- 
lawfully diverted  by  her  agent  and  trustee  and  placed 
to  the  account  of  appellant,  Pearce,  in  the  First 
National  Bank  of  Crawsfordsville,  Indiana,  a  co-ap- 
pellant herein.  The  complaint  is  in  four  paragraphs. 
The  second  substantially  alleges  that  during  the 
months  of  May,  June  and  July,  1895,  the  plaintiff, 
Aravella  Dill,  was  the  owner  of  a  certain  amctunt  of 
money^  to  wit,  f  5,000.00,  on  deposit  in  said  bank  in  her 
own  name,  and  that  she  had  a  pass  book  given  her  by 
the  bank,  showing  her  said  deposits  as  entered  therein, 
and  that  her  husband,  E.  8.  Dill,  had  the  custody  of  said 
pass  book  as  her  trustee  and  agent;  that  the  defend- 
ant, Alfred  Pearce,  had  and  occupied  a  room  in  the 
city  of  Crawfordsville,  Indiana,  for  the  purpose  of 
gaming  and  wagering  in  margins  and  option  deals, 
and  for  the  purpose  of  betting  and  wagering  on  the 
market  price  of  wheat,  corn,  oats,  and  other  produce; 
that  the  defendant  had  his  said  room  and  place  of 
business  supplied  with  a  telegraph  instrument,  black- 
boards, etc.,  and  other  paraphernalia  usually  belong- 
ing to  a  "bucket  shop,"  for  the  purpose  of  gaming 
and  wagering  upon  the  market  price  of  wheat,  corn, 
oats,  and  other  products;  that  in  fact  the  room  and 
place  of  business  was  a  "bucket  shop"  operated  for  the 
purpose  of  gaming  and  wagering  on  the  rise  and  fall 
of  the  market  price  of  wheat  and  other  cereals.  It  is 
further  shown  by  the  averments  of  the  complaint  that 
her  said  husband  and  agent,  E.  S.  Dill,  patronized  the 
defendant,  Pearce,  in  said  business,  by  betting  and 
wagering  with  him  on  the  rise  and  fall  of  the  market 
price  of  wheat,  corn,  oats,  and  pork;  that  Pearce  would 
sell  to  said  Dill,  and  the  latter  purchase  from  him, 
option  deals  in  wheat,  corn,  oats,  and  pork,  to  be  set- 
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tied,  and  which  in  fact  were  settled,  on  the  rise  or  fall 
in  the  future  in  the  price  thereof  in  the  Chicago 
market;  that  in  making  said  gaming  deals  with 
Pearce,  said  E.  S.  Dill,  in  order  to  pay  the  margins 
and  losses  therein,  drew  checks  on  the  defendant,  the 
bank,  in  favor  of  Pearce,  and  signed  the  plaintiff's 
name  thereto  as  follows:  "Aravella  Dill,  per  E.  S., 
Dill;"  that  these  checks  were  delivered  by  Dill  to 
Pearce  and  the  latter  endorsed  the  same  and  presented 
them  to  said  bank  and  it  honored  each  of  them  and 
gave  Pearce  credit  in  his  account  with  the  amount  of 
each  check  and  charged  the  amount  against  plaintiff's 
account  in  the  bank,  thereby  transferring  from  her  ac- 
count or  deposit  in  the  bank  to  Pearce's  account  or  de- 
posit therein  the  sum  of  $4,700.00,  all  of  which  it  is  al- 
leged was  unlawful  and  without  her  knowledge  or  con- 
sent. It  is  further  alleged  that  the  plaintiff  had  au- 
thorized the  bank  to  honor  checks  drawn  by  her  said 
husband,  E.  S.  Dill,  in  her  name  in  the  transaction  of 
her  business,  and  that  the  bank  is  made  a  party  de- 
fendant for  the  reason  that  it  has  the  custody  of  said 
money  or  funds.  It  is  alleged  that  the  checks  were  in- 
valid and  did  not  authorize  the  bank  to  transfer  her 
money  to  the  account  of  Pearce,  and  that  each  of  the 
defendants  knew  that  E.  S.  Dill  was  her  agent,  and 
that  all  of  said  deals  by  him  in  "margins"  and  "fu- 
tures" were  made  in  his  own  name  and  for  himself, 
and  that  he  had  no  right  or  authority  from  plaintiff  to 
draw  said  checks  for  said  purpose,  and  that  the  money 
so  taken  from  plaintiff's  account  by  the  means  afore- 
said was  taken  from  her  without  any  consideration 
whatever,  and  without  her  knowledge  or  consent.  It  is 
also  averred  that  Pearce  is  insolvent  and  that  the  sum 
of  I!f2,()77.38  of  plaintiff's  said  funds  is  still  in  the  bank 
credited  to  the  account  of  the  defendant,  Pearce,  and 
that  the  defendants  have  and  hold  said  sum  of  money 
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as  her  trustee  and  for  her  use  and  benefit,  and  that  in 
justice  and  equity  she  has  the  right  to  have  the  same 
restored  and  transferred  to  her  bank  account ;  and  she 
asks  the  court  to  compel  the  defendants  to  restore  the 
money  to  her  bank  account,  etc.,  and  for  all  other 
proper  and  equitable  relief.  The  other  paragraphs  of 
the  complaint  allege  facts  which  are  similar  to  those 
set  forth  in  the  second. 

A  trial  by  the  court  resulted  in  a  finding  in  favor  of 
the  plaintiff,  and  it  was  adjudged  and  decreed  that  at 
the  time  this  suit  was  commenced  there  was  on  deposit 
in  the  said  bank,  the  sum  of  $2,677.77  in  the  name  of 
the  defendant  Pearce,  and  of  this  amount  the  sum  of 
11,607.00  was  wrongfully  transferred  from  the  bank 
account  of  the  plaintiff  to  that  of  the  defendant, 
Pearce,  by  means  of  the  checks  set  forth  in  the  com- 
plaint, and  that  the  defendant  bank  was  the  custodian 
of  said  fund  and  money,  and  each*  of  the  defendants 
then  held  and  had,  and  now  has  and  holds  said  sum 
of  f  1,607.00  in  trust  for  the  plaintiff  as  for  money  had 
and  received  to  her  use,  and  the  same  belongs  to  her  in 
her  own  right,  etc. ;  and  it  was  further  ordered  and  de- 
creed that  the  said  defendants  pay  into  court  for  the 
use  of  the  plaintiff,  said  sum  of  $1,607.00  within  ten 
days,  etc.  A  separate  motion  for  a  new  trial  was  filed 
by  each  of  the  defendants,  and  overruled,  and  each 
separately  assign  errors  in  this  court. 

No  question  is  raised  in  regard  to  the  suflSciency  of 
the  complaint,  appellants  basing  their  claims  for  a  re- 
versal of  the  judgment  upon  the  insufllciency  of  the 
evidence,  and  other  alleged  erroneous  rulings  of  the 
trial  court.  Accepting  as  we  must,  the  evidence  which 
the  trial  court  deemed  most  worthy,  and  it  sustains, 
among  others,  substantially  the  following  facts:  The 
appellee  is  the  wife  of  E.  S.  Dill,  and  in  the  spring  and 
summer  of  1895,  at  different  times,  she  deposited  in 
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her  own  name  in  the  First  National  Bank  of  Craw- 
fordsville,  Indiana,  money  owned  and  held  by  her  to 
the  amount  of  f5,000.00  and  over.  At  the  time 
she  opened  her  account  with  the  bank,  it  was  under- 
stood between  her  and  the  bank  that  the  latter 
might  honor  checks  drawn  by  her  husband,  E.  S. 
Dill,  in  her  name.  She  received  a  pass  book  from 
the  bank,  which  she  placed  in  the  custody  of  her 
husband,  who  was  acting  as  her  agent  in  transacting 
her  business,  and  as  such  he  had  authority  to  draw 
checks  on  her  deposits  in  her  name,  for  her  use. 
Appellant  Pearce  operated  and  carried  on  in  the 
city  of  Crawfordsville,  Indiana,  what  is  commonly 
known  and  denominated  a  "bucket  shop^'  and  was 
engaged  in  dealing  in  "margins,"  "futures"  and  "op- 
tions" in  wheat,  corn,  oats,  and  pork.  The  deals  made 
by  persons  who  patronized  Pearce  in  his  said  business 
depended  upon  and  were  settled  on  the  future  rise  or 
fall  of  the  market  price  of  the  products  sold  and  pur- 
chased, at.  the  city  of  Chicago,  Illinois,  at  the  time 
fixed  for  their  delivery.  No  grain  or  other  products 
were  delivered  by  Pearce  to  his  customers,  nor  were 
any  sold  or  purchased  with  such  intention.  After  Mrs. 
Dill  deposited  her  money  in  the  bank,  her  agent,  E.  S. 
Dill,  transacted  and  carried  on  with  Pearce  a  series  of 
deals  by  buying  "options"  or  "futures"  in  wheat,  corn, 
oats,  and  pork.  Dill  had  no  use  for  any  of  such  pro- 
ducts, and  it  was  understood  by  him  and  Pearce,  and 
so  intended  by  both,  that  no  wheat  or  other  products 
sold  by  Pearce  to  Dill  were  in  any  manner  to  be  deliv- 
ered to  him,  but  that  the  settlements  therefor  were  to 
be  made  on  the  future  rise  or  fall  of  the  market  price 
of  the  same  at  the  city  of  Chicago.  From  time  to  time, 
during  these  transactions  between  Dill  and  Pearce, 
the  former,  without  the  knowledge  or  consent  of  the 
appellee,  and  without  any  authority  from  her,  drew 
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checks  in  her  name  against  her  said  bank  account  in 
favor  of  Pearce,  to  pay  him  for  the  "futures"  so  pur- 
chased, and  to  pay  for  losses  sustained  by  Dill  in  such 
deals.  To  all  of  these  checks  the  name  of  appellee 
was  signed  by  her  husband  without  her  knowledge, 
consent,  or  authority,  as  follows:  "Aravella  Dill,  by  E. 
S.  Dill."  Appelee  had  nothing  to  do  in  regard  to  any 
of  these  transactions  between  her  husband  and 
Pearce,  and  the  same  were  wholly  between  the  two 
latter.  Pearce  knew  that  the  money  in  the  bank  upon 
which  the  checks  were  drawn  in  his  favor  belonged  to 
Mrs.  Dill,  and  was  on  deposit  therein  in  her  name.  He 
presented  the  checks  so  received  from  Dill  from  time 
to  time  to  the  bank,  endorsed  by  him,  and  it  honored 
the  same  and  gave  him  credit  on  his  account  or  bank 
deposit  for  the  amount  of  each  and  all  of  the  checks, 
and  charged  the  same  to  the  account  of  the  appellee, 
which  resulted  in  the  bank  transferring  in  the  aggre- 
gate from  Mrs.  Dill's  deposit  or  account  to  that  of 
Pearce's  the  amount  of  |4,700.00.  Pearce  and  E.  S. 
Dill,  at  and  before  the  commencement  of  this  action 
were  both  insolvent.  There  is  also  evidence  tending 
to  show  that  the  bank,  through  its  officers,  had  knowl- 
edge of  the  business  in  which  Pearce  was  engaged  at 
the  time  it  honored  the  checks  in  question,  and  that 
they  were  given  in  payment  and  settlement  of  the 
said  deals  in  "futures."  At  the  time  of  the  beginning 
of  this  suit  Pearce  had  on  deposit  in  the  bank,  in  his 
own  name,  f2,677.77,  which  amount  was  composed  in 
part  of  the  funds  of  appellee,  at  least  of  an  amount 
equal  to  that  recovered  by  her.  It  will  be  seen  that  no 
rights  of  innocent  parties  under  the  facts  are  involved. 
The  only  interest  which  the  bank  can  be  said  to  have 
in  the  controversy  is  that  of  having  the  question  over 
the  title  or  right  to  the  money  judicially  determined 
between  Mrs.  Dill  and  Pearce.  If  the  bank,  as  claimed, 
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paid  out  part  of  the  money  in  dispute,  on  the  checks 
of  Pearce  after  the  commencement  of  this  action,  it 
did  so  at  its  peril,  and  must  suffer  the  consequences, 
so  far,  at  least,  as  appellee  is  concerned. 

The  insistence  of  counsel  for  appellee  is  that  E.  S. 
Dill,  the  agent  of  their  client,  committed  a  breach  of 
trust  and  wrongfully  diverted  the  money  of  his  prin- 
cipal into  the  hands  of  the  appellant,  Pearce,  and 
that  she  has  the  right,  under  the  facts  and  the  law 
applicable  thereto,  to  trace  it  into  Pearce's  bank  ac- 
count, to  which  it  had  been  transferred, 'and  have  it 
restored  to  her  by  the  court  as  her  property.  The  au- 
thorities generally  affirm  and  support  the  right  of  a 
cestui  que  trust  to  pursue  and  recover  trust  funds 
wrongfully  diverted,  where  their  identity  has  not  been 
lost,  and  where  they  have  not  passed  into  the  hands  of 
parties  for  value  without  notice  of  the  trust.  When- 
ever any  property,  or  fund,  in  its  original  state,  has 
once  been  impressed  with  the  character  or  nature  of  a 
trust  no  subsequent  change  of  its  original  form,  or 
condition,  can  devest  it  of  its  trust  character,  so 
long  as  it  is  capable  of  being  identified,  and  the 
beneficiary  thereof  may  pursue  and  reclaim  it,  re- 
gardless of  the  form  into  which  it  may  have  been 
changed,  provided  it  has  not  gone  into  the  pos- 
session  of  a  bona  fide  purchaser  without  notice. 
All  that  the  law  contemplates  by  requiring  the 
property  or  fund  to  be  identified  is  a  substantial 
identification,  and,  in  case  the  fund  consists  of 
money,  the  cestui  que  trust  may  reclaim  it,  although  not 
able  to  trace  the  identical  coins  or  bills,  so  long  as  its 
identity  as  a  fund  can  be  ascertained.  It  is  a  well- 
settled  principle  that  the  abuse  of  a  trust  fund  by  a 
trustee,  or  fiduciary,  confers  no  right  upon  him,  nor 
upon  those  who  claim  in  privity  with  him.  Where  the 
fund  has  been  misapplied,  or  converted  into  other 
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property,  or  mixed  with  the  funds  of  the  trustee,  or  of 
those  claiming  through  him,  and  can  be  traced  and 
identified,  courts  will  attribute  the  ownership  to  the 
cestui  que  trusty^aud  will  not  permit  the  wrongful  act  of 
the  trustee,  or  fiduciary,  in  mixing  the  trust  fund  with 
his  own  funds,  or  those  of  a  third  party,  to  defeat  a  re- 
covery, but,  in  general,  in  such  cases,  will  separate  the 
trust  fund  from  the  others  with  which  it  has  been  com- 
mingled; and  restore  it  to  the  beneficiary  entitled  to 
receive  it.  Bsvis  v.  5e/?in,  63  Ind.  129;  Bundy,  Rec,  v. 
Totun  of  MonticellOy  84  Ind.  119;  Biehl  v.  Evansville 
Foundry  Association^  104  Ind.  70;  Orb  v.  Coapstickj 
136  Ind.  313;  Shepardj  Tr.^y.  Meridian  Nafl  Bank^ 
post,  532.  See,  also,  the  many  leading  authorities  col- 
lected in  a  note  to  the  case  of  Union  National  Bank  v. 
(hciz,  138  111.  127,  32  Am.  St.  119,  on  p.  125,  27  N.  E. 
907. 

The  rule  is,  when  the  right  to  pursue  and  reclaim  a 
trust  fund  exists,  that  the  true  owner  thereof,  when 
the  fund  is  traced  to  the  possession  of  another  and 
identified,  has  the  right  to  have  it  restored  to  him, 
not  as  a  debt  due  and  owing  to  him,  but  for  the  reason 
that  it  is  his  property,  wrongfully  diverted  and  with- 
held; and  it  can  make  no  difference  in  regard  to  the 
right  of  recovery  in  such  a  case,  whether  the  fund  has 
been  traced  into  the  possession  of  a  single  individual, 
or  into  the  hands  of  a  firm  or  association  composed  of 
many  persons,  or  into  the  form  of  a  bank  account.  In 
re  Halletfs  Estate  and  KnatchbullY.  Hallett,  L.E.  13  Ch. 
Div.  696;  Englar  v.  OffuU,  70  Md.  78,  16  Atl.  497,  14 
Am.  St.  832;  National  Bank  v.  Insurance  Co.j  104  XJ. 
S.  54. 

The  evidence,  as  we  have  seen,  discloses  that  Dill 
was  the  agent  of  the  appellee,  and  only  authorized  to 
draw  checks  upon  her  money  in  the  bank,  for  her  use, 
or  in  her  business.    The  relation  between  him  and  the 
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appellee  was  of  a  fiduciary  character,  and  in  the  use 
of  her  money  in  this  respect  he  occupied  the  position 
of  a  trustee,  and  in  the  event  that  he  wrongfully  di- 
verted or  misapplied  such  funds,  the  rules  relating  to 
the  pursuit  and  recovery  of  a  trust  fund  apply.  Riehl 
V.  Evansville^  etc.,  Association^  supra;  Rocay,  Byrne j 

145  N.  Y.  182,  45  Am.  St.  599,  39  N.  E.  812. 

The  evidence  fully  proves  that  the  appellant  Pearce 
was  operating  what  is  commonly  denominated  a 
"bucket  shop;"  in  fact,  this  is  established  by  his  own 
admissions  on  his  cross-examination.  He  was  en- 
gaged in  conducting  the  illegal  business  of  selling 
"futures"  or  "options."  The  products  which  he  pre- 
tended to  sell  to  his  customers,  he  did  not  have  at  the 
time,  and  it  was  mutually  understood  and  intended 
by  both  parties  that  the  wheat  or  com  which  was 
claimed  to  be  sold  and  purchased  was  not  to  be  de- 
livered, but  when  the  time  fixed  for  its  delivery  ar- 
rived, the  market  value  at  Chicago  of  such  cereals 
should  constitute  the  basis  upon  which  the  settle- 
ments would  be  made.  As  the  market  price  would  rise 
or  fall,  there  would  be  a  loss  or  gain  to  the  purchaser. 
The  deals  or  transactions  were  understood  to  be  a 
speculation  solely  on  chances,  and  were  in  contraven- 
tion of,  and  hostile  to  public  policy,  and  therefore  il- 
legal. Such  transactions  are  of  like  character  and 
akin  to  bets  made  on  a  game  of  poker  or  faro,  and  «are 
equally  as  uncertain  and  hazardous.  The  business  or 
operations  of  the  "bucket  shop,"  have  been  the  source 
of  much  evil.  Embezzlements  and  other  crimes  on 
the  part  of  public  officers,  and  bank  officials,  having 
the  custody  of  money  belonging  to  others,  have  been 
in  the  past  some  of  the  evil  fruits  directly  traceable  to 
dealing  in  futures  in  these  institutions;  and  the  ques- 
tion of  prohibiting  such  transactions  or  business,  as 
it  is  generally  conducted,  merits  the  consideration  of 
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the  legislature.  Such  dealings  as  those  in  which 
Pearce  and  the  husband  of  the  appellee  engaged  have 
repeatedly  been  condemned  as  illegal  by  the  decisions 
of  this  court.  Whitesides  v.  Hunt,  97  Ind.  191;  Sond- 
heim  v.  Oilbertj  117  Ind.  71;  Davis  v.  Davis,  119  Ind. 
611;  Plank  v.  Jackson^  128  Ind.  424. 

To  summarize,  in  conclusion,  the  agent  of  the  appel- 
lee is  shown  to  have  abused  his  trust  by  wrongfully 
diverting  the  money  of  his  principal  into  the  hands  of 
Pearce,  for  an  illegal  consideration.  The  latter  ac- 
cepted the  checks  in  controversy  with  knowledge  that 
the  funds  upon  which  they  were  drawn  belonged  to 
appellee,  and  that  Dill,  with  whom  he  dealt,  was  mis- 
appropriating the  money.  By  the  means  of  these 
checks,  which,  in  his  hands  at  least,  were  tainted  with 
the  illegality  of  the  transactions  in  the  settlement 
of  which  they  were  drawn,  appellant  procured  the 
bank  to  swell  his  account  with  the  money  belonging 
to  appellee.  Under  the  facts  certainly  it  must  be  said 
that  the  equities  are  all  veith  the  appellee,  and  neither 
of  the  appellants  are  in  a  position  to  successfully  as- 
sail her  right  to  recover. 

Some  other  alleged  errors  are  discussed  by  appel- 
lants' counsel,  but  the  judgment  is  so  manifestly  right 
upon  the  evidence,  that  even  if  we  should  concede  that 
the  intervening  rulings  of  which  they  complain  were 
erroneous,  they  would  not  result  in  a  reversal.  See 
section  670,  Burns'  R.  S.  1894  (658,  R.  S.  1881). 

The  judgment  is  affirmed  at  the  cost  of  the  appel- 
lants. 
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'   Leach  et  al.  v.  Mattix,  Administratrix. 

[No.  18,267.    Filed  December  U,  1897.] 

Appeal. — Record.— Cerfi/lca^ton  of  Original  Document.— In  the  ab- 
sence of  statutory  authority  an^  original  paper  or  document  cannot 
be  certified  to  the  Supreme  Ck>urt,  so  as  to  become  a  part  of  the 
record,    p,  148. 

Sahb. — Incorporation  of  Evidence  in  Record. — Instructiona. — Statute 
Construed,— Vnder  the  act  of  March  8.  1897,  providing  that  the 
original  bill  of  exceptions  embracing  the  evidence  may,  on  appeal, 
be  certified  as  a  part  of  the  record,  it  is  improper  to  incorporate  the 
instructions,  as  the  statute  applies  only  to  the  evidence  and  its  inci- 
dents,   pp.  147,  148. 

m 

From  the  Tipton  Circuit  Court.    Affirmed. 

D.  Waugh,  J.  P.  Kemp,  J.  N.  Waugh,  J.  C.  Black- 
lidge  and  C  C.  Shirley,  for  appellants. 
B.  C.  Moon  and  C  Wolf,  for  appellee. 

McCabe,  J. — The  appellee,  as  administratrix  of 
James  Mattix,  sued  the  appellants,  John  M.  Leach, 
William  II.  Sumption  and  Charles  H.  Leach,  on  a 
promissory  note  dated  April  2, 1877.  On  the  issues  as 
they  stood  in  the  first  trial  judgment  was  rendered  for 
the  defendants,  the  present  appellants.  On  appeal  to 
the  Appellate  Court  that  judgment  was  reversed  and 
the  cause  remanded  to  the  trial  court.  Mattix,  Admx., 
V.  Leach,  16  Ind.  App.  112. 

New  issues  were  made  in  the  case  when  it  went  back 
to  the  trial  court.  John  M.  Leach  was  the  principal  in 
the  note,  and  the  other  defendants  were  his  sureties. 
He  had  been  discharged  in  bankruptcy.  And  after 
his  discharge  he  had  entered  into  a  contract  with  the 
payee  of  the  note  to  purchase  it  for  $350.00  to  be  paid 
in  property.  A  pari:  of  the  properi:y  was  delivered  to 
the  payee,  consisting  of  a  house  and  some  ice.  Before 
he  had  completed  the  delivery  of  quite  all  the  ice,  the 
payee  claimed  that  he  had  lost  the  note,  but  promised 
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he  would  find  it,  and  deliver  it  upon  the  completion  of 
the  delivery  of  the  ice.  No  more  ice  was  delivered  for 
many  years,  when  the  payee  found  the  note.  There- 
upon, the  principal  in  the  note  tendered  in  money 
$50.00,  which  was  more  than  the  value  of  the  unde- 
livered ice,  and  demanded  the  completion  of  the  con- 

• 

tract  of  sale  of  the  note;  but  the  payee  repudiated 
the  contract  of  sale  and  demanded  payment  of  the 
amount, due  on  the  note  after  deducting  the  amount 
he  had  received.  At  the  time  the  contract  for  the  sale 
of  the  note  was  made,  the  sureties  were  insolvent,  but 
when  the  refusal  to  carry  out  the  terms  of  the  contract 
took  place  they  were  probably  solvent.  So,  also,  was 
the  principal,  John  M.  Leach.  These  facts  and  others 
had  been  pleaded  before  only  by  way  of  answer. 
Among  the  facts  involved  in  the  issues  at  the  last  trial 
was  the  allegation  that  the  bankrupt  had  revived 
his  obligation  by  a  new  promise  to  pay  the  debt.  The 
last  trial  resulted  in  a  verdict  and  judgment  against 
the  defendants  over  their  motion  for  a  new  trial.  The 
ruling  denying  such  motion  is  called  in  question  by  the 
assignment  of  errors.  The  only  error  complained  of 
under  that  motion  is  the  giving  of  three  instructions. 
We  are  met  at  this  point  by  an  objection  from  the 
appellee's  counsel  to  the  consideration  of  those  in- 
structions because,  as  is  claimed,  they  have  not  been 
made  a  part  of  the  record.  The  longhand  manuscript 
of  the  evidence  and  all  the  instructions  given,  as  well 
as  those  refused,  are  incorporated  in  one  and  the  same 
bill  of  exceptions,  and  that  original  bill  of  exceptions 
is  certified  in  the  transcript,  and  no  part  of  it  has  been 
transcribed  by  the  clerk.  Appellee's  contention  is 
that  there  is  no  legal  authority  to  certify  up  to  this 
court  an  original  bill  of  exceptions  so  as  to  make  it  a 
part  of  the  record  where  such  bill  incorporates  other 
matters  than  the  evidence  and  its  incidents.    The 
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above  stated  condition  of  the  bill  of  exceptions  is  not 
denied  by  the  learned  counsel  for  the  appellants.  We 
think  the  contention  of  the  appellees  must  prevail. 

It  has  been  held  by  this  court  that  in  the  absence  of 
statutory  authority  an  original  paper  or  document 
cannot  be  certified  to  this  court  so  as  to  become  a  part 
of  the  record.  Ooodtcine  v.  CranCy  41  Ind.  335;  Reid 
V.  Houston,  49  Ind.  181-183.  But  our  statute  on  long- 
hand manuscripts  has  been  construed  to  authorize  an 
original  bill  of  exceptions  to  be  incorporated  in  the 
transcript  on  appeal  to  this  couri:,  so  as  to  make  it  a 
part  of  the  record,  only  when  the  bill  of  exceptions  in- 
corporates nothing  else  than  the  longhand  manuscript 
of  the  evidence.  McCoy  v.  Able,  131  Ind.  417.  This 
court  in  that  case,  on  pages  422-3,  said :  "But  the  rule 
we  declare  does  not  have,  and  cannot  be  made  to  have, 
any  application  to  any  other  bills  of  exceptions  except 
such  as  are  prepared  for  the  purpose  of  bringing  into 
the  record  the  longhand  manuscript  of  the  official  re- 
porter and  its  necessary  incidents.  All  other  bills  of 
exceptions  must  be  copied  by  the  clerk.  Nor  can  the 
rule  apply  to  a  bill  of  exceptions  wherein  other  mat- 
ters than  the  longhand  report  and  matters  legiti- 
mately connected  therewith  are  sought  to  be  brought 
into  the  record.  In  order  to  come  within  the  rule 
stated,  the  "bill  of  exceptions  must  be  confined  to  the 
single  office  of  exhibiting  the  report  of  the  evidence 
and  the  matters  directly  and  properly  pertaining 
thereto.'* 

The  legislature  did  not  make  the  act,  approved 
March  8,  1897,  to  cover  bills  of  exceptions  containing 
other  matters  than  those  embracing  the  evidence  and 
its  incidents.  That  was  an  attempt  to  simplify  the 
method  of  getting  the  evidence  and  its  incidents  in- 
corporated in  a  bill  of  exceptions  into  the  record. 
Acts  1897,  p.  244.    Weakley  v.  Wolf,  148  Ind.  208. 
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The  instructions  not  having  been  made  a  part  of  the 
record,  the  questions  sought  to  be  raised  on  them  are 
not  before  us. 

The  judgment  is  affirmed. 


McFarlan  v.  The  State.  ^  fl»i 

[No.  18,452.     Filed  December  14,  1897.] 

Offioebs. — Sheriff  Has  no  Right  to  Demand  Fees  in  Advance, — ^A 
sheriff,  in  the  absence  of  statutory  authority,  cannot  demand  pay- 
ment of  his  fees  before  serving  a  summons  issued  to  him  from 
another  county. 

From  the  Delaware  Circuit  Court.    Affirmed. 

B.  L.  Smithy  Claude  Cambern  and  D,  L.  Smithy  for 
appellant. 

F.  L.  GasSy  H.  L,  Hoppingy  Frank  Ellis  and  John 
T.  Walterhausey  for  State. 

Monks,  J. — On  June  15,  1897,  Nettie  L.  Kenner  be- 
gan an  action  against  Balph  H.  Kenner  in  the  Dela- 
ware Circuit  Court.  A  summons  was  duly  issued  by 
the  clerk  of  said  court  to  appellant,  as  sheriff  of  Bush 
county,  Indiana,  in  which  county  the  said  Balph  H. 
Kenner  resided,  commanding  said  sheriff  to  serve  the 
same  upon  said  Kenner,  and  make  due  return  thereof. 
Upon  receipt  of  said  summons,  appellant  notified  the 
clerk  of  the  Delaware  Circuit  Court  and  the  attorney 
of  Nettie  L.  Kenner,  that  he  would  not  serve  said 
summons  until  his  fees  for  the  service  thereof, 
amounting  to  $2.05,  were  first  paid.  Upon  a  proper 
showing  of  said  facts,  the  Delaware  Circuit  Court  en- 
tered an  order  directing  the  appellant  to  appear  on  the 
28th  of  June,  1897,  and  show  cause  why  he  should  not 
be  adjudged  in  contempt  of  said  court  for  refusing  to 
serve  said  summons  and  make  return  thereof  as  com* 
manded.     On  the  day  named  appellant  appeared  in 
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said  court  and  filed  his  answer,  stating  his  reasons  for 
not  serving  said  summons,  which  the  court  held  was 
insufiQcient,  and  adjudged  the  appellant  to  be  in  con- 
tempt of  said  court  for  refusing  to  serve  said  sum- 
mons, and  assessed  a  fine  against  appellant,  from 
which  judgment  appellant  appeals. 

The  only  question  presented  by  the  record  is 
whether  or  not  a  sheriflf  has  the  right  to  demand  pay- 
ment of  his  fees  before  serving  a  summons  issued  to 
him  from  aiiother  county. 

At  common  law  the  sheriff  cannot  refuse  to  execute 
a  writ  before  his  fees  are  paid.  Hescotfs  Case,  1  Salk. 
830;  Hopvian  v.  Barbery  2  Strange  *814;  White  v. 
Haugh,  2  Strange  *1262;  Bridge  v.  Cage,  Cro.  Jac. 
103;  Adams  v.  Hopkins,  5  Johns.  262,  256;  Crofut  v. 
Brandt,  58  N.  Y.  106, 17  Am.  Rep.  213;  Jones  v.  Gup- 
ton,  65  N.  C.  48;  1  Tidd's  Prac,  pp.  ♦233,  *404,  •405; 
Allen  on  Sheriffs,  362;  Murfree  on  Sheriffs,  sections 
891,  1072. 

In  WJiite  V.  Hnugh,  supra^  "the  court  said  they  could 
not  be  making  bargains  with  people  to  obey  their  proc- 
ess, which  they  would  enforce  an  obedience  to,  and 
leave  the  sheriff  to  his  action  of  debt  for  the  fees, 
which  was  his  legal  remedy."  In  Adams  v.  Hopkins, 
supra,  the  court  said  that  "the  sheriflf  has  no  discre- 
tionary power  whether  to  perform  the  service  or  not. 
He  is  bound  to  execute  every  legal  process  delivered 
to  him  before  he  can  demand  his  fees."  It  is  said  in 
Allen  on  Sheriffs,  at  p.  362,  that  "the  sheriff  must  ex- 
ecute the  process  though  his  fees  are  not  paid  to  him 
before  the  service;  he  cannot  require  a  payment  of  the 
fees  as  a  condition  precedent  to  executing  the  writ.  * 
*  *  He  is  bound  to  execute  every  legal  process  de- 
livered to  him  before  he  can  demand  his  fees."  It 
was  held  in  Williams  v.  State,  2  Sneed.  (Tenn.)  162,  that 
no  fees  are  due  an  officer  until  the  services  are  ren- 
dered. 
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It  is  clear  that  unless  there  is  a  statute  authorizing 
a  sheriff  to  collect  his  fees  in  advance,  he  is  bound 
to  execute  every  legal  process  delivered  to  him  before 
he  is  entitled  to  detnand  and  receive  the  fees  there- 
for. It  is  well  settled  in  this  State  that  an  officer  is 
only  entitled  to  such  fees  as  the  statute  provides,  and 
that  he  has  no  right  to  tax  and  collect  any  fee  for  ser- 
vices unless  he  can  produce  a  statute  which  authorizes 
him  to  do  so.  Eley  v.  Miller,  7  Ind.  App.  529,  534,  and 
cases  cited;  Wood  v.  Board,  etc.,  125  Ind.  270;  Noble 
V.  Board,  etc.,  101  Ind.  127;  Leglery.  Paine,  147 Ind.  181, 
182;  Stifflerv.  Board,  etc.,  1  Ind.  App.  368. 

Section  7945,  Burns'  R.  S.  1894  (5868,  R.  S.  1881), 
makes  it  the  duty  of  the  sheriff  to  execute  all  prbcess 
directed  to  him  by  legal  authority.  That  the  process 
in  this  case  was  directed  to  appellant  by  legal  author- 
ity is  not  questioned.  The  act  of  1895  fixing  the  com- 
pensation of  State  and  county  officers  (Acts  1895,  p. 
319),  fixes  the  compensation  of  sheriffs,  and  there  is 
nothing  in  said  act,  or  any  other  statute,  authorizing 
a  sheriff  to  exact  the  payment  of  fees  allowed  by  law 
for  the  performance  of  any  duty,  before  such  duty  has 
been  performed;  but,  on  the  contrary,  by  section  128, 
of  the  act  of  1895  (Acts  1895^  p.  356),  it  is  made  un- 
lawful for  any  sheriff  to  tax  any  fees  or  make  any 
charges  for  services  not  actually  performed.  See,  also, 
section  6545,  Burns'  K.  S.  1894  (E.  S.  1972). 

The  fact  that  section  122  of  the  fee  and  salary  law 
of  1895  provides  "that  in  the  execution  of  all  processes 
issued  from  any  other  county  than  that  of  his  resi- 
dence, the  sheriff  shall  be  entitled  to  charge  and  col- 
lect the  same  fees  for  like  services  in  similar  cases, 
and  which  shall  be  his  own'^  adds  nothing  to  the  force 
of  appellant's  claim.  Neither  the  letter  nor  the  spirit 
of  the  statute  sustains  appellant's  contention,  and  the 
courts  are  not  required  to  delay  proceedings  and  wait 
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for  the  ezecntion  of  their  mandatec^  while  the  officers 
charged  with  the  execution  thereof  collect  or  arrange 
for  the  payment  of  their  fees.  It  is  true  that  the  fees 
for  the  service  of  the  process  issued  to  the  appellant 
from  the  Delaware  Circuit  Court  would  be,  when 
earned^  the  property  of  appellant,  because  the  statute 
so  expressly  provides.  Legler  v.  Paine,  supra,  on  p.  185. 
But  the  statute  did  not  authorize  him  to  name  the  con* 
ditions  upon  which  he  would  discharge  his  official 
duty  by  executing  the  mandates  of  said  court  in  serv- 
ing  said  summons.  It  was  the  duty  of  the  appellant, 
as  sheriff,  to  serve  said  summons  promptly,  and  make 
return  thereof  as  commanded  in  the  writ;  and  then, 
if  his  fees  were  not  paid,  he  was  entitled  to  collect  the 
same  in  the  manner  provided  by  the  statute. 

As  the  fees  of  sheriffs  and  all  other  officers  are  regu- 
lated by  statute,  and  in  many  of  the  states  officers  are 
authorized  by  statute  to  demand  and  receive  their 
fees  for  official  services  before  such  services  are  per- 
formed, the  decisions  in  other  jurisdictions  are  not  en- 
titled to  consideration  in  this  case,  unless  it  is  shown 
that  they  were  made  under  statutes  substantially  the 
same  as  our  own. 

Finding  no  available  error  in  the  record,  the  judg- 
ment is  affirmed. 
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Leach  v.  Rains  et  al. 

[No,  18,265.    Filed  December  16,  1897.] 

Husband  and  Wife. — Postnuptial  Agreement  as  to  Wife^s  Heal  JE^ 
tate. — Simultaneous  Deeds  Construed  Together  When  a  Part  of 
Same  Transaction. — A  husband  and  wife,  for  the  purpose  of  making 
a  marriage  settlement,  joined  in  a  deed  of  conveyance  of  the  wife's 
real  estate  to  a  trustee.  The  deed  contained  the  clause  "each  of 
the  grantors  does  release  any  and  all  interest  in  the  tract  so  con- 
veyed to  the  other,  which  is  now  or  might  hereafter  exist  on 
account  of  the  marital  relations  of  the  two."    The  trustee  recon- 
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veyed  separate  parts  of  the  real  estate  to  the  husband  and  the  wife. 
Held,  upon  the  death  of  the  wife  prior  to  the  death  of  the  husband, 
that  the  husband's  right  of  heirship  thereto,  under  section  2651, 
Bums'  R.  S.  1894,  was  barred  by  the  deed  he  and  his  wife  had  exe- 
cuted. Held,  also,  that  the  three  deeds  were  a  part  of  the  same 
transaction,  and  must  be  construed  together,    pp.  164-166. 

Deed. — Acc^tance  Binds  Orantee. — Where  a  grantee  accepts  a  deed 
and  takes  possession  of  the  real  estate  thereby  conveyed,  he  is 
bound  by  the  conditions  of  the  deed  in  like  manner  as  if  he  had 
signed  an  agreement  containing  the  same.    p.  167. 

Husband  and  Wife. — Antenuptial  and  Postnuptial  Contracts  cu  to 
Wife^s  Beat  Estate. — The  husband's  interest  in  his  wife's  real  estate 
during  marriage  and  his  right  of  inheritance  under  the  statute  may 
be  waived  by  an  agreement  either  antenuptial  or  postnuptial,  pp. 
168,  169. 

Same. —Postnuptial  Contract  cu  to  Wife^s  Real  Estate. — Waiver  of 
Husband  and  Wife  of  Right  to  Inherit  from  Each  Other. — Where  a 
wife,  through  a  trustee,  conveyed  one-half  of  her  real  estate  to  her 
husband,  and  by  the  terms  of  the  deed  released  her  right  to  inherit 
such  real  estate  from  her  husband  should  she  survive  him,  and  the 
husband  made  to  his  wife  a  similar  deed  conveying  to  her  his  in- 
terest in  the  other  half  of  her  real  estate,  the  husband  and  wife  both 
joining  in  the  deeds  to  the  trustee,  and  the  husband  accepted  the 
deed,  and  took  and  held  possession  of  the  real  estate  conveyed  to  him« 
receiving  the  rents  and  profits  thereof  for  more  than  ten  years, 
until  the  death  of  his  wife,  the  covenant  releasing  his  right  of 
inheritance  is  binding  on  the  husband  whether  the  wife  bad  the 
power  to  waive  her  right  to  inherit  or  not.    pp.  168-161, 

Plbadino. — Cross-Complaint.— A  cross-complaint,  like  an  original 
complaint,  must  state  facts  sufficient  to  entitle  the  pleader  to  some 
affirmative  relief,  and  it  cannot  be  aided  by  the  allegations  of  other 
pleadings  in  the  action,    p.  16S. 

From  the  Howard  Circuit  C5ourt    Affirmed. 

C.  N.  Pollard,  B.  F.  Harness  and  W.  R.  VoorhiSy 
for  appellant* 

J.  C.  Herron,  F.  N.  Stratton,  M.  Bell  and  W.  C: 
Purduniy  for  appellees. 

Monks,  J. — Appellees  brought  this  action  against 
appellant  to  recover  possession  of  and  to  quiet  their 
title  to  the  real  estate  described  in  the  complaint. 
Appellant's  demurrer  to  the  amended  complaint  was 
overruled.  Appellant  filed  a  cross-complaint  in  two 
paragraphs,  and  appellees'  demurrer  to  same  was  sus- 
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tained.  Upon  leave  .granted,  appellant  filed  an 
amended  second  paragraph  of  cross-complaint,  to 
which  appellees'  demurrer  for  want  of  facta  was  sus- 
tained. Appellant  refusing  to  plead  further,  judgment 
was  rendered  in  favor  of  appellees.  The  rulings  of  the 
court  on  the  demurrers  are  assigned  as  errors. 

It  appears  from  the  amended  complaint,  that  in 
1886,  appellant  and  one  Isabelle  Lacy  were  husband 
and  wife,  it  being  the  second  marriage  of  each;  that 
said  Isabelle  was  the  owner  of  eighty  acres  of  land  in 
Howard  county,  Indiana,  and  that,  each  being  of  an 
age  when  no  children  would  likely  be  born  to  them, 
and  said  Isabelle  having  no  children  and  no  father  or 
mother  or  brother  or  sister  living,  and  having  raised 
appellee,  Delia  Rains,  they  were  desirous  of  making  a 
marriage  settlement  of  the  respective  property  rights 
of  each  in  case  of  the  death  of  either,  and  for  the  pur- 
pose of  carrying  into  effect  such  settlement  appellant 
and  Isabelle  Leach,  his  wife,  on  the  11th  day  of  Au- 
gust, 1886,  executed  a  deed  conveying  said  eighty 
acres  of  real  estate  to  a  trustee.  It  was  set  forth  in 
said  deed  that  the  same  was  made  for  the  express  pur- 
pose of  having  the  grantee  convey  the  east  half  of  said 
real  estate  to  appellant,  and  the  west  half  to  Isabelle 
Leach,  his  wife,  "to  the  intent  that,  when  said  convey- 
ances are  made,  each  shall  accept  the  same  in  full  sat- 
isfaction and  discharge  of  any  interest  either  has  in 
the  tract  conveyed  to  the  other  by  virtue  of  the  marital 
relations  existing  between  them,  and  it  is  agreed  and 
understood  that  in  consideration  of  the  making  of  said 
conveyances  each  of  the  grantors  hereto  does  release 
any  and  all  interest  in  the  tract  so  conveyed  to  the 
other  which  now  or  might  hereafter  exist  on  account 
of  the  marital  relations  of  the  two."  That,  in  accord- 
ance with  said  trust,  the  trustee,  on  the  11th  day  of 
August,  1886,  executed  a  warranty  deed  conveying  the 
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east  half  of  said  eighty  acres  to  appellant.  It  was  re- 
cited in  said  deed  that  appellant,  the  grantee,  should 
receive  and  accept  said  real  estate  "in  lieu  of  any  in- 
terest he  has  or  may  have  in  the  real  estate  this  day 
conveyed  to  Isabelle  Leach,  hift  wife,  either  as  her  heir, 
or  by  virtue  of  the  marital  relations  existing  between 
them,  under  the  statutes  of  Indiana,  and  the  said 
Lewis  Leach  does  hereby  receive  and  accept  this  con- 
veyance in  lieu  of  and  in  full  satisfaction  of  any  and 
all  claims  on  or  interest  in  the  real  estate  this  day  so 
conveyed  to  Isabelle  Leach,  his  wife,  that  he  has  or 
may  have  as  her  heir,  or  by  virtue  of  their  being  hus- 
band and  wife:  provided  that  she  accept  the  tract  so 
conveyed  to  her  in  lieu  of  her  interest .  as  his  wife  in 
the  tract  herein  conveyed  to  him;"  that  appellant  ac- 
cepted said  deed  on  said  terms,  and  took  and  held  pos- 
session of  said  real  estate  from  the  date  of  said  deed, 
and  has  received  the  rents  and  profits  thereof  con- 
tinuously until  the  commencement  of  this  action.  On 
the  same  day,  August  11,  1886,  said  trustee,  in  ac- 
cordance with  said  trust  executed  a  warranty  deed, 
conveying  the  west  half  of  said  eighty  acres  to  Isa- 
belle Leach.  It  was  recited  in  said  deed  that  "said 
Isabelle  Leach  shall  receive  and  accept  said  convey- 
ance in  lieu  of  any  interest  she  has  or  may  have  by  vir- 
tue of  her  being  the  wife  of  Lewis  Leach  [appellant]  in 
the  real  estate  this  day  conveyed  to  him,  and  she  does 
receive  atid  accept  the  same  in  lieu  of  her  interest  in 
the  same  by  virtue  of  her  being  the  wife  of  said  Lewis 
Leach  [appellant]."  Said  Isabelle  Leach  accepted  said 
conveyance  and  took  and  held  possession  of  said  real 
estate  conveyed  to  her  until  when  she  died,  intestate, 
the  owner  of  said  forty  acres,  leaving  surviving  her, 
appellant,  her  husband,  and  nephews  and  nieces,  but 
no  .children  or  th^ir  descendants.  It  is  clear,  under 
the  facts  stated  in  the  amended  complaint,  that  appel- 
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lant  would,  unless  prevented  by  the  deeds  set  forth^ 
take  the  forty  acres  in  controversy,  under  section  2651, 
Burns'  R.  S.  1894  (2490,  R.  S.  1881),  which  provides 
that  "if  a  husband  or  wife  die  intestate,  leaving  no 
child  and  no  father  or  mother,  the  whole  of  his  or  her 
property,  real  and  personal,  shall  go  to  the  survivor." 
Appellant  insists  that  "his  right  of  heirship  to  the 
land  in  controversy  is  not  barred  by  the  deed  he  and 
his  wife  executed,  conveying  the  eighty  acres  to  the 
trustee. '^  It  would  seem  clear,  however,  that  the  lan- 
guage that  "each  of  the  grantors  does  release  any  and 
all  interest  in  the  tract  so  conveyed  to  the  other,  which 
is  now  or  might  hereafter  exist  on  account  of  the  mar- 
ital relations  o/  the  two,"  was  comprehensive  enough 
to  include  the  right  to  inherit  as  heir  under  the  pro- 
visions of  section  2651,  Burns'  R.  S.  1894  (2490,  R.  S. 
1881).  Heirship,  under  said  section,  depends  upon  the 
marital  relations,  and  if  that  relation  did  not  exist  at 
the  time  of  the  death,  the  survivor  could  not  inherit 
as  heir,  or  otherwise.  Heirship  of  the  survivor  exists, 
therefore,  on  account  of  the  marital  relation  of  the  two 
at  the  time  of  the  death  of  the  other.  The  language  of 
the  deed  made  by  appellant  and  wife  to  their  trustee 
therefore  was  comprehensive  enough  to,  and  did,  au- 
thorize the  trustee  to  insert  the  release  contained  in 
the  deed  to  appellant  of  any  interest  he  might  have  in 
the  forty  acres  in  controversy  as  heir  of  his  wife  or  by 
virtue  of  the  marital  relation  existing  between  them. 
But  we  are  not  required  to  depend  alone  on  the  lan- 
guage of  the  deed  to  the  trustee,  for  as  the  three  deeds 
were  executed  at  the  same  time  and  relate  to  the  same 
subject-matter  and  were  part  of  the  same  transaction, 
they  must,  therefore,  be  construed  together.  Bums 
V.  Singer  Mfg.  Co.,  87  Ind.  541,  547,  and  cases  cited; 
Ireland  v.  Montgomery ,  34  Ind.  174;  Schmtieckle  v. 
Waters,  125  Ind.  265,  267;  Durland  v.  Pitcaim,  51 
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Ind.  426,  44:4;  Cunningham  v.  Oivinn,  4  Blackf.  841; 
Sution  V.  Bichwith,  68  Mich.  803,  36  N.  W.  79,  13 
Am.  St.  344,  and  note  p.  351. 

It  is  expressly  sfated  in  the  deed  to  appellant,  that 
he  accepts  the  same  in  lieu  of,  and  in  full  satisfaction 
of,  any  claims  or  interest  in  the  real  estate  conveyed 
to  his  wife,  that  he  has  or  may  have  as  her  heir,  or  by 
virtue  of  the  marital  relation  existing  between  them ; 
and  by  his  acceptance  of  said  deed  and  taking  posses- 
sion of  said  real  estate  he  became  and  is  bound  by 
these  conditions  in  like  manner  as  if  he  had  signed  an 
agreement  containing  the  same.  Street  v.  Chapman^ 
29  Ind.  142;  Smith  v.  Hollett,  34  Ind.  519;  Fairbanks 
V.  Meyers,  98  Ind.  92,  97,  98;  Chicago,  etc.,  R.W.  Co. 
V.  Derhes,  103  Ind.  520,  523,  524,  and  cases  cited;  Thie- 
baud,  Tr.,  v.  Union  Furniture  Co.,  143  Ind.  340,  344. 

Construing  said  deeds  together,  it  is  evident  that 
appellant  not  only  released  his  rights  in  said  forty 
acres,  under  section  2642,  Bums'  R.  S.  1894  (2485,  R.  S. 
1881),  but  also  his  rights  under  sedtion  2651,  Burns' 
R.  S.  1894  (2490,  R.  S.  1881). 

In  Glass  v.  Davis,  118  Ind.  593,  cited  by  appellant, 
the  real  estate  was  conveyed  to  the  wife  during  cover- 
ture as  her  jointure  in  the  lands  of  her  husband.  The 
court  held  that  the  one-third  in  fee,  which  the  wife 
takes  in  the  lands  of  her  deceased  husband  under  sec- 
tions 2640,  2652,  Burns'  R.  S.  1894  (2483,  2491,  R.  S. 
1881,)  was  intended  to  take  the  place  of  the  dower  to 
which  she  was  entitled  before  the  passage  of  the  stat- 
ute, and  that  the  jointure  had  the  same  effect  on  the 
interest  the  wife  takes  under  our  statute  that  it  had  on 
her  dower  interest;  and  that,  as  jointure  merely 
barred  a  wife's  right  to  dower,  it  only  barred  her  right 
under  the  section  of  the  statute  giving  her  said  one- 
third,  and  not  her  right  as  heir  under  section  2651 
(2490),  supra.    In  this  case  the  conveyance  was  in  lieu 
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of  appellant's  interest  in  said  forty  acres  as  heir  of  his 
wife  or  by  virtue  of  the  marital  relation  between 
them,  and  not  in  lieu  of  the  one-third,  as  in  Olass  v. 
DaviSy  supra.   That  case  is,  therefore,  not  in  point  here. 

It  is  next  contended  by  appellant  that  no  title 
passed  by  the  deed  of  appellant  and  wife  to  the  trustee, 
and  that  his  wife  died  the  owner  of  the  eighty  acres 
of  land,  for  the  reason  that  he  could  not  legally  con- 
sent to^his  wife's  conveyance  of  her  real  estate  to  a 
trustee  upon  the  express  condition  that  one-half 
thereof  should  be  reconveyed  to  him,  and  that  she 
should  be  barred  of  all  interest  therein  as  wife  and 
heir;  that  the  wife  would  be  the  loser  in  sucn  a  trans- 
action. A  married  woman  may,  through  the  interven- 
tion of  a  trustee,  convey  her  seperate  real  estate  to  her 
husband  as  a  gift,  or  for  a  valuable  consideration,  sub 
ject  to  be  avoided  for  fraud  or  undue  influence  on  his 
part.  Johnson  v.  Rockwell^  12  Ind.  76,  79,  80;  Hetrick 
V.  Hetrick^  13  Ind.  44,  45;  Note  to  Turner  v.  ShaWy  9 
Am.  St.  323,  326,*  Boyd  v.  De  La  Montagniey  73  N.  Y. 
498,  602,  29  Am.  Rep.  197;  Darlington's  Appeal,  86 
Pa.  St.  512,  619,  520,  27  Am.  Rep.  726;  Scarhorough 
V.  Wathins,  9  Mon.  (Ky.)  540,  547,  548,  50  Am.  Dec. 
528;  Jenne  v.  Marble,  37  Mich.  319,  322;  14  Am.  & 
Eng.  Ency.  of  Law,  559;  Reeve's  Dom.  ReL,  p.  98; 
Schouler's  Dom.  ReL,  section  190. 
The  deed  of  appellant  and  wife  was  executed  in  all 
respects  as  required  by  the  laws  of  this  State,  and 
was  sufficient  to  convey  the  eighty  acres  to  said  trus- 
tee. A  married  woman  is  authorized  to  convey  her 
separate  real  estate  by  deed  in  which  her  husband 
shall  join.  Sections  3340,  6961,  6962,  Burns'  R.  S.  1894 
(2921,  5116,  5117,  R.  S.  1881). 

It  is  settled  law  that  parties  in  contemplation  of 
marriage  can,  by  contract,  settle  the  rights  that  each 
shall  have  in  their  own  and  each  other's  property  dur- 
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ing  their  married  life,  and  that  the  survivor  shall  not 
inherit  or  take  any  of  the  property  of  the  other  or  any 
interest  therein.  McNutt  v.  McNutt^  116  Ind.  545,  and 
cases  cited;  Bowen  v.  Swander^  121  Ind.  164,  168; 
Wiseman Y.  Wiseman^ ^ZlnA..  112;  Shaffer y.  MatthewSj 
77  Ind.  83;  Richards  y.  Richards^  17  Ind.  636;  Hough- 
ion  V.  Houghton^  14  Ind.  605;  Oarver  v.  Miller^  16 
Ohio  St.  527;  14  Am.  and  Eng.  Ency.  of  Law,  539;  5 
Am.  and  Eng.  Ency  of  Law,  909. 

It  follows  that,  if  the  deeds  in  this  case  had 'been  ex- 
ecuted before  the  marriage  of  api)ellant  and  his  wife, 
that  the  same  would  have  been  binding  on  both  par- 
ties. Appellant's  capacity  to  contract  was  not  im- 
paired by  the  marriage.  He  possessed  the  same  power 
to  contract  after  bis  marriage  as  before.  He  could  re- 
lease his  right  in  the  property  of  his  wife  during  the 
marriage  and  his  right  to  inherit  from  her  afterwards, 
the  same  after  his  marriage  as  before.  Wright  v. 
JoneSj  105  Ind.  17;  Huffmanv.  Copeland,  139 Ind.  221. 

In  Wright  v.  JoneSy  supra,  it  was  held  that  when  a 
husband,  to  secure  a  life  estate  in  the  homestead 
owned  by  his  wife,  verbally  promises  to  relinquish  his 
claim  to  all  other  interest  in  her  property,  and  she,  in 
consideration  of  that  promise,  undertakes  to  vest  such 
life  estate  in  him,  the  agreement  is  valid.  The  court 
said:  "If  the  husband  prefers  a  life  estate  in  a  partic- 
ular piece  of  property,  and  to  secure  the  desired  estate 
promises  to  accept  such  a  life  estate  and  to  relinquish 
his  claim  as  to  all  other  interest  in  his  wife's  property, 
p.nd  she,  in  consideration  of  that  promise,  undertakes 
to  vest  that  life  estate  in  him,  the  agreement  is  valid, 
because  it  possesses  all  the  essential  features  of  a  con- 
tract. If  the  contract  were  carried  into  effect  by  the 
execution  of  a  deed,  it  would,  as  it  seems  to  us,  be  im- 
possible to  impeach  it.  No  ground  upon  which  it 
could  be  imi)eached  occurs  to  us,  and  none  has  been 
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suggested.  The  difference  between  the  case  we  have 
put  by  way  of  illustration  and  the  real  case  consists 
simply  in  the  method  of  vesting  the  life  estate  in  the 
husband.  In  the  supposed  case  the  method  is  assumed 
to  be  by  deed,  while  in  the  real  case  it  is  by  will.  *  * 
*  Once  it  is  granted  that  such  a  contract  is  valid, 
then  it  must  follow  that  the  method  of  vesting  the 
estate  is  not  of  controlling  importance."  The  right 
of  inheritance  under  the  statute  may  be  waived  by  the 
husband  by  an  agreement  either  antenuptial  or  post- 
nuptial, or  may  be  restrained  by  some  eistoppel  which 
he  has  imposed  upon  himself.  Roach  v.  WhitCy  94  Ind. 
610;  Huffman  v.  Copelandy  supra,  pp.  226,  226,  231. 
Counsel  for  appellant,  however,  insist  that  a  mar- 
ried woman  has  no  power  to  release  her  right  to  in- 
herit the  land  of  her  husband,  and  that,  as  ^^appel- 
lant's wife  was  not  barred  of  heirship  in  the  land  con- 
veyed to  her  husband  if  she  outlived  him,  he  is  not 
barred  from  inheriting  her  lands,  the  agreements  be- 
ing mutual.  If  such  agreement  fail  as  to  one  of  the 
parties  it  must  fail  as  to  both."  Citing  Daubenspecky 
Admr.y  v.  Biggs,  Admr.y  71  Ind.  255,  and  1  Wharton  on 
Contracts,  section  523.  The  case  cited  only  holds  that 
the  evidence  did  not  establish  the  antenuptial  con- 
tract alleged,  while  the  doctrine  stated  in  Wharton 
only  applies  to  executory  contracts,  when  a  promise 
is  the  consideration  for  a  promise.  In  this  case  the 
contract  is  not  executory,  but  was  executed,  and  each 
party  has  accepted  the  deeds.  After  the  deeds  were  ac- 
cepted nothing  remained  to  be  done  by  either  party. 
Each  party  had  done  all  that  he  agreed  to  do  and  all 
that  was  intended  to  be  done.  Appellant  did  not 
make  a  mere  promise  to  execute  in  the  future  a  con- 
tract releasing  his  right  to  inherit  said  real  estate 
from  his  wife,  but  by  the  execution  and  acceptance  of 
the  deeds  he  released  his  right  to  inherit.    When  the 
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deeds  were  delivered,  this  was  accomplished,  so  far 
as  he  was  concerned.  His  wife  then  held  the  real 
estate  conveyed  to  her  free  from  his  right  to  inherit 
the  same,  or  any  part  thereof.  The  release  by  appel- 
lant's wife  of  her  interest,  by  virtue  of  the  marital  re- 
lation between  them,  in  the  real  estate  conveyed  to 
him,  was  not  the  sole  consideration  for  his  release  of 
the  real  estate  conveyed  to  her.  The  forty  acres  con- 
veyed to  him  formed  a  greater  part,  if  not  all,  the  con- 
sideration for  his  release.  Even  if,  as  contended  by 
appellant,  his  wife  did  not  have  the  power  to  bar  her 
right  to  inherit  the  real  estate  conveyed  to  him,  and 
she  could  have  inherited  the  same  if  she  had  survived 
him,  his  relinquishment  of  his  right  as  heir  to  the  real 
estate  conveyed  to  her  is  not  ineffective  for  that  reason, 
but  the  same  is  valid  and  binding  upon  him  until  va- 
cated or  set  aside.  Appellant,  having  taken  posses- 
sion of  the  real  estate  at  the  time  of  the  conveyance 
to  him,  and  held  possession  and  received  the  income 
and  profits  thereof  for  more  than  ten  years,  until  the 
death  of  his  wife,  is  not  now  in  a  position  to  claim 
that  his  release,  in  consideration  of  which  he  acquired 
from  his  wife  title  in  fee  simple  to  said  real  estate,  is 
ineffective  for  any  purpose. 

In  this  State,  however,  there  are  many  contracts 
between  husband  and  wife  which  are  valid  and  may 
be  enforced  in  equity  if  not  at  law.  Rinn  v.  Rhodes,  93 
Ind.  389;  Wilson  v.  Wilson,  113  Ind.  415;  Brovm  v. 
Rawlings,  T2  Ind.  50i5;  Hollowell  v.  Simonson,  21  Ind. 
398;  Ooff  V.  Rogers,  71  Ind.  459;  Procter  v.  Cole,  104 
Ind.  373;  Rose  v.  Rose,  93  Ind.  179;  Behreley  v.  Behr- 
eley,  93  Ind.  255;  Reed  v.  Beazley,  1  Blackf.  97;  But- 
ton V.  Button,  30  Ind.  452;  Harrell  v.  Harrell,  117 
Ind.  94;  Bamett  v.  Harshbarger^  105  Ind.  410;  Wright 
Vol.  149—11 
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V.  JoneSy  supra;  Huffman  v.  Copeland,  supra;  Worth 
V.  Pattouj  5  Ind.  App.  272. 

It  was  a  well  settled  rule  before  the  enactment  of 
statutes  enlarging  the  rights  of  married  women,  that 
contracts  between  husband  and  wife  concerning  the 
separate  estate  of  the  wife  were  binding  in  equity. 
More  V.  Freeman^  Bunb,  205;  Livingston  v.  Livinfjston, 
2  John.  Ch.  537,  539.  It  is  said  in  2  Story's  Eq.  Juris- 
prudence, section  1372,  "Thus,  for  example,  if  a  wife 
having  a  separate  estate  should  bona  fide  enter  into  a 
contract  with  her  husband  to  make  him  a  certain  al- 
Iowa  nee  out  of  the  income  of  such  separate  estate  for  a 
reasonable  consideration,  the  contract,  although  void 
at  law,  would  be  obligatory,  and  would  be  enforced  in 
equity.  *  *  *  So  if  a  husband  and  wife  for  a  bona 
fide  and  reasonable  consideration  should  agree  that  he 
should  purchase  land  and  build  a  house  thereon  for 
her,  and  that  she  should  pay  him  therefor  out  of  the 
proceeds  of  her  own  real  estate,  if  he  should  perform 
the  contract  on  his  side  she  also  would  be  compelled 
to  perform  it  on  her  side." 

It  has  been  held  that  a  contract  between  husband 
and  wife,  free  from  fraud  or  undue  influence  on  his 
part,  whereby  she  releases  her  right  to  inherit  the 
property  of  the  husband  if  she  survives  him,  is  valid. 
Dakin  v.  Dakin,  97  Mich.  284,  56  N.  W.  562;  Chittock  v. 
Chittock,  101  Mich.  367,  59  N.  W.  655;  1  Beach  on  Con., 
section  475;  2  Beach  on  Con.,  section  954.  Such  con- 
tracts on  the  part  of  the  wife  have  been  recognized  as 
valid,  and  enforced  in  deeds  and  articles  of  separation. 
Thomas  v.  Brown^  10  Ohio  St.  247;  Garver  v.  Miller j 
supra;  Farwelly.  Johnston^  34  Mich.  342;  Randall  v. 
Randall,  37  Mich.  563;  Bissell  v.  Taylor,  41  Mich.  702, 
3  N.  W.  194;  Rhoades  v.  Davis,  61  Mich.  309, 16  N.  W. 
669;  Robertson  v.  Robertson,  26  la.  350;  Owens  v.  Bank, 
31  Md.  325;  Olennv.  Clark,  53  Md.  680;  Dillinger^s  Ap- 
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pealySS  Pa.  St.  357,  361;  Reed  v.  Beazley,  1  Blackf.  97; 
Dutton  V.  DuttoTij  supra;  Hilbish  v.  Hattle^  145  Ind. 
59;  Stewart  on  Marriage  and  Divorce,  section  182-190. 

However,  as*the  complaint  is  sufficient  even  if  ap- 
I>ellant's  wife  did  not  have  capacity  to  release  her  right 
to  inherit  the  real  estate  conveyed  to  him,  we  need  not 
and  do  not  determine  whether  or  not  she  has  such 
power  in  this  State.  The  court  did  not  err  in  overrul- 
ing appellant's  demurrer  to  the  amended  complaint. 
For  the  same  reason  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  first  paragraph  of  cross-complaint. 

The  amended  second  paragraph  of  cross-complaint 
alleges  a  series  of  transactions  between  appellant  and 
his  wife  in  her  lifetime,  upon  which  appellant  claims 
there  is  due  him  a  sum  of  money,  and  that  the  same 
is  a  lien  on  the  real  estate  (describing  the  real  estate 
in  controversy)  which  she  owned  at  the  time  of  her 
death.  It  is  also  alleged  that  his  wife  died  intestate, 
leaving  no  father  or  mother  or  child  or  children  or 
their  descendants  surviving  her,  but  left  appellant  as 
her  only  heir  at  law.  It  is  not  alleged  that  appellees 
have  or  claim  any  adverse  interest  in  said  real  estate, 
or  in  the  estate  of  said  deceased.  No  reason  is  given 
for  making  appellees  parties  to  said  paragraph. 

It  is  well  settled  that  a  cross-complaint,  like  an  orig- 
inal complaint,  must  state  facts  sufficient  to  entitle 
the  pleader  to  some  affirmative  relief,  and  that  it  can- 
not be  aided  by  the  allegations  of  other  pleadings  in 
the  action.  Conger  v.  Miller^  104  Ind.  592,  and  cases 
cited;  Masters  v.  Beckett ^  83  Ind. -595;  5  Ency.  of  PI.  and 
Prac,  680,  681. 

It  follows  that  the  court  did  not  err  in  sustaining 
appellees'  demurrer  to  said  amended  second  para- 
graph of  cross-complaint. 

There  being  no  available  error  in  the  record,  the 
judgment  is  affirmed. 
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In  re  Petition  of  Stroh,  Sheriff  of  DeKalb  County. 

[No.  18,895.    FUed  December  16, 1897.] 

Appeal.— CoiMfnicf ion  of  Fee  and  Salary  Law.^When  Appeal  WiU 
Not  Lie. — No  appeal  will  lie  from  an  order  of  the  trial  court  in 
a  prooeeding  instituted  by  a  county  officer,  under  section  8105, 
Bums'  R.  S.  1894,  for  the  construction  of  a  fee  and  salary  law. 

^rom  DeKalb  Circuit  Court.  Appeal  dismissed. 

D.  M.  Linkj  for  appellant. 

McCabe,  J. — The  appellant,  as  sheriff  of  DeKalb 
county,  filed  a  petition  in  the  circuit  court  that  he  is 
in  doubt  as  to  the  proper  charge  to  be  made  by  him  in 
his  reports  to  the  board  of  commissioners  relating  to 
the  per  diem  allowed  to  him  by  the  act  approved  March 
11, 1895,  for  attending  court;  that  said  provision  gives 
him  the  sum  of  f 2.00  per  diem^to  be  paid  by  the  county; 
that  in  his  reports  heretofore  he  has  not  charged  him- 
self with  such  per  diem^  believing  that  the  provision 
aforesaid  entitles  him  to  such  sum;  that  it  is  now 
claimed  that  he  should  make  such  charge  to  himself. 
And  he  respectfully  asks  the  court  to  decide  the  ques- 
tion thus  presented,  and  enter  such  decision  upon  the 
records  of  the  court.  The  circuit  court  rendered  a 
written  opinion,  holding  that  the  f2.00  per  diem  al- 
lowed by  section  122,  on  page  354,  of  said  act  must  be 
paid  into  the  county  treasury,  or  credited  to  the  county 
by  the  sheriff  as  all  other  fees,  with  certain  exceptions, 
not  necessary  to  meution,  as  the  property  of  the 
county,  and  cannot  be  paid  back  to  the  sheriff  unless 
such  payment  is  necessary  to  make  the  full  amount 
of  1^2,300.00,  the  amount  of  his  annual  salary  allowed 
by  section  38  of  said  act.  The  sheriff  excepted  to  the 
opinion  of  the  circuit  court,  and  appeals  therefrom  to 
this  court  and  assigns  for  error  that  said  court  erred 
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in  its  conclusions  of  law,  and  in  its  construction  of  the 
statute  covering  fees  and  salaries  of  county  officers. 

This  proceeding  is  probably  founded  on  section  8105, 
Burns'  R.  S.  1894  (6029,  R.  S.  1881).  That  is  section  36  of 
the  fee  and  salary  act,  approved  March  31, 1879.  See 
Acts  1879,  p.  130.  Assuming  without  deciding  that  the 
section  is  still  in  force,  we  find  no  provision  in  said 
section  or  any  other  statute  authorizing  an  appeal  from 
such  an  order.  The  provision  is  that  "said  judge  shall 
decide  the  same,  which  decision  shall  be  entered  of 
record  as  other  orders  of  court  are  entered."  The  code 
only  authorizes  an  appeal  from  a  final  judgment,  or 
such  interlocutory  orders  as  are  there  specified.  Sec- 
tions 644,  658,  Burns^  R.  S.  1894  (632,  646,  R.  S.  1881). 

Our  attention  has  been  attracted  to  three  decisions 
of  this  court  touching  the  subject.  Ex  parte  Ford^  74 
Ind.  415;  State  v.  Barron^  74  Ind.  374;  Boards  etc.,  v. 
Presshfy  81  Ind.  361.  The  first  case  seems  to  have  been 
an  application,  under  the  section  of  the  act  referred 
to,  for  a  construction  of  the  fee  and  salary  law,  and 
the  appeal  in  that  case  was  entertained  without  the 
question  of  the  right  of  appeal  in  such  cases  having 
been  raised,  considered,  or  thought  of.  The  latter  case 
was  one  which  originated  by  the  filing  of  a  claim  by 
the  sheriff  before  the  board  of  commissioners  for  an 
allowance  for  mileage.  The  board  refused  to  allow  a 
part  of  the  claim,  and  he  appealed  to  the  circuit  court, 
which  gave  judgment  for  the  whole  amount  de- 
manded, and  the  board  of  commissioners  appealed  to 
this  court.  That  case  neither  directly  or  indirectly 
involved  the  question  of  the  right  of  appeal  from  an 
order  entered  on  such  an  application  under  the  statute 
last  referred  to.  It  was  there  said  by  Woods,  J., 
speaking  for  the  court,  that:  "Whether  such  an  order 
can  be  made  without  notice  to  the  party  concerned 
and  what  the  effect  of  the  order  when  made,  either 
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in  respect  to  or  beyond  the  particular  service  decided 
upon,  we  are  not  called  upon  to  consider.  No  order  of 
the  circuit  court  or  judge  is  shown  to  have  been  asked 
for  or  made  under  this  section  of  the  law  in  reference 
to  the  matter  in  issue.  The  appellee  presented  his 
claim  to  the  board  of  commissioners,  and  appealed 
from  the  adverse  decision  to  the  circuit  court.  From 
the  decision  of  that  court  the  board  had  a  clear  right 
as  in  other  cases  to  appeal  to  this  court." 

The  second  one  of  the  cases  was  an  appeal  by  the 
State,  through  the  prosecuting  attorney,  from  a  judg- 
ment forfeiting  money  paid  to  the  clerk  instead  of  a 
recognizance  bond,  by  the  defendant.  It  did  not  in- 
volve the  right  of  appeal  from  such  an  order. 

Thus,  it  is  made  abundantly  clear  that  neither  of  the 
last  two  decisions  above  referred  to  touches  the  right 
of  appeal  from  an  order  made  on  such  an  application 
as  is  here  involved. 

The  other  case  neither  having  considered  or  decided 
the  question,  we  are  left  free  to  express  our  opinion 
that  no  api)eal  from  such  an  order  was  ever  contem- 
plated or  authorized  by  any  statute  or  law.  But  in 
this  case  there  was  not  even  an  order  made  or  entered 
of  record.  There  is  nothing  but  a  written  opinion  de- 
livered, and  it  was  not  entered  of  record,  but  it  is 
brought  into  the  record  in  this  court  by  a  bill  of  excep- 
tions. Therefore  we  are  not  at  liberty  to  express  any 
opinion  as  to  the  correctness  of  the  construction  of  the 
statute  given  by  the  circuit  court,  because  this  appeal  is 
not  properly  before  u«.  But  see  Legler  v.  Paine,  147 
Ind.  181. 

The  appeal  is  dismissed. 
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The  Baltimore  and  Omo  Southwestern  Railway  ,^  ,^ 
Company  v.  Little,  Administratrix.  }g  Jg 

[No.  18,124.    Filed  December  17, 1897.] 

Appeal  and  Error. — Complaint, — Review. — ^Where  a  osuse  is  sub- 
mitted to  the  jury  upon  a  single  paragraph  of  a  oomplaint,  other 
paragraphs  thereof  will  not  be  considered  on  appeal,    pp,  167,  168. 

Pleadinq. — Demurrer. — A  demurrer  in  the  following  language : 
*'  The  defendant  demurs  to  each,  the  first,  second,  third,  and  fourth 
paragraphs  of  the  plaintiff's  amended  complaint,  separately  and 
severally,  for  the  reason  that  neither  of  said  paragraphs  states  facts 
sufQlcient  to  constitute  a  cause  of  action  against  it,"  challenges  the 
paragraphs  of  complaint  severally,    p.  169. 

KEOLiGENOE.~FeZZoi^  Servant. — Employers'  Liability  Act. — The  ex- 
emption from  the  fellow  servant  rule,  as  provided  by  subdivision 
three  of  the  employers'  liability  act,  is  intended  to  make  corpora- 
tions liable  where  the  servant  does  an  act  or  omits  action  in  obedi- 
ence to  the  command  of  the  corporation,  given  by  rule,  regulation, 
or  by-law,  or  through  any  person  delegated  with  authority  from 
the  corporation  to  make  the  command,  and  not  from  the  omission 
or  neglect  of  the  servant  to  comply  with  such  command,  pp.  169^ 
171. 

Same. — Fellow  Servant. — Employer^  Liability  Act. — ^The  exemption 
from  the  fellow  servant  rule  of  servants  in  charge  of  any  signal, 
telegraph  office,  switch  yard,  shop,  round-house,  locomotive  en- 
gine, or  train  upon  a  railway,  as  provided  by  the  employeraT 
liability  act,  section  7088,  Bums'  R.  S.  1894  (Acts  1898,  p.  294),  does 
not  include  a  brakeman  charged  with  the  duty  of  opening  and  dos- 
ing a  switch,    pp.  171-174* 

From  the  Pike  Circuit  Conrt.  Reversed. 

W.  R.  OardineVy  C.  O.  Gardiner  and  E.  W.  'Strong^ 
for  appellant. 

Cullop  &  Kessinger  and  (yNeal  &  O^Nealy  for  ap- 
pellee. 

Hackney,  J. — In  the  lower  court  the  appellee  recov- 
ered a  judgment  for  damages  alleged  to  have  arisen 
from  the  appellant's  negligent  killing  of  John  F.  Little. 
The  complaint  was  in  four  paragraphs,  but  the  cause 
was  submitted  to  a  jury  upon  the  second  paragraph 
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only.  It  would,  therefore,  be  improper  to  consider  the 
sufficiency  of  other  paragraphs.  Robinson  v.  Dickey, 14S 
Ind.205;ifart;iw  v.  iSaj/er,  145  Ind.261.  The  second  par- 
agraph of  complaint  alleged  that  Little  was  a  locomo- 
tive engineer,  in  the  employ  of  the  appellant,  in  charge 
of  a  locomotive  hauling  a  fast  train  eastward  over  the 
appellant's  road;  that  a  west  bound  extra  freight  train, 
in  charge  of  a  crew  of  appellant's  employes,  ran  to  the 
station  of  Cochran,  where  the  appellant  maintained 
switches,  sidetracks,  and  a  switch  yard,  and  where 
said  train  was  required  to  be  sidetracked  to  permit 
said  east  bound  passenger  train  to  pass  without  stop* 
ping;  "that  one  of  the  crew,  the  head  brakeman,  to 
whom  the  appellant  had  delegated  its  authority  in 
that  behalf  (defendant,  by  its  neglect  and  negligence, 
had  no  other  employe  at  said  switch  and  switch  yard 
in  charge  thereof)  to  unlock  and  open  the  switch,  so 
that  said  train  could  go  upon  said  sidetrack,  and 
whose  duty  it  was,  by  the  rules  of  the  defendant,  after 
said  train  got  upon  said  sidetrack,  to  lock  and  close 
said  switch,  and  the  said  brakeman  did  unlock  and 
open  said  switch  and  did  permit  the  said  freight  train 
to  go  in  said  switch  and  in  and  upon  said  sidetrack, 
and  there  said  freight  train  was  allowed  to  be  and 
stand  by  the  crew  running  and  managing  the  same. 
But  the  said  head  brakeman,  after  said  train  got  in 
upon  said  sidetrack,  carelessly  and  negligently  for- 
got and  failed  to  close  and  lock  said  switch,  and  care- 
lessly and  negligently  left  the  same  open,  unlocked 
and  unfastened  and  in  a  dangerous  condition."  It  is 
then  alleged  that  Little's  train,  in  passing  said  Coch- 
ran station,  ran  into  the  open  switch  and  upon  the 
sidetrack,  colliding  with  said  standing  freight  train 
and  killing  Little,  all  without  the  fault  or  negligence 
of  said  Little. 
It  will  be  observed  that  this  paragraph  is  predicated 
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upon  the  negligence  of  the  head  brakeman  of  the 
freight  train,  whose  duty  it  was  to  open  and  close  the 
switch,  in  forgetting  to  close  it  after  the  train  had 
gone  in  upon  the  sidetrack. 

The  language  of  the  appellant^s  demurrer  was  that 
"the  defendant  demurs  to  each,  the  first,  second,  third, 
and  fourth  paragraphs  of  the  plaintiff's  amended  com- 
plaint separately  and  severally,  for  the  reason  that 
neither  of  said  paragraphs  states  facts  sufficient  to 
constitute  a  cause  of  action  against  it."  Appellee's 
learned  counsel  suggest  that  "Such  a  demurrer  would 
have  to  be  overruled  if  a  single  good  paragraph  ap- 
peared." We  suppose  it  is  intended  to  make  the  ob- 
jection that  the  demurrer  was  joint  and  not  several; 
but  we  think  it  manifest  that  the  demurrer  was  to  the 
paragraphs  severally. 

On  behalf  of  the  appellant  the  sufficiency  of  the  sec- 
ond paragraph  of  the  complaint  is  attacked  by  assign- 
ment of  error  and  protracted  discussion,  and,  while 
there  is  a  mistaken  contention  for  the  appellee  that 
the  sufficiency  of  this  paragraph  is  not  attacked  in 
discussion,  her  counsel  discuss,  as  applicable  to  the 
evidence,  the  principles  involved  in  the  objections 
urged  against  the  complaint.  The  limits  of  our  in- 
quiries have  been  narrowed  somewhat  by  the  follow- 
ing concessions  of  counsel  for  the  appellee :  "At  the 
very  threshold  of  our  argument  we  feel  called  upon  to 
concede,  which  we  do  frankly,  that  our  cause  would 
be  untenable,  under  our  Indiana  decisions,  but  for  the 
'Employers'  Liability  Act'  of  March  4,  1893,"  ♦  ♦  • 
and  "we  concede  again  that  we  must  ground  our  claim 
for  an  affirmation  of  the  judgment  on  subdivisions 
numbered  three  and  four  of  section  one  of  that  act." 

This  concession,  which  is  undoubtedly  correct, 
would,  in  the  absence  of  the  provisions  of  the  act  men- 
tioned, defeat  the  appellee's  recovery  upon  the  rule 
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that  the  head  brakeman,  whose  negligence  caused  the 
collision  and  the  death  of  Little,  was  a  fellow  servant 
of  Little  as  to  the  act  negligently  omitted.  It  remains, 
therefore,  to  determine  whether  the  paragraph  of  com- 
plaint in  question  stated  a  cause  of  action,  freed,  by 
the  act  mentioned,  from  the  fellow  servant  rule. 

The  third  and  fourth  subdivisions  of  section  one  of 
the  act  of  March  4,  1893  (Acts  1893,  p.  294),  section 
7083,  Bums'  R.  S.  1894,  are  as  follows,  our  figures 
separating  them  into  specifications  of  exemption  from 
the  fellow  servant  rule:  (1)  "Third.  Where  such  in- 
jury resulted  from  the  act  or  omission  of  any  person 
done  or  made  in  obedience  to  any  rule,  regulation  or 
by-law  of  such  corporation,  or"  (2)  "in  obedience  to 
the  particular  instructions  given  by  any  person  dele- 
gated with  the  authority  of  the  corporation  in  that 
behalf.^'  (3)  "Fourth.  Where  such  injury  was  caused 
by  the  negligence  of  any  person  in  the  service  of  such 
corporation  who  has  charge  of  any  signal,  telegraph 
office,  switch  yard,  shop,  round-house,  locomotive  en- 
gine or  train  upon  a  railway,  or"  (4)  "where  such  in- 
jury was  caused  by  the  negligence  of  any  person,  co- 
employe  or  fellow  servant  engaged  in  the  same  com- 
mon service,  in  any  of  the  several  departments  of  the 
service  of  any  such  corporation,  the  said  person,  co- 
employe  or  fellow  servant,  at  the  time  acting  in  the 
place,  and  performing  the  duty  of  the  corporation  in 
that  behalf,  and  the  person  so  injured,  obeying  or  con- 
forming to  the  order  of  some  superior  at  the  time  of 
such  injury,  having  authority  to  direct;  but  nothing 
herein  shall  be  construed  to  abridge  the  liability  of 
the  corporation  under  existing  laws." 

The  gist  of  the  cause  of  action  alleged,  as  we  have 
seen,  was  in  the  omission  of  a  duty,  which  duty  was 
required  by  rule  of  the  appellant  corporation.  The 
complaint  did  not  allege  that  the  omission  by  the 
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brakeman  was  in  obedience  to  a  rule.  It  is  plain, 
therefore,  that  the  case  does  not  fall  within  the  first 
of  the  above  specifications  of  the  act. 

The  appellee's  construction  of  this  specification  is 
that  if  any  duty  is  enjoined,  by  rule,  etc.,  upon  a  serv- 
ant, and  the  duty  is  omitted  or  neglected,  the  corpora- 
tion is  liable  for  resulting  injury.  If  this  was  the 
proper  construction  of  the  specification,  there  would 
be  little  requirement  for  other  provisions  of  the  act 
than  those  of  the  third  subdivision,  since  it  would 
strike  down  the  fellow  servant  rule  in  its  entirety 
wherever  the  act  or  omission  is  in  the  line  of  duty.  It 
would  make  the  corporation  liable  for  the  act  or  omis- 
sion of  a  servant,  whether  negligent  or  not,  and 
whether  the  duty  negligently  performed  or  negli- 
gently omitted  may  have  been  enjoined  by  the  general 
rules,  etc.,  of  the  corporation,  or  is  in  obedience  to 
particular  instructions  from  one  "delegated  with  au- 
thority in  that  behalf."  Such  was  not  the  intention  of 
the  legislature.  On  the  contrary,  we  think  there  can 
be  no  doubt  that  it  was  intended  by  the  third  subdi- 
vision to  make  corporations  liable,  where  the  servant 
does  an  act  or  omits  action  in  •obedience  to  the  com 
mand  of  the  corporation  given  by  rule,  regulation  or 
by-law,  or  through  any  i)erson  delegated  with  author- 
ity from  the  corporation  to  make  the  command  and 
such  act  or  omission  results  in  injury  to  another.  This 
construction  not  only  arises  from  the  unambiguous 
language  of  the  subdivision,  but  is  supported  by  the 
general  character  of  the  act  and  the  provisions  of  sub- 
division four.  Before  leaving  the  third  subdivision,  it 
may  be  well  to  recall  that  the  complaint  does  not  al- 
lege the  omission  to  have  been  pursuant  to  particular 
instructions  from  anyone,  and  in  any  view  of  the  case, 
the  second  specification  would  give  no  aid  to  the 
pleading. 

The  fourth  subdivision  relates  to  the  negligence  of 
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servants,  and  not,  as  with  the  third  subdivision,  to 
acts  or  omissions  done  or  made  by  order  of  the  com- 
pany or  some  one  in  command.  The  specification 
which  we  have  numbered  three  describes  a  class  of 
servants  for  whose  negligence  corporations  are  made 
liable,  and  they  are  servants  most  of  whom,  if  not  all, 
have  heretofore  been  held  not  to  perform  a  duty  which 
the  master  owed  to  other  servants  in  the  same  general 
line  of  the  common  service,  and  therefore  fellow  serv- 
ants. In  other  words,  this  specification  but  enlarged 
the  class  of  vice  principals  as  it  had  before  existed. 
Does  the  negligent  omission  at  the  foundation  of  the 
cause  of  action  here  pleaded  appear  from  the  pleading 
to  have  been  by  any  of  the  vice  principals  so  de- 
scribed? The  only  allegation  of  the  complaint  is  that 
the  omitted  duty  was  by  a  brakeman,  and  we  find  that 
brakemen  are  not  named  in  the  law  among  the  vice 
principals  therein  so  described. 

But,  in  order  to  support  the  complaint,  counsel  for 
the  appellee  insist  that  the  legislature  did  not  intend 
to  use  the  phrase  "switch  yard,"  but  intended  to  sep- 
arate the  two  words  with  a  comma.  With  this  change 
of  punctuation,  they  would  add  to  the  number  of  vice 
principals  one  in  "charge  of  any  ♦  ♦  ♦  Switch,'*  and 
then,  from  the  duty  to  open  and  close  the  switch  when 
he  admitted  his  train  to  the  sidetrack,  argue  that  the 
brakeman  was  in  "charge"  of  the  switch  at  the  time 
he  neglected  to  close  it.  This  position  is  supported 
by  the  insistence  that  there  is  not,  in  railroading  par- 
lance, any  such  term  as  "switch  yard,"  and  that  the 
lexicographers  recognize  no  such  term. 

In  the  statute  the  word  "yard"  is  employed  in  con- 
nection with  and  as  descriptive  of  railway  service, 
and,  as  said  in  Harley  v.  LouisinUe,  etc.,  /?.  IF.  Co.,  57 
Fed.  144,  "the  court  may  know  from  its  general  knowl- 
edge of  the  methods  and  appliances  of  railroad  com- 
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panies  ♦  ♦  »  [the  yard]  consists  of  sidetracks  upon 
either  side  of  the  main  tracks,  and  adjacent  to  some 
principal  station  or  depot  grounds,  where  cars  are 
placed  for  deposit,  and  where  arriving  trains  are  sep- 
arated and  departing  trains' made  up.  It  is  the  place 
where  such  switching  is  done  as  is  essential  to  the 
proper  placing  of  cars  either  for  deposit  or  for  de- 
parture." 

In  St.  Louis,  etc,  R.  W.  Co.  v.  RohUns,  57  Ark.  377,  21 
S.  W.  886,  the  supreme  court  of  Arkansas  recognized 
the  propriety  of  the  term,  and  frequently  employed  it 
with  reference  to  an  action  for  personal  injuries  sus- 
tained in  the  yard  of  the  railroad  company  where  the 
switching  and  making  up  of  trains  was  conducted. 
In  Bapalje  &  Mack's  Digest  of  Railway  Law,  Vol.  5, 
p.  60,  a  division  of  subjects  entitled  "Switch  Yards"  is 
employed.  "Railroad  yard"  and  "switch  yard,"  we 
have  no  doubt  are  synonymous,  and  the  latter  term 
was  used  in  the  act  under  consideration  as  descriptive 
of  the  former.  The  term  found  its  place  in  the  alle- 
gations of  the  second  paragraph  of  complaint,  and 
was  doubtless  understood  by  the  draughtsman  of  the 
pleading  to  describe  a  yard  where  switching  is  done 
by  a  railroad  company. 

Accepting  our  construction  of  the  third  specifica- 
tion there  is  no  place  for  the  contention  of  appellee's 
learned  counsel  that  the  temporary  use  of  the  switch 
by  the  brakeman  placed  him  in  "charge"  of  it,  within 
the  meaning  of  the  act. 

Other  arguments  are  made  as  to  the  duties  of  yard 
master  and  conductor,  as  disclosed  by  rules  of  the 
company,  some  of  which  rules,  it  is  admitted,  were 
not  in  evidence.  These  arguments  were  addressed  to 
the  evidence  and  are  not  pertinent  to  the  ruling  upon 
demurrer  to  the  complaint.  The  complaint  proceeds 
upon  no  theory  involving  a  breach  of  duty  as  to  yard 
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masters  or  conductors,  and  we  need  to  decide  nothing 
with  reference  to  such  theory. 

Other  questions  are  presented  by  the  record  and 
argument,  but,  since  the  complaint  must  be  held 
bad,  no  occasion  exists  to  pass  upon  them,  and  they 
may  not  again  arise. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain appellant's  deihurrer  to  the  second  paragraph  of 
the  complaint. 
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City  of  Terre  Haute  et  al.  v.  Evansvhj^  and 
Terre  Haute  Bailroai)  CoMPAinr. 

[No.  17,^5.    FUed  Feb.  16,  1807.    Rehearing  denied  Deo.  17, 1887.] 

iNJUNcmoN. — Municipal  Corporations. — Extention  of  Street  Over 
Railroad  Right  of  Way. — Jurisdiction. — An  injunction  will  lie  to 
prevent  a  city  from  extending  a  street  over  and  across  the  freight 
yard  and  tracks  of  a  railroad  company  already  devoted  to  public 
use,  where  the  city  has  no  authority  to  make  such  extension,  p.  176. 

Municipal  Corporations. — Condemnation  of  Lands. — Land  onoe 
appropriated  to  a  public  use  by  a  railroad  company  cannpt  be  con- 
demned by  a  city  to  inconsistent  public  uses,  ui^less  the  statute 
expressly  or  by  necessary  implication  authorizes  •such  second  ap- 
propriation,   p.  176. 

Same. — Railroads. — Condemnation  of  Right  of  Way  for  Streets.— ^j 
section  8628,  Bums'  R.  S.  1894  (Acts  1891,  p.  122),  cities  are  ex- 
pressly authorized  to  lay  out«  extend,  and  open  streets  and  alleys 
across  the  right  of  way  And  other  lands  of  any  railroad  company, 
without  regard  to  the  use  to  which  they  were  already  devoted,  how- 
ever inconsistent  therewith  the  second  use  might  be.    pp,  176-178, 

SAWR.-'Condemnation  of  Railroad  Lands  for  Streets. — Assessment  of 
Darnages. — Section  8628,  providing  for  the  condemnation  of  railroad 
right  of  way  and  grounds  for  streets,  when  construed  with  sections 
8681-8684,  Bums'  R.  S.  1894,  provides  an  adequate  method  of  assess- 
ment of  damages  for  property  so  appropriated,    p.  179. 

Corporations. — Special  Charter.— Condemnation  of  Property.— 
While  the  legislature  may  not  amend  or  otherwise  materially 
modify  the  special  charter  of  a  corporation  unless  the  power  is  ex- 
pressly reserved,  yet  the  property  of  the  corporation  devoted  to 
public  use  is  subject  to  condemnation  for  a  second  use  at  the  will 
of  the  legislatura    p.  180. 
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Ebomsnt  Dokain. —  Railroads, —  Municipal  Corporations. —  Condem- 
nation of  Railroad  Right  of  Way,  —The  exercise  of  the  power  of 
eminent  domain  by  a  municipal  corporation  in  the  condemnation 
of  the  right  of  way  and  grounds  of  a  railroad  company  operating 
under  a  special  charter,  for  streets,  under  the  authority  of  the 
State,  is  not  an  interference  with  the  inviolability  of  contracts,  for 
the  reason  that  all  contracts  are  nukde  subject  to  the  right  of  emi- 
nent domain,    p.  180. 

Strsbts. — Condemnation  of  Lands  For. — City  Commissioners, — Ap- 
pointment. — The  use  of  the  words  circuit  court  in  section  8629, 
Bums'  R.  S.  1894  (8166,  R.  S.  1881),  in  designating  who  should  make 
the  appointment  of  city  commissioners,  was  intended  to  confer  said 
jurisdiction  upon  the  person  who  held  the  office  of  circuit  judge, 
and  not  upon  the  court  as  a  court,    p,  181, 

MuNiciPAii  GoRPORATiONB. — Appointment  of  City  Commissioners, — 
Constitutional  latr.— Section  8629,  Bums'  R.  S.  1894  (3166,  R.  S. 
1881),  conferring  the  power  upon  judges  of  the  circuit  courts  to  ap- 
point city  commissioners,  is  not  within  the  inhibition  of  article  8, 
of  the  State  constitution,  that  no  person  charged  with  official  duties 
under  one  of  the  departments  of  State  goyemment  shall  exercise 
any  of  the  functions  of  another,  except  as  in  the  constitution  ex- 
pressly provided,    pp,  181-186, 

Ck>N8TrrunoNAL  Law.—- JVoc^icoZ  Coiw^ruc^ion.— Where  a  construc- 
tion placed  upon  the  constitution  by  the  legislature  has  been 
acquiesced  in  by  all  of  the  departments  of  the  State  for  over  forty 
years,  and  a  disregard  thereof  would  destroy  titles  and  impair  the 
obligations  of  contracts,  under  the  doctrine  of  practiccJ  construc- 
tion such  question  will  be  regaitied  as  settled,    p,  186. 

From  the  Vigo  Circuit  Court.     Reversed. 

Oeorge  E.  Pugh^  Piety  d:  Piety ,  Stimsorij  Stimson  dk 
Condity  for  appellants. 

John  E.  Iglehartj  Edwin  Taylor  and  DaviSy  Rey- 
nold &  DaviSy  for  appellee. 

Monks,  J. — ^This  is  an  appeal  from  a  temporary  in- 
junction granted  March  1, 1896,  l)y  the  court  below  on 
motion  of  appellee,  restraining  appellant  from  taking 
any  steps  to  extend  Ohio  street  in  the  city  of  Terre 
Haute,  across  appellee's  freight  yard  and  fourteen 
tracks  used  for  switching  and  storing  cars  and  loading 
and  unloading  the  same. 
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The  question  presented  is  one  of  jurisdiction.  If  the 
city  officers  had  jurisdiction,  injunction  will  not  lie. 
But  if  the  city  had  no  authority  to  extend  Ohio  street 
across  said  freight  yard  and  tracks  already  devoted 
to  a  public  use,  there  was  no  jurisdiction,  and  injunc- 
tion was  an  appropriate  remedy.  Section  3644,  Bums' 
R.  S.,  1894;  City  of  Seymour  v.  Jeffersonvillej  etc.j 
B.  B.  Co. J  12H  Ind.  466;  Tucker  v.  Sellers,  130  Ind. 
614,  621;  Bass  v.  City  of  Fort  Wayrie,  121  Ind.  389, 
392;  Smith  v.  Ooodknight,  121  Ind.  312;  Adams  v. 
HarringtoHy  114  Ind.  66,  71;  Caskey  v.  City  of  Oreens- 
burghy  78  Ind.  233. 

It  is  also  well  settled  that  land  once  appropriated 
to  a  public  use  by  a  railroad  company  cannot  be  con- 
demned by  a  city  to  inconsistent  public  uses,  unless 
the  statute  expressly  or  by  necessary  implication  au- 
thorizes such  second  appropriation.  Steele  v.  Empsomy 
142  Ind.  397;  Cincinnati^  etc.,  B.  W.  Co.  v.  City  of 
Anderson y  139  Ind.  490,  and  cases  cited  on  p.  492;  3 
Elliott  on  Railroads,  sections  964,  966. 

It  is  conceded  by  appellant  that  the  proposed  street, 
if  located  across  appellee's  freight  yard  and  fourteen 
tracks  used  for  switching  and  storing  cars  and  loading 
and  unloading  the  same,  would  be  inconsistent  with 
such  uses  and  would  materially  injure  and  impair  the 
same.  Under  the  law  as  it  existed  in  this  State  prior 
to  March,  1891,  it  was  held  that  there  was  no  statute, 
expressly  or  by  necessary  implication,  authorizing 
such  second  public  use,  if  it  destroyed  or  materially 
injured  the  first  public  use.  Cincinnati^  etc.,  R.  W.  Go. 
V.  City  of  Anderson,  supra;  Steele  v.  Empsom,  supra. 

By  an  act  of  the  General  Assembly,  approved  March 
6,  1891  (Acts  1891,  p.  122),  section  3623,  Burns'  R.  S. 
1894,  it  was  provided  that:  "The  common  coun- 
cil   shall    have   exclusive   power   over   the    streets, 
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highways,  alleys  and  bridges  within  such  city.  * 
♦  ♦  ♦  ♦  ♦  to  lay  out,  survey,  extend  and  open 
new  streets  and  alleys;  ♦  ♦  ♦  ♦  •  they  may 
cause  buildings,  structures  or  other  things  in  the  way 
of  any  street  or  other  public  improvement  to  be  taken 
down,  removed  and  appropriated,  upon  the  payment 
of  damages  as  now  provided  by  law;  they  may  enter 
upon,  seize,  appropriate,  and  condemn  the  right  of 
way,  or  other  lands  of  any  railroad  company,  person 
or  corporation  passing  through  such  city  for  street 
or  alley  purposes,  whether  such  lands  be  occu- 
pied and  used  or  not,  upon  payment  of  damages 
as  provided  under  and  pursuant  to  the  provisions 
of  an  act  entitled  *An  act  in  relation  to  the  lay- 
ing out,  opening,  widening,  altering  and  vaca- 
tion of  streets,  alleys  and  highways,  and  for  the 
straightening  or  altering  of  water-courses  by  cities 
of  the  state,  and  providing  for  the  appointment  of 
commissioners  to  assess  benefits  and  damages,  pre- 
Bribing  their  duties  and  the  method  of  procedure,  and 
providing  for  the  collection  of  benefits  and  payment 
of  damages,  and  prescribing  the  duties  of  city  officers 
in  relation  thereto,  and  providing  remedies  in  such 
matters,'  approved  March  17,  1875,  and  the  amend- 
ments thereto." 

By  this  act  the  power  of  cities  was  enlarged  and 
they  were  expressly  authorized  to  lay  out,  extend,  and 
open  streets  and  alleys  across  the  right  of  way,  and 
other  lands,  of  any  railroad  company  without  regard 
to  the  use  to  which  they  were  already  devoted  and 
however  inconsistent  the  second  use  might  be  there- 
with. The  only  limitation  upon  the  power  of  a  city  to 
seize  for  public  use  property  already  devoted  to  a  pub- 
lic use  by  a  railroad  company  is,  that  it  shall  be  for 
"street  or  alley  purposes."  If  we  should  hold  under 
Vol.  149—12 
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section  3623,  Burns'  R.  S.  1894,  that  such  property 
could  not  be  devoted  to  a  second  public  use  if  the  same 
were  inconsistent  with  the  first  public  use,  the  amend- 
ment of  1891  would  be  ineffective  for  any  purpose,  be- 
cause before  the  same  was  passed  cities  had  the  power 
to  extend  streets  across  railroad  property  when  the 
second  use  would  not  be  inconsistent  with  the  first 
use.  City  of  Fort  Wayne  v.  Lake  Shore^  etc. ,  i2.  W. 
Co.,  132  Ind.  658,  665,  566,  18  L..  R.  A.  367;  Ctncin- 
natty  etc.  f  B.W.  Co.  v.  City  of  Anderson,  supra. 

It  is  clear,  we  think,  that  it  was  the  intent  of  the 
General  Assembly,  by  the  act  of  1891,  to  grant  the 
power  to  cities,  in  regard  to  extending  streets  and  al- 
leys across  the  property  devoted  to  public  use  by  rail- 
roads, that  they  did  not  already  possess,  and  authorize 
them  to  appropriate  such  property  to  a  second  public 
use,  although  the  same  would  be  inconsistent  with  the 
first.  Statutes  in  substantially  the  same  language  as 
section  3623,  supra,  have  been  held  in  other  states 
to  grant  such  power.  Illinois,  etc.,  R.  R.  Co.  v.  City  of 
Chicago,  138  111.  458,  28  N  E.  740;  Chicago,  etc.,  R. 
W.  Co.  v.  City  of  Chicago,  140  111.  309,  29  N.  E.  1109; 
Illinois,  etc.,  R.  R.  Co.  v.  City  of  Chicago,  141  111. 
686,  30  N.  E.  1044,  17  L.  R.  A.  530;  Illinois,  etc.,  R. 
R.  Co.  v.  City  of  Chicago,  156  111.  98,  41  N.  E.  45. 

It  is  insisted  by  appellee  that  the  act  of  1891  pro- 
vides no  method  for  the  assessment  of  adequate  dam- 
ages for  the  property  sought  to  be  appropriated.  The 
statute  authorizes  the  seizure  of  the  right  of  way  or 
other  lands  of  a  railroad  company,  whether  the  same 
are  occupied  or  not,  and  such  seizure  is  only  author- 
ized upon  payment  of  damages  assessed  under  the  pro- 
visions of  the  act  approved  March  17,  1875,  and  the 
amendments  thereto,  being  sections  3629-3657,  Bums* 
R.  S.  1894. 
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Sections  3631-3634,  Burns'  R.  S.  1894,  require  the 
city  commisBioners  to  examine  the  property  sought  to 
be  appropriated,  and  estimate  its  value,  and  in  assess- 
ing and  awarding  damages  and  benefits,  they  shall 
estimate  benefits  and  damages  to  all  the  real  estate 
injuriously  or  beneficially  deflected.    They  shall  as- 

* 

sess  upon  each  lot  of  land  belonging  to  the  same  per- 
son the  damages  done  thereto,  and  report  the  value 
of  the  property  to  be  appropriated,  and  the  damages 
to  property,  where  no  part  thereof  is  taken. 

Section  3623,  Bums'  R.  S.  1894,  is  to  be  construed 
in  connection  with  said  sections,  and  when  so  con- 
sidered "buildings,  structures  or  other  things"  on  the 
right  of  way  or  other  lands  of  a  railroad  company,  in 
the  way  of  the  opening  op  extension  of  any  street,  may 
be  taken  down,  removed,  and  appropriated,  upon  pay- 
ment of  damages  ta  be  assessed  under  the  provisions 
of  the  act  of  1875>and  the  amendments  thereof,. section 
3629-3657,  supra.  The  provisions  of  these  sections  are 
as  broad  and  more  definite  and  certain  than  the  stat- 
ute concerning  the  seizure  of  property  for  railroad 
purposes,  under  which  ample  damages  have  been  al 
lowed.  Evansville,  etc.y  R,  R.  Co.  v.  Stoift,  128  Ind 
34;  Chicago,  etc.,  R.  W.  Co.  v.  Hunter,  128  Ind.  213 
Indiana,  etc.,  R.  W.  Co,  v.  Allen,  100  Ind.  409 
White  Water  Valley  R.  R.  Co.  v.  McClure,  29  Ind 
536;  Chrand  Rapids,  etc.,  R.  R.  Co.  v.  Hom^  41  Ind 
479;  Baltimore,  etc.,  R.  R.  Co.  v.  Lansing,  52  Ind 
229,  and  cases  cited  on  page  233;  Elliott  on  Roads 
and  Streets,  191-207. 

It  is  clear,  we  think,  that  the  damages  are  not  lim- 
ited to  the  value  of  the  real  estate  actually  taken, 
but  that  by  said  sections  ample  provision  is  made  for 
the  assessment  of  all  damages  and  their  prompt  pay- 
ment in  cases  like  the  one  at  bar.  Elliott  on  Roads 
and  Streets,  p.  191-207. 
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While  the  legislature  may  not  amend  or  otherwise 
nkaterially  modify  the  special  charter  of  a  corpora- 
tion unless  the  power  is  expressly  reserved  {Cindn- 
nati,  etc.,  R.  R.  Co.  v.  Clifford,  113  Ind.  460),  yet  the 
property  of  the  corporation  devoted  to  public  use  is 
subject  to  condemnation  for  a  second  public  use,  at  the 
will  of  the  legislature.  IllinoiSy  etc.,  Canal  Co.  v.  Chi- 
cage,  etc.j  B.  R.  Co.,  14 111.  314;  Newcastle,  etc.,  R.  B.  Co. 
V.  PerUy  etc.,  R.  R.  Co.,  3  Ind.  464, 468;  Lafayette  Plank- 
road  Co.  v.  New  Albany,  etc.,  R.  R.  Co.,  13  Ind.  90; 
West  River  Bridge  Co.  v.  Dix,  6  How.  (U.  S.)  607; 
Enfield,  etc.,  Co.  v.  Hartford,  etc.,  R.  R.  Co.,  17 
Ck)nn.  454. 

It  is  true  as  claimed  by  appellee  that  its  special 
charter  is  a  contract  with  the  State,  but  it  is  subject 
to  the  right  of  eminent  domain  which  remains  in  the 
State.  The  exercise  of  this  power  by  a  state  or  under 
the  authority  of  the  state  is  not  an  interference  with 
the  inviolability  of  contracts,  for  the  reason  that  all 
contracts  are  made  subject  to  the  right  of  eminent  do- 
main. West  River  Bridge  Co.  v.  Dix,  supra;  Rich- 
mond,  etc.,  R.  R.  Co.  v.  Louisa  R.  R.  Co.,  13  How. 
(U.  S.)  71;  Greenwood  v.  Freight  Co.,  15  Otto  13,  22; 
Milner  v.  New  Jersey  R.  R.  Co.,  6  Am.  Law  Eeg.  6; 
Planters?  Bank  v.  Sharp,  6  How.  (U.  S.)  301,  330-331; 
Ashudot  B.  B.  Co.  v.  Elliot,  58  N.  H.  451,  456;  Erir 
fi^eld,  etc.,  Co.  v.  Hartford,  etc.,  B.  B.  Co.,  supra; 
Beekman  v.  Saratoga,  etc.,  B.  B.  Co.,  3  Paige,  46,  73; 
22  Am.  Dec.  679;  3  N.  T.  Ch.  (L.  E.  A.  ed.)  note  p. 
45;  Murphy  v.  Beard,  138  Ind.  560,  564. 

The  assessment  of  damages  and  benefits  in  the  oi)en- 
ing,  laying  out  and  extending  of  streets  and  alleys  is 
committed  by  the  act  of  1875  to  five  persons  called 
city  commissioners,  appointed  by  the  judge  of  the  cir- 
cuit court  of  the  county.    Section  3629,  Burns'  R.  S. 


NOVEMBER  TERM,  1897— Vol.  149.        181 

City  of  Terre  Haute  ei  al.  v,  Evansville  and  Terre  Haute  R.  B.  Ck>. 

1894  (3166,  R.  S.  1881).  The  words  circuit  court  used 
in  the  act  of  1875  in  designating  who  should  make  the 
appointment  of  city  commissioners  was  intended  by 
the  legislature  to  confer  said  jurisdiction  upon  the 
person  who  held  the  oflBce  of  circuit  judge,  and  not 
upon  the  court  as  a  court.  In  re  Johnson,  12  Kansas 
102.  This  body  appellee  insists  is  unconstitutional, 
for  the  reason  that  it  is  an  attempt  to  confer  executive 
power  upon  the  judiciary,  which  is  inhibited  by  ar- 
ticle three  of  the  constitution,  which  divides  the 
power  of  the  state  government  into  three  depart- 
ments, and  provides  that  no  person  charged  with  offi- 
cial duties  under  one  department  shall  exercise  any 
of  the  functions  of  another,  and  for  the  further  reason 
that  the  appointment  of  city  commissioners  is  an  in- 
vasion of  the  right  of  local  self  government. 

Article  three  of  the  constitution  makes  the  power 
of  each  department  exclusive  and  independent  of  the 
power  of  either  of  the  others.  The  object  is  to  secure 
absolute  independence  in  each  department  from  the 
encroachment  of  the  other.  The  words  "shall  exercise 
any  of  the  functions  of  another,"  mean  that  one  shall 
not  exercise  any  of  the  powers,  jurisdiction,  or  au- 
thority of  the  others. 

It  is  not  a  function  of  the.  executive  or  legislative  de- 
partment of  the  state  government  to  appoint  city  com- 
missioners, and  when  a  circuit  judge  appoints  city 
commissioners  he  is  not  exercising  any  function  of 
either  of  said  departments.  Neither  are  the  city  com- 
missioners when  appointed  a  part  of  either  the  exec- 
utive or  legislative  department  of  the  state  govern- 
ment, nor  do  they  exercise  any  of  the  functions  of 
either  of  said  departments. 

While  the  city  commissioners  do  not  constitute  a 
court,  yet  their  duties  are  quasi  judicial  and  their 
powers  have  been  likened  to  the  powers  and  duties  of 
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an  ad  quod  damnum  jury.  City  of  Elkhart  y.  Simonion, 
71  Ind.  7.  Their  powers  and  duties  are  more  of  a  judi- 
cial than  an  executive  or  administrative  character. 
The  appointment  of  city  commissioners  is  not  a  judi- 
cial act.  A  judicial  oflScer  may,  by  authority  of  law, 
^perform  other  than  judicial  acts;  but  when  performed 
they  do  not  become  judicial,  because  they  were  per 
formed  by  a  judicial  officer.  A  circuit  judge  is  author- 
ized to  take  acknowledgment  of  deeds,  solemnize  mar 
riages,  certify  as  to  qualifications  of  a  notary  public, 
appoint  trustees  of  savings  banks  and  appoint  two 
members  of  the  county  board  of  review,  and  yet  no 
one  would  claim  that  in  performing  these  acts  he  ex 
ercises  judicial  functions. 

The  third  article  of  the  California  constitutions  of 
1863  and  1879  is  subsantially  the  same  as  the  third 
article  of  the  constitution  of  this  State. 

In  Staude  v.  Election  Commissioner s^  61  Cal.  313,  it 
was  held  that  a  statute  empowering  and  requiring  the 
judges  of  three  judicial  districts  to  meet  and  choose 
three  citizens  of  San  Francisco,  householders  of  good 
repute,  who  should  constitute  a  board  of  police  com- 
missioners, was  not  open  to  the  objection,  that  the 
judiciary  of  the  state  could  not  be  charged  with  the 
duties  or  powers  prescribed  because  of  the  third  arti- 
cle of  their  constitution.  The  court  held  that  said 
powers  conferred  on  the  district  judges,  did  not  com€ 
within  the  constitutional  inhibition. 

In  People  v.  ProvineSy  34  Cal.  520,  the  legislature  had 
provided  that  the  police  judge  should  be  a  member 
of  the  board  of  police  commissioners,  which  board 
was  authorized  to  appoint  and  remove  police  officers. 
It  was  insisted  that  the  police  judge  had  no  authority 
to  participate  in  the  appointment  of  policemen,  for  the 
reason  that  such  duties  belonged  to  the  executive  de- 
partment of  the  government,  and  that  a  judicial  officer 
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could  not,  therefore,  exercise  the  same  under  said 
third  article  of  the  constitution.  The  court  held  that 
the  police  judge  had  the  right  to  act  as  a  member  of 
said  board  of  police  commissioners,  for  the  reason 
that  there  was  nothing  in  said  article  of  the  consti- 
tution which  prohibited  a  judicial  oflflcer  from  exercis- 
ing functions  not  in  their  nature  judicial,  if  they  did 
not  belong  to  either  the  legislative  or  executive  de- 
partments.   See,  also.  People  v.  Bush,  40  Cal.  344. 

This  court  held  in  Waldo  v.  Wallace,  12  Ind.  569,  that 
the  mayor  of  a  city  possessed  executive,  administra- 
tive, and  judicial  powers,  but  that  his  executive  and 
administrative  duties  are  not  within  the  executive  and 
administrative  department  of  the  state  government, 
and  that  he  might  discharge  such  duties  at  the  same 
time  without  violating  article  three  of  the  constitu- 
tion, and  that  a  judge  will  be  not  less  a  judicial  officer 
because  some  duties  he  may  perform  are  administra- 
tive in  their  character.  The  following  cases  are  to  the 
same  effect.  In  re  Guerrero,  69  Cal.  88,  10  Pac.  261; 
People  V.  Bush,  supra;  Uridias  v.  Morrill,  22  Cal. 
473;  Santo  v.  State,  2  Iowa,  165,  220,  63  Am.  Dec. 
487,  516. 

In  giving  to  circuit  judges,  the  power  to  appoint 
city  commissioners,  the  legislature  did  not  in  any  way 
infringe  upon  the  right  of  local  self  government. 
Their  appointment  is  not  a  matter  of  local  concern, 
nor  are  they  instrumentalities  of  local  government. 
To  that  body  is  given  the  power  of  assessing  the  dam- 
ages of  one  whose  property  is  taken  for  public  use 
under  the  power  of  eminent  domain.  The  right  of  em- 
inent domain  belongs  to  the  State,  and  is  to  be  exer- 
cised in  the  manner  and  by  means  of  the  instrumental- 
ities prescribed  by  the  legislature,  restrained  only 
by  the  provisions  of  the  constitution.  When  the  legis- 
lature has  the  power  over  a  subject,  it  is  the  sole  judge 
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of  the  means  that  are  necessary  and  proper  to  accom- 
plish the  object  it  seeks  to  attain.  8tat€y  ex  rei.,  t. 
Kolsem,  130  Ind.  434,  442.  While  the  appointment  of 
the  city  commissioners  is  not  a  legislative  function, 
under  our  constitution,  yet  the  power  to  name  the 
persons  or  functionaries  who  shall  make  the  appoint- 
ment is  a  legislative  function.  French  v.  State^  ex  reL, 
141  Ind.  618,  29  L.  R.  A.  113;  StatCy  ex  rel,  v.  Hyde,  129 
Ind.  296. 

The  legislature  has  again  and  again,  beginning  with 
the  time  the  present  constitution  took  effect,  con- 
ferred powers  upon  judges  other  than  those  of  a 
strictly  judicial  character.  At  the  first  session  of  the 
legislature  held  under  the  present  constitution,  the 
following  powers  were  given  to  judges.  Acknowl- 
edgment of  deeds,  1  R.  S.  1852,  p.  235,  section  18,  re- 
enacted  in  1859,  section  3352,  Burns'  R.  S.  1894  (2933, 
II.  S.  1881);  acknowledgment  of  deeds,  to  solemnize 
marriages,  certify  depositions  and  act  as  an  account- 
ant, 2  R.  S.  1852,  p.  22,  section  35;  assent  to  indentures 
of  apprenticeship,  1  R.  S.  1852,  p.  363,  section  4,  sec- 
tion 7300,  Burns'  R.  S.  1894;  to  solemnize  marriages, 
1  R.  S.  1852,  p.  361,  section  3,  reenacted  in  1857,  sec- 
tion 7291,  Burns'  R.  S.  1894;  certify  to  qualifications 
of  notary  public,  1  R.  S.  1852,  p,  377,  section  1,  reen- 
acted in  1855,  section  8035,  Burns'  R.  S.  1894;  take  and 
certify  depositions,  2  R.  S.  1852,  p.  84,  section  245,  re- 
enacted  in  1881,  section  422,  Burns'  R.  S.  1894;  organ- 
ization of  corporations,  1  R.  S.  1852,  p.  239,  section 
3429,  Burns'  R.  S.  1894;  to  examine  the  clerk's  office 
and  report  in  writing  the  manner  in  which  the  books 
and  papers  are  kept,  2  R.  S.  1852,  p.  8,  section  7937, 
Burns'  R.  S.  1894;  to  appoint  city  commissioners,  1 
R.  S.  1852,  p.  216,  section  581,  reenacted  in  1857 
(Acts  1857,  p.  661),  reenacted  in  1875,  section  3629, 
Burns'  R.  S.  1894. 
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Since  the  first  session  of  the  legislature,  under  the 
present  constitution,  powers  of  the  same  kind  have 
been  from  time  to  time  given  to  judges  by  the  law 
making  power:  To  enable  persons  whose  wives  are 
insane  to  convey  real  estate,  Acts  1857,  p.  82,  sections 
3386,  3387,  Burns'  R.  S.  1894;  to  assent  to  conveyances 
by  infant  married  women,  Acts  1861,  p.  154,  sections 
3360-3362,  Burns'  R.  S.  1894;  to  certify  to  certain 
facts  necessary  to  the  organization  of  savings  banks 
and  appoint  savings  bank  trustees.  Acts  1869,  p.  104, 
sections  2942,  2946,  2947,  Burns'  R.  S.  1894;  to  appoint 
the  members  of  the  county  board  of  equalization, 
Acts  1881,  p.  611,  section  129,  section  6397,  R.  S.  1881; 

to  api)oint  two  members  of  the  county  board  of  review 
to  assess,  review,  and  equalize  the  taxes.  Acts  1895, 
p.  75,  section  114. 

The  act  for  the  incorporation  of  cities  passed  by  the 
first  legislature  under  the  existing  constitution  au- 
thorized the  common  council  to  lay  out,  survey,  and 
open  streets  and  alleys,  and  empowered  the  judge  of 
the  common  pleas  court  to  appoint  the  city  commis- 
sioners to  appraise  the  damages  and  benefits  for  the 
opening  of  streets.  1  R.  S.  1852,  pp.  215,  216,  sections 
57,  58.  The  same  provisions  were  reenacted  in  1857 
(Acts  1857,  p.  61,  sections  59,  60).  The  act  concerning 
the  incorporation  of  cities  passed  in  1867  contained 
the  same  provisions,  except  the  duty  of  appointing  the 
city  commissioners  was  imposed  upon  the  common 
council  of  the  city.  Acts  1867,  p.  63,  sections  61,  62. 
In  the  act  of  1875,  which  is  now  in  force,  the  power  of 
appointing  city  commissioners  was  given  to  the  judge 
of  the  circuit  court.  Acts  1875,  p.  17,  section  3629, 
Burns'  R.  S.  1894. 

While  the  powers  conferred  by  the  foregoing  acts  of 
the  legislature  upon  the  judges  in  this  State  are  not 
strictly  judicial,  yet  they  are  not  such  as  belong  to 
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either  the  executive  or  legislative  departments  of  the 
state  government,  and  are  not  therefore  within  the 
inhibition  of  article  three  of  the  constitution. 

Moreover,  said  acts  of  the  legislature  certainly  pre- 
sent a  case  of  practical  construction  of  the  constitu- 
tion upon  the  question  raised.  For  over  forty  years 
this  practice  adopted  by  the  legislature  has  been  con- 
tinued, and  acquiesced  in  by  all  the  departments  of  the 
State,  and  a  disregard  thereof  by  the  court  at  this  time 
might  destroy  titles,  impair  the  obligations  of  con- 
tracts and  do  much  mischieff.  Under  the  doctrine  of 
practical  construction,  it  would  seem  that  the  ques- 
tions presented  concerning  the  appointment  of  city 
commissioners  by  a  judge  should  be  regarded  as  set- 
tled, flbvey,  Oov.y  v.  StatCy  ex  rel.y  119  Ind.  386; 
French  v.  State^  ex  rel.,  141  Ind.  618,  628;  Fall  v. 
Hazelrigg^  46  Ind.  676,  686;  State  v.  J^cAlister^  88 
Tex.  284,  28  L.  R.  A.  523,  31  S.  W.  187. 

If  any  of  the  commissioners  are  interested,  or  have 
any  property  which  is  affected,  provision  is  made  for 
the  appointment  of  commissioners  pro  tempore.  Sec- 
tion 3630,  Burns'  R.  S.  1894;  Bradley  v.  City  of  Frank- 
fort, 99  Ind.  417. 

The  constitutional  right  of  a  property  owner  to  have 
his  damages  assessed  by  disinterested  persons  is  sat- 
isfied if  an  appeal  is  given  and  an  opportunity  is 
thus  provided  for  a  trial  by  a  judicial  tribunal.  Bass 
V.  City  of  Fort  Wayne,  121  Ind.  389,  and  cases  cited. 

The  city  council  had  jurisdiction  of  the  proceed- 
ings to  extend  Ohio  street  across  appellee's  freight 
yard,  and  it  follows  therefore  that  injunction  will  not 
lie. 

The  order  granting  a  temporary  injunction  is  re- 
versed. 
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[No.  18,182.    Filed  Oct.  6, 1897.    Rehearing  denied  Deo.  17. 1897.]      l^  "' 

Practice. — Special  Finding. — Motion  for  Judgment. — ^A  motion  for  1&4  408 

judgment  upon  the  special  finding  of  facts  and  the  conclusions  of  jig  555 

law  taken  together  is  properly  overruled,    p,  189.  . 

Same. — Special  Finding. — How  CondtLsiona  of  Law  Are  Tested. — The  100    2/ 

proper  mode  of  testing  the  validity  of  conclusions  of  law  based  149  j^i 

upon  a  special  finding  is  by  an  exception,  and  not  by  motion  for  ^^    ^ 


judgment,    p.  189.  }^  Jg 

Appeal. — Joint  Assignment  of  Error. — An  exception  to  two  separate  ~^ 1 

findings  or  conclusions  of  law  is  not  available  error  if  either  con-  fi66    047 
elusion  is  warranted  by  the  facts,    p.  190. 
Same. — Bill  of  Exceptions. — Evidence. — The  Supreme  Court  cannot 
consider  and  decide  any  question  which  depends  for  its  decision 
upon  the  entire  evidence,  when  the  bill  of  exceptions  affirmatively 
shows  on  its  face  that  all  the  evidence  is  not  in  the  record,  notwith- 
standing a  statement  in  the  bill  that  it  contains  all  the  evidence. 
p.  191. 
Special  Frnvuta.— Amendment  of  by  Trial  Court.^A  special  finding 
may,  during  the  term  and  before  the  rendition  of  the  final  judg- 
ment, be  amended  or  corrected  to  conform  to  the  facts  proved,  p.  1918 

From  the  Washington  Circuit  Court.  Affirmed. 

J.  A.  ZarinQy  M.  B.  Hottel  and  F.  M.  HostetleVy  for 
appellants. 

X).  W.  Alspaughy  J,  C.  Lawler  and  Harvey  Morris^ 
for  appellees. 

Jordan,  J. — ^The  appellees,  other  than  Durnil,  as 
judgment  creditors  of  Gabriel  T.  Royse,  instituted  this 
action  tb  set  aside  certain  alleged  fraudulent  mort- 
gages executed  by  said  Royse  to  his  co-appellants,  the 
latter  being  his  wife,  mother,  sister,  and  brother.  Ap- 
pellee Durnil  is  a  bona  fide  mortgage  lien  holder  upon 
the  lands  of  Gabriel  T.  Royse,  and  his  said  lien  is 
senior  to  the  mortgages  which  appellants  claim  to 
hold  upon  the  real  estate  in  question.  Durnil  was 
made  a  party  defendant  in  this  action,  and  at  the  same 
term  of  court  he  commenced  proceedings  against  ap- 
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pellants  to  foreclose  his  mortgage,  and  on  motion 
his  suit  was  consolidated  with  this  action,  and  he  be- 
came a  cross-complainant  therein.  Upon  the  issues 
being  joined  between  the  parties  on  their  respective 
pleadings,  both  actions  were  tried  as  one  cause,  and, 
upon  request,  the  court  made  a  special  finding  of  the 
facts  and  stated  its  conclusions  of  law  thereon.  In 
paragraph  three  of  the  special  finding,  facts  are  found 
by  the  court  which  entitled  appellee  Dumil  to  a  judg- 
ment upon  his  notes  as  against  Gabriel  T.  Boyse,  and 
a  foreclosure  of  his  mortgage  against  all  of  the  de- 
fendants to  his  action. 

The  court's  several  conclusions  of  law  were  num- 
bered one,  two  and  three.  Number  one,  under  the 
facts  found,  awarded  a  judgment  in  favor  of  appellee, 
Durnil,  upon  his  notes  and  mortgage.  Number  two 
declared  the  mortgages  executed  by  Gabriel  T.  Royse 
on  February  23, 1895,  to  Nancy  and  William  B.  Boyse 
to  be  fraudulent,  and  that  the  same  should  be  set 
aside,  and  the  mortgaged  premises  subjected  to  sale 
in  payment  of  the  claims  due  to  the  plaintiffs;  that  the 
mortgage  held  by  the  appellant,  Mrs.  Jackson,  to  the 
amount  of  Jf312.00,  was  fraudulent,  and  to  that 
amount  the  same  should  be  set  aside,  but  the  re- 
mainder  thereof,  to  wit,  $808.00,  was  declared  to  be 
valid  and  held  to  be  a  senior  lien  over  the  judgment 
of  plaintiffs.  The  third  conclusion  stated  the  manner 
in  which  the  proceeds  arising  from  the  sale  of  the 
mortgaged  realty  should  be  applied.  At  the  close  of 
these  conclusions  the  appellants  reserved  their  ex- 
ceptions as  follows:  "To  which  special  findings  of  the 
facts  and  the  conclusions  of  law  stated  thereon  the 
defendants,  and  each  of  them,  at  the  time  except." 
Judgment  was  rendered  in  favor  of  appellees  in  ac- 
cordance with  the  facts  and  conclusions  of  law. 

Appellants  in  their  assignment  of  errors  have  si)ec- 
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ified  twenty-two  nilings  of  the  trial  court  which  they 
allege  are  errors,  but  a  part  only  of  these  are  in  any 
way  urged  or  considered  by  their  counsel.  Appellants 
filed  written  motions,  and  in  each  of  these  they  de- 
manded that  the  court  "render  judgment  in  their  favor 
upon  the  special  findings  and  conclusions  of  law 
herein."  These  motions  were  overruled,  and  appellants 
now  insist  that  by  these  rulings  the  court  erred,  for 
the  reason  that  the  facts  embraced  in  the  special  find- 
ing were  not  sufficient  to  entitle  appellees  to  a  judg- 
ment; hence,  the  judgment  should  have  been  in  favor 
of  appellants,  or,  at  least,  in  favor  of  some  of  the  lat- . 
ter,  of  which  particular  mention  is  made  in  their  brief. 
The  decision  of  the  court  in  denying  the  motion 
or  motions  in  controversy  was  right,  at  least  for  two 
reasons:  First.  The  motion  was  so  framed  as  to  couple 
the  facts  as  found  and  the  conclusions  of  law  thereon 
as  stated  bythe  court  together,  and  a  demand  was  made 
therein  for  judgment  upon  both  the  facts  and  con- 
clusions. Second.  The  motion  did  not  proceed  upon 
the  theory  that  the  moving  party  was  entitled  to  a 
judgment  upon  the  facts,  but  upon  the  conclusions 
of  law  and  the  facts  taken  together.  The  court's  con- 
clusions were,  in  the  main,  adverse  to  all  of  the  appel- 
lants, and  afforded  no  foundation  for  the  judgment 
which  they  demanded.  If  appellants  believed  they 
were  entitled  to  move  for  judgment  upon  the  special 
findings,  they  ou^ht  to  have  proceeded  upon  that 
theory,  and  not  have  combined  the  facts  and  conclu- 
sions together  in  their  motion,  and  then  demand  judg- 
ment upon  both.  The  validity  of  conclusions  of  law 
based  upon  a  special  finding,  cannot  be  reached  by  a 
motion  for  a  judgment,  but  is  tested  by  an  exceptioii. 
This  is  the  recognized  practice.  See  Elliott's  App. 
Proced.,  sections  757,  793,  and  cases  there  cited.  To 
say  the  least,  it  is  a  questionable  procedure  to  move 
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for  a  judgment  upon  a  special  finding,  which  is  con- 
fined to  the  facts  within  the  issues,  after  the  court  has 
stated  its  conclusions  thereon  adversely  to  the  mov- 
ing party.  See  Elliott's  App.  Proced.,  section  767. 
Considering  the  manner  in  which  the  facts  were  stated 
in  the  finding  upon  the  issues  involved,  the  motion 
may  also  be  said  to  have  been  too  broad  and  general, 
as  it  demanded  a  judgment  upon  all  the  findings.  The 
facts  embraced  in  the  third  paragraph  of  the  finding 
upon  the  notes  and  mortgage  of  appellee,  Durnil,  were 
clearly  distinct,  and  there  is  no  claim,  nor  can  there 
reasonably  be,  that  appellants,  or  any  of  them,  were 
entitled  to  a  judgment  in  their  favor  on  these  facts. 
However,  without  regard  to  this  feature,  the  motion 
was  addressed  to  the  finding  as  an  entirety,  and  spec- 
ified no  particular  facts  upon  which  a  judgment  was 
demanded.  As  the  findings,  taken  as  a  whole,  upon 
all  the  issues,  did  not  warrant  a  judgment  thereon 
in  favor  of  appellants,  or  either  of  them,  the  motion, 
for  this  reason,  was  also  properly  denied.  See  John- 
son V.  CtUveTj  116  Ind.  278;  Louisville^  etc.y  B.  W. 
Co.  V.  Green,  120  Ind.  367;  Elliott's  App.  Proced,  sec- 
tion 770. 

It  is  contended  that  the  conclusions  of  law,  under 
the  facts  found,  cannot  be  sustained.  Appellees,  how- 
ever, urge  that  the  exceptions  of  appellants  to  the 
conclusions  were  taken  as  to  all,  and  to  no  one  in 
particular,  and,  if  any  is  correct,  the  exceptions  are 
not  available.  There  are  three  conclusions  of  law, 
numbered  from  one  to  three  inclusive.  No  claim  is 
made  that  all  of  the  conclusions  are  erroneous,  and  it 
is  evident  that  the  first  is  correctly  stated.  There- 
fore, under  a  well  settled  rule,  we  are  precluded  from 
'  reviewing  any  of  the  questions  which  appellants* 
learned  counsel  seek  to  present  upon  the  court's  con- 
clusions.    Saunders  v.  Montgomery^  143  Ind.  185,  and 
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authorities  there  cited;  Clause  Printing  Press  Co.  v. 
Chicago  Trust  and  Savings  Bank,  145  Ind.  682. 

It  is  next  insisted  that  the  evidence  is  not  sufficient 
to  support  the  finding.  Appellees,  however,  confront 
us  with  their  insistence  that  we  are  forbidden  by  a 
firmly  settled  rule,  from  considering  any  of  the  evi- 
dence, for  the  reason  that  it  is  affirmatively  disclosed 
by  the  record  that  all  of  the  evidence  is  not  included 
in  the  bill  of  exceptions.  It  appears  that  a  certain 
written  schedule  or  statement  relative  to  the  amount 

'  of  the  indebtedness  of  appellant,  Gabriel  Royse,  was 
upon  the  trial  introduced  in  evidence,  and  the  admis- 

.  sion  of  this  evidence  is  assigned  in  the  motion  below 
as  one  of  the  reasons  for  a  new  trial.  This  written 
document  is  not  included  in  the  bill  of  exceptions 
which  exhibits  the  other  evidence  given  in  the  case.  It 
is  true  that  the  bill  states  that  it  contains  all  of  the 
evidence,  but  it  also  shoXvs  that  this  statement  is  not 
correct,  and  under  such  circumstances  we  cannot  con- 
sider or  decide  any  question  which  depends  upon  the 
entire  evidence.  Lyon  v.  Davis,  111  Ind.  384;  Law- 
renceburgh  Furniture  Mfg.  Co.  v.  Hinke,  119  Ind.  47; 
Chicago,  etc.,  B.  W.  Co.  v.  Eggers,  147  Ind.  299. 

In  the  case  last  cited  we  said :  "When  a  part  of  the 
evidence,  documentary  or  otherwise,  given  in  the 
lower  court,  is  omitted,  it  is  manifest  that  this  court, 
upon  appeal,  cannot  intelligently  or  properly  decide 
what  bearing  or  effect,  when  considered  in  connec- 
tion with  the  other  evidence,  ought  to  be  given  to  the 
part  omitted.  Hence,  in  cases  like  the  one  at  bar, 
where  the  finding  of  the  court  or  verdict  of  the  jury 
is  assailed  upon  the  ground  that  the  same  is  contrary 
to  the  evidence,  the  rule  asserted  applies  with  full 
force,  and  all  the  evidence  must  be  incorporated  into 
the  record,  otherwise,  we  must  presume  in  favor  of  the 
ruling  of  the  lower  court.** 
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After  the  special  finding  was  returned  and  filed  by 
the  court,  and  before  the  final  judgment  was  rendered, 
it  was  discovered  that  the  court  had  by  mistake  stated 
the  amounts  due  to  appellee  Durnil  on  his  notes,  as 
principal,  interest,  and  attorneys'  fees,  to  be  less  than 
was  actually  due  to  him  under  the  evidence.  Upon 
the  discovery  of  this  mistake,  the  court,  at  the  sug- 
gestion and  request  of  counsel  for  Durnil,  and  over 
the  objections  of  appellants,  changed  the  finding  in 
this  respect  so  as  to  make  it  state  the  correct  amount. 
This,  appellants  affirm,  was  error,  for  the  reason  in- 
sisted that  the  court  having  made  and  filed  its  find- 
ing, possessed  no  power  to  make  any  amendment  or 
change  thereto.  Several  decisions  of  this  court,  fol- 
lowing Wrap  V.  Hilly  85  Ind.  546,  seem  to.deny  that  the 
trial  court  has  the  power  to  alter  or  change  its  special 
finding  after  it  has  been  returned  and  entered  of 
record.  These  cases,  however,  upon  this  point,  have 
been  overruled  by  more  recent  decisions,  which  as- 
sert a  broader  doctrine,  and  hold  that  the  special  find- 
ing, during  the  term,  and  before  the  rendition  of  the 
final  judgment,  may  be  properly  amended  or  corrected 
to  conform  to  the  facts  proved.  Thompson  v.  Connecti- 
cuty  etc.,  Ins.  Co,y  139  Ind.  325;  Dotvell  v.  Talbot  Paving 
Co.y  138  Ind.  675.  See,  also,  Oulick  v.  Connely,  42  Ind. 
134.  It  follows,  therefore,  that  the  court  did  not  err 
in  amending  its  special  finding. 

Complaint  is  made  in  regard  to  the  admission  of  evi 
dence  to  prove  that  appellant  Margaret  Jackson  had 
taken  the  benefit  of  the  exemption  laws  upon  a  certain 
judgment  involved  in  this  cause.  We  are  not  cited 
by  counsel  for  appellant  to  any  part  of  the  voluminous 
record  where  this  ruling  of  the  court  is  exposed  by 
a  bill  of  exceptions.  For  their  failure  to  comply  with 
the  rule  and  requirements  of  this  court  in  this  respect, 
we  must  decline  to  search  the  record  unaided,  in  order 
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to  discover  this  alleged  erroneous  ruling.    Harness  v. 
State,  143  Ind.  420. 

There  is  no  available  error  in  this  appeal^  and  th€ 
judgment  is  therefore  affirmed. 


[No.  18,811.    Filed  Nov.  5,  1897.    Rehearing  denied  Dec.  17,  1897.] 

Ck>NSTrn7TiONAL  Law. — Board  of  Park  CommissUmera. — Tenure  of 
Office, — The  provision  of  the  act  approved  March  1,  1895,  sections 
4246-4268,  Thornton's  R.  S.  1897  (Acts  1895,  p.  68),  creating  a  depart- 
ment of  public  parks  in  cities  having  a  population  of  more  than 
100,000,  that  the  board  of  park  commissioners  shall  hold  office  for 
the  term  of  five  years,  is  in  violation  of  the  inhibition  of  section  2, 
article  15,  of  the  state  constitution,  that  ''the  General  Assembly 
shall  not  create  any  office  the  tenure  of  which  shall  be  longer  than 
four  years,"  and  the  remainder  of  the  act  is  inoperative  for  the 
reason  that  there  are  no  instrumenteklities  left  with  which  to  carry 
the  provisions  thereof  into  operation  and  effect. 
Monks  and  Jordan,  JJ.,  dissenting. 

From  the  Marion  Circuit  Court.    Reversed. 

Baker  &  Daniels,  for  appellant. 
John  W.  KerUi  James  B.  Curtis  and  Joseph  E.  Bell, 
for  appellees. 

MgCabe,  C.  J. — ^The  legislature  of  1895  passed  an 
act  approved  March  1,  1895,  entitled  "An  act  to  es- 
tablish a  department  of  public  parks  in  cities  having 
more  than  one  hundred  thousand  population,  accord- 
ing to  the  last  preceding  United  States  census,  and  a 
board  of  park  commissioners,  defining  the  powers  and 
duties  of  such  board  and  matters  connected  therewith, 
and  declaring  an  emergency."  Sections  7240-7261 
Homer's  R.  S.  1897,  (Acts  1895,  p.  63).  The  ap- 
pellant brought  suit  against  the  appellees,  who  are 
the  acting  members  of  said  board,  and  certain  other 
officers  appointed  by  the  circuit  court  at  the  instance 
Vol.  149—13 
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of  said  board,  under  the  provisions  of  said  act,  to  en 
join  them  from  further  acting  by  virtue  of  any  au 
thority  conferred  on  them  by  said  act.  The  circuit 
court  sustained  a  demurrer  to  the  complaint  for  want 
of  sufficient  facts;  and,  the  plaintiff  refusing  to  plead 
further  or  amend  its  complaint,  the  court  rendered 
judgment  that  the  plaintiff  take  nothing  by  its  suit. 
That  ruling  is  called  in  question  by  the  assignment  of 
errors  as  the  only  error  complained  of  by  the  appel 
lant.  The  ground  on  which  the  complaint  seeks  an  in- 
junction is  that  the  act  is  unconstitutional.  The  first 
section  thereof  provides,  inter  alia^  that  in  all  cities  of 
100,000  inhabitants,  as  shown  by  the  last  preceding 
United  States  census,  in  addition  to  the  executive  de 
partments  now  established  by  law  in  such  cities,  there 
is  hereby  established,  as  one  of  the  executive  depart- 
ments of  such  city,  a  department  of  public  parks. 
w*hich  shall  be  under  the  control  of  a  board  of  five 
members,  to  be  appointed  by  the  mayor  of  such  city, 
to  be  known  as  the  "Board  of  Park  Commissioners," 
and  who  are  required  to  serve  without  compensation 
except  their  actual  expenses.  They  are  each  required 
to  take  an  ordinary  official  oath  before  entering  upon 
the  discharge  of  the  duties  of  their  offices  respectively. 
The  second  section  provides  that  the  first  members  of 
said  board  shall  hold  office  respectively,  one,  two, 
three,  four,  and  five  years  from  and  after  the  first  day 
of  January,  1895,  and  annually  thereafter  the  mayor 
shall  appoint  one  such  commissioner  to  hold  office  for 
the  term  of  five  years,  beginning  with  the  first  day  of 
January  in  the  year  of  his  appointment;  and  if  any 
vacancy  occurs  in  said  board  by  resignation  or  other- 
wise, the  mayor  shall  appoint  one  or  more  commission- 
ers for  the  residue  of  the  term,  or  terms.  The  com- 
plaint alleges  inter  alia:  That  plaintiff  is  the  owner 
of  ten  and  one-half  acres  of  land  within  the  corporate 


NOVEMBER  TERM,  1897— Vol.  149.        195 

Indianapolis  Brewing  (Company  v,  Claypool  et  cU, 

limits  of  the  city  of  Indianapolis,  which  land  is  partic- 
ularly described;  and  that  the  then  mayor,  the  Hon- 
orable C.  S.  Denny,  appointed  the  defendants  Clay- 
pool  and  Perry  and  three  other  persons,  namely  Prank 
A.  Mans,  William  H.  Leedy,  and  Henry  Clay  Allen,  as 
a  board  of  park  comniissioners  of  said  city,  who  all 
qualified  by  taking  the  official  oath;  that  thereafter 
said  Maus  resigned  and  said  mayor  appointed  Sterling 
K.  Holt  in  said  Maus'  place.  That  said  Holt  qualified 
in  like  manner,  and  he  afterwards,  upon  the  expiration 
of  his  term,  was  reappointed  January  1,  1896,  That 
said  William  H.  teedy  resigned,  and  the  then  mayor, 
the  Honorable  Thomas  Taggart,  appointed  in  his 
place  Albert  Lieber,  who  qualified  by  taking  the  offi- 
cial oath,  and  upon  the  expiration  of  his  term  was 
reappointed  January  1, 1897.  That  thereafter  the  said 
Henry  Clay  Allen  resigned  as  one  of  said  board,  and 
said  last  mentioned  mayor  appointed  in  the  place  of 
said  Allen,  William  E.  English,  who  also  qualified  by 
taking  the  oath  of  office.  That  ClaypooPs  appoint- 
ment dates  from  his  qualificaton,  April  20, 1895 ;  Oran 
Perry's  from  March  13,  1895;  Sterling  R.  Holt's  reap- 
pointment from  January  1, 1896;  Albert  Lieber's  reap- 
pointment from  January  1, 1897;  and  William  E.  Eng- 
lish's appointment  from  December  11,  1896.  That 
the  resi>ective  terms  of  said  appointees  would  ex- 
pire under  the  statute  and  said  appointments  as 
follows:  Edward  Clay  pool  on  January  1,  1898;  Oren 
Perry  on  January  1,  1900;  Sterling  R.  Holt  on  Jan- 
uary 1,  1901;  Albert  Lieber  on  January  1,  1902;  and 
William  E.  English  on  January  1,  1899. 

That  after  said  defendants  had  qualified  as  afore- 
said, and  assumed  to  discharge  the  duties  and  exercise 
the  powers  devolved  on  them  by  said  act,  they  gave 
out  that  they  will  continue  to  exercise  such  powers  as 
aforesaid,  and  they  selected  for  the  purpose  of  public 
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parks,  along  with  real  estate  of  other  owners,  the  real 
estate  hereinbefore  described,  and,  pursuant  to  said 
act  procured  the  Marion  Circuit  Court  to  appoint  the 
defendants  Joseph  Flack,  Charies  E.  Coffin,  and  Dan- 
iel Burton  as  assessors  to  assess  damages  and  benefits 
to  the  owners  of  the  property,  aforesaid,  proposed  to 
be  taken  for  public  parks,  and  property  beneficially 
affected  by  such  public  parks.  That  said  assessors  ac- 
cepted said  appointments,  and,  as  provided  in  said 
act,  they  are  now  publishing  in  the  Sun  newspaper  a 
notice  to  this  plaintiff  and  the  other  owners  of  real  es- 
tate to  be  affected,  that  they  will  on 'June  23, 1897,  be- 
gin the  assessment  of  said  real  estate  for  the  aforesaid 
purposes.  That  the  aforesaid  park  commissioners 
give  out  that,  after  said  assessment  shall  have  been 
made,  they  will  proceed,  in  accordance  with  said  act, 
to  apply  to  the  circuit  court  for  the  confirmation  of 
such  assessment,  and  thereupon  to  determine  what,  if 
any,  part  of  the  damages  awarded  shall  be  paid  out  of 
the  funds  set  apart  for  the  use  of  said  board  of  park 
commissioners  by  the  common  council  for  such  pur- 
pose, to  the  end  that,  in  pursuance  of  section  twenty- 
two  of  said  act,  the  title  of  said  real  estate  shall  be- 
come fixed  and  vested  in  said  city  for  the  purposes  of 
public  parks.  Similar  allegations  are  made  as  to  the 
assessment  of  benefits  by  said  assessors.  That  said 
proceedings  and  acts  of  said  board  and  said  assessors 
are  taken  withoutwarrant  or  authority  of  law,  for  the 
reason  that  said  act  of  the  legislature  is  unconstitu- 
tional and  void. 

The  first  reason  urged  for  the  unconstitutionality 
of  the  act  is  that  it  is  an  amendment  of  the  act  ap- 
proved March  6,  1891,  concerning  the  incorporation, 
etc.,  of  cities  of  more  than  100,000  population,  and 
does  not,  as  required  by  section  twenty-one  of  article 
four,  of  the  constitution,  set  forth  and  publish  at  full 
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length  the  act  as  revised  or  section  as  amended.  But 
the  recent  case  of  State  v.  Gerhardt^  145  Ind.  439, 
and  cases  there  cited,  settled  the  law  that  the  stat- 
ute in  question  was  not  an  amendment  of  the  act  re- 
ferred to.  But  a  much  more  serious  question  is  pre- 
sented by  appellants'  contention  that  the  act  violates 
the  last  clause  of  section  two  of  article  fifteen  of  our 
state  constitution  (section  224,  Burns'  R.  S.  1894; 
224,  R.  S.  1881),  providing  that  "the  General  Assembly 
shall  not  create  any  oflBce  the  tenure  of  which  shall  be 
longer  than  four  years."  We  approach  the  considera- 
tion and  decision  of  that  question  fully  impressed 
with  the  delicacy  of  the  task,  and  that  the  well  settled 
rule  that  requires  us  to  solve  all  doubts  in  favor  of  the 
action  of  the  legislature  is  salutary  and  wholesome; 
and  yet  the  solemn  duty  of  declaring  an  act  of  the  leg- 
islature or  a  part  thereof,  void,  because  of  its  plain 
and  unquestionable  violation  of  an  inhibition  in  the 
constitution,  is  equally  imperative.  To  permit  such 
an  act  or  a  part  thereof  to  escape  judicial  condemna- 
tion, and  to  stand  as  law,  is  fraught  with  as  much 
danger  to  the  perpetuity  of  our  republican  form  of 
government  as  the  overthrow  of  statutes  by  judicial 
power  merely  because  the  court,  doubts  their  consti- 
tutionality. It  appears  from  the  facts  stated  in  the 
complaint,  and  admitted  by  the  demurrer,  that  only 
two  of  the  present  five  members  of  the  board  of  park 
commissioners  have  a  term  of  oflftce  which  does  not 
exceed  the  constitutional  limitation  of  four  years. 
Three  of  them  are  serving  on  a  five  years'  term  under 
section  two  of  the  act.  If  the  legislature  could  not 
create  such  an  office,  under  the  constitution,  then 
there  is  no  such  office  and  hence  no  such  officer;  and  as 
was  said  in  Clem  v.  State,  33  Ind.  at  page  423,  "there 
was  no  warrant  of  law  to  elect  or  appoint  one,  and 
there  could  be  no  such  officer  defactOy  much  less  de- 
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jure.'*  But  counsel  for  appellees,  admitting  the  force 
of  the  constitutional  restriction  and  the  case  from 
which  we  have  quoted,  seek  to  avoid  such  force  by 
contending  that  that  constitutional  inhibition  does 
not  apply  to  the  offices  in  question  here,  because  the 
framers  of  the  constitution  had  only  in  mind  and 
therefore  only  meant,  the  restriction  to  apply  to  duch 
offices  as  were  at  that  time  in  existence,  and,  there 
having  been  no  such  office  then  in  existence,  nar  in 
contemplation  as  park  commissioners,  they  had  no 
idea,  as  is  contended,  of  limiting  the  tenure  of  such  an 
office,  by  the  restriction  mentioned.  That  argument 
proves  entirely  too  much  if  it  proves  anything.  If  the 
framers  of  the  constitution  only  meant  the  restriction 
to  apply  to  offices  then  in  existence,  it  is  fair  to  say 
that  it  was  not  intended  to  apply  to  any,  because  the 
restriction  is  that  the  General  Assembly  shall  not 
create  any  office,  etc.  The  creation  of  a  thing  already 
in  existence  is  an  impossibility.  .  It  is  not  likely  that 
the  framers  of  the  constitution  meant  to  provide  for 
such  an  absurdity.  They  meant  just  what  they  said, 
and  said  just  what  they  meant,  namely  that  the  legis- 
lature "shall  not  create  any  office  the  tenure  of  which 
shall  be  longer  than  four  years.''  That  language  em- 
braces every  office  the  legislature  could  possibly 
create  or  attempt  to  create  by  legislative  enact- 
ment, whether  it  was  such  as  was  then  in  ex- 
istence or  such  as  was  entirely  new  and  unheard 
of  before.  The  construction  contended  for  by  the 
appellees  would  amount  to  a  complete  abroga- 
tion of  the  constitutional  restriction  by  judicial  and 
legislative  action.  It  would  enable  the  legislature 
to  enact  laws  providing  new  officers  in  the  place  of  all 
offices  then  in  existence  outside  of  those  mentioned 
in  the  constitution,  giving  to  each  a  life  tenure.  In 
our  opinion  no  such  intent  was  entertained  by  the 


NOVEMBER  TERM,  1897— Vol.  149         199 


Indianapolis  Brewing  Cknnpany  v.  Claypool  et  al. 

authors  of  the  constitution.  It  is  further  contended 
that  the  park  commissioners  are  required  to  serve 
without  compensation.  Appellee's  counsel  do  not 
say  that  that  circumstance  deprives  the  commission- 
ers of  their  character  as  officers.  If  it  did,  appellees 
would  fail,  because  the  act  provides  some  compensa- 
tion for  them,  namely,  their  expenses.  It  is  the  crea- 
tion of  an  office  with  a  certain  tenure  that  is  forbid- 
den. Webster  defines  the  word  "office"  to  be  "a  spe- 
cial duty,  trust,  or  charge,  conferred  by  authority 
and  for  a  public  purpose;  an  employment  undertaken 
by  the  commission  and  authority  of  the  government, 
as  civil,  judicial,  executive,  legislative,  and  other  offi- 
ces." 

BurrilPs  Law  Dictionary  defines*  the  word  "office" 
to. mean  "A  position  or  station  in  which  a  person  is 
employed  to  perform  certain  duties,  or  b.V  virtue  of 
which  he  becomes  charged  with  the  performance  of 
certain  duties,  public  or  private;  a  place  of  trust." 
From  these  definitions,  and  we  think  they  are  correct, 
it  is  quite  apparent  that  compensation  is  not  indis- 
pensable to  the  existence  or  creation  of  an  office 
within  the  meaning  of  the  constitution.  So  that  the 
office  of  park  commissioner  is  an  office,  within  the 
meaning  of  the  constitutional  restriction  quoted. 

It  is  next  contended  in  avoidance  of  the  applica- 
bility of  the  constitutional  restriction,  that  four  mem- 
bers of  the  board  were  appointed  in  1895,  whose  terms 
of  office  will  not  expire  until  January  1,  1899,  and  as 
contended  by  appellees  according  to  the  provisions  of 
the  act,  "are,  and  always  have  been,  a  legal  board,"  a 
majority  of  the  board  constituting  a  quorum,  and  au- 
thorized by  section  six  to  take  action  that  is  binding. 
We  are  unable  to  perceive  the  force  of  this  contention 
or  understand  the  same.  If  it  has  any  force  it  must  be 
derived  from  facts  not  alleged  in,  nor  disclosed  by  the 
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complaint.  This  being  a  case  where  a  judgment  was 
rendered  upon  demurrer  to  the  complaint  and  that 
ruling  alone  being  presented  for  review,  we  have 
nothing  to  do  with  any  other  facts  than  those  alleged 
in  the  complaint,  and  such  facts  as  the  law  requires 
us  to  take  judicial  cognizance  of.  It  requires  us  to 
take  judicial  notice  of  the  existence  and  terms  of  the 
statute  and  the  constitution. 

The  facts  are  disclosed  in  the  complaint  that  in  t]ie 
spring  of  1895,  soon  after  the  passage  of  the  act  in 
question  the  mayor  of  Indianapolis  appointed  five 
park  commissioners  to  serve  one,  two,  three,  four,  and 
five  years,  respectively,  from  January  1,  1895.  That 
made  the  term  of  the  one-year  commissioner  expire  on 
January  1,  1896,  'and  his  successor  then  appointed, 
and  now  in  office,  under  the  provisions  of  section  two 
of  the  act,  under  a  term  of  five  years,  running  till  Jan- 
uary 1, 1901.  The  term  of  the  two-year  commissioner 
appointed  in  1895  expired  January  1,  1897,  when  he 
was  reappointed  as  his  own  successor,  and  is  now  in 
office,  the  term  of  which,  under  section  two  of  the  act, 
and  his  reappointment,  is  five  years,  expiring  January 
1,  1902.  And  the  term  of  the  five-year  commissioner 
appointed  in  1895,  and  now  in  office,  expires  January 
1,  1900,  making,  according  to  the  allegations  of  the 
complaint,  three  of  the  defendants  in  office  under  a 
five-year  term  or  tenure,  by  virtue  of  section  two  of 
the  act.  Appellees'  contention  that  four  of  the  mem- 
bers appointed  in  1895  hold  four-year  terms,  and  there- 
fore are  and  always  had  been  a  legal  board  under  sec- 
tion six,  making  a  majority  a  quorum  authorized  to 
do  binding  acts,  is  contrary  to  the  facts  alleged  in  the 
complaint,  even  if  that  fact,  would  constitute  such 
majority  a  legal  board. 

It  is  next  contended  that  section  two  is  valid  be- 
cause the  constitutional  inhibition  only  operates  to 
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limit  the  terms  of  the  several  park  commissioners  to 
four  years,  respectively.  It  is  tacitly  conceded  that, 
if  the  restriction  cannot  be  obviated  in  this  way,  sec- 
tion two  must  fall,  as  a  palpable  violation  of  the  con- 
stitution. This  ground  of  upholding  that  part  of  the 
section  other  than  the  tenure  clause  is  based  on  the 
famliar  principle  in  constitutional  law  that  a  statute 
may  be  good  in  part,  and  in  part  void,  because  un- 
constitutional. That  part  fixing  the  term  at  five  years, 
it  is  in  effect  insisted,  may  be  declared  void,  and  the 
balance  of  the  section  stand.  To  support  this  conten- 
tion, counsel  quote  from  Clem  v.  State,  supra,  as  fol- 
lows: "The  question  is  as  to  the  application  of  this  re- 
striction. Does  it  in  the  case  in  hand^  render  the  crea- 
tion of  the  office  a  void  act?  ♦  ♦  ♦  But  we  are  of 
opinion  that  the  restriction  cannot  be  held  to  apply 
where,  as  in  this  case,  no  tenure  is  fixed.  The  preced- 
ing part  of  the  section  provides,  that  *when  the  dura- 
tion of  any  office  is  not  provided  for  by  this  constitu- 
tion it  may  be  declared  by  law;  and,  if  not  so  declared, 
such  office  shall  be  held  during  the  pleasure  of  the 
authority  making  the  appointment.'  This  language 
seems  to  be  conclusive  in  support  of  the  position  that 
an  office  may  be  created  by  law  though  its  duration  be 
not  fixed,  as  in  this  case.  If  fixed  at  a  longer  term 
than  four  years  by  the  act  creating  it,  there  would 
then  be  a  question  whether  the  creation  of  the  office 
was  not  void,  or  whether  valid,  but  its  tenure  limited 
to  four  years  by  force  of  the  constitution. ''  This  is  as 
jnuch,  if  not  more,  against  appellees'  contention  than 
for  it.  It  not  only  suggests  the  query  whether  the 
question  raised  by  their  contention  shall  be  decided 
for  or  against  them,  but  it  furnishes  a  basis  for  rea- 
soning out  the  question  against  appellees.  It  is  to  be 
observed  that  it  is  not  the  tenure  of  more  than  four 
years  that  is  prohibited,  but  it  is  the  creation  of  an 
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office  the  tenure  of  which  shall  be  longer  than  four 
years.  The  forbidden  act  is  the  creation  of  the  office 
of  the  particular  description  given,  as  much  as  the 
inhibition  of  more  than  four  years'  tenure.  It  would 
seem,  therefore,  that  it  is  the  creation  of  the  office  that 
is  void^  as  much,  if  not  more,  than  the  act  of  affixing  a 
tenure  of  more  than  four  years.  If  the  language  were: 
"No  office  created  by  the  legislature  shall  have  a 
longer  tenure  than  four  years/'  we  should  have  a  very 
different  question  to  decide. 

Our  attention  has  been  called  to  a  decision  of  the 
supreme  court  of  Kansas  upon  a  constitutional  pro- 
vision precisely  like  our  own,  wherein  it  is  claimed  a 
different  conclusion  was  reached  by  that  court.  Letds 
V.  Lmelling,  53  Kan.  201,  36  Pac.  351.  The  report  of 
the  case  is  so  meager  that  it  is  not  easy  to  understand 
the  reason,  if  there  was  any  reason,  for  the  conclusion 
indicated.  The  only  reason  assigned  for  the  conclu- 
sion reached  is  the  decision  of  the  supreme  court  of 
California  cited.  The  whole  of  what  the  supreme 
court  of  Kansas  said  upon  that  branch  of  the  case  is 
as  follows:  "The  provision  in  section  4  permitting 
officers  to  be  commissioned  for  a  term  of  five  years  is 
violative  of  section  2,  article  15,  forbidding  the  legisla- 
ture to  create  any  office  the  tenure  of  which  is  longer 
than  four  years.  Military  officers  are  within  the  pro- 
visions of  the  constitution.  Where  the  statute  fixes 
a  term  of  office  at  such  a  length  of  time  that  it  is  un- 
constitutional, the  tenure  thereof  is  not  declared,  and 
therefore  the  office  is  held  during  the  pleasure  of  the 
appointing  power.  People  v.  Perry,  79  Cal.  105, 21  Pac. 
423." 

No  reason  is  assigned  by  the  Kansas  supreme  court 
why  the  constitutional  inhibition  forbidding  the  Kan- 
sas legislature  to  create  any  office  of  a  certain  tenure 
did  not  render  the  forbidden  act  void.    The  forbidden 
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act  there,  as  here,  was  the  creation  of  the  office,  in 
plain  language  of  unmistakable  meaning.  That  great 
jurist.  Judge  Cooley,  in  his  Constitutional  Limitations, 
with  great  clearness  and  force,  states  the  rule  for  con- 
struing the  language  of  a  constitution,  at  pages  09 
and  70,  thus:  "The  object  of  construction,  as  applied 
to  a  written  constitution,  is  to  give  effect  to  the  intent  of 
the  people  in  adopting  it.  In  the  case  of  all  written 
laws,  it  is  the  intent  of  the  lawgiver  that  is  to  be  en- 
forced. But  this  intent  is  to  be  found  in  the  instru- 
ment itself.  It  is  to  be  presumed  that  language  has 
been  employed  with  sufficient  precision  to  convey  it, 
and  unless  examination  demonstrates  that  the  pre^ 
sumption  does  not  hold  good  in  the  particular  case, 
nothing  will  remain  except  to  enforce  it.  *  Where  a  law 
is  plain  and  unambiguous,  whether  it  be  expressed 
in  general  or  limited  terms,  the  legislature  should  be 
intended  to  mean  what  they  have  plainly  expressed, 
and  consequently  no  room  is  left  for  construction.' 
Possible  or  even  probable  meanings,,  when  one  is 
plainly  declared  in  the  instrument  itself,  the  courts 
are  not  at  liberty  to  search  for  elsewhere.  ^Whether 
we  are  considering  an  agreement  between  parties,  a 
statute,  or  a  constitution,  with  a  view  to  its  interpre- 
tation, the  thing  which  we  are  to  seek  is  the  thought 
which  it  expresses.  To  ascertain  this,  the  first  resort  in 
all  cases  is  to  the  natural  signification  of  the  words 
employed,  in  the  order  of  grammatical  arrangement  in 
which  the  framers  of  the  instrument  have  placed 
them.  If,  thus  regarded,  the  words  embody  a  definite 
meaning,  which  involves  no  absurdity  and  no  contra- 
diction between  different  parts  of  the  same  writing, 
then  that  meaning,  apparent  on  the  face  of  the  instru- 
ment, is  the  one  which  alone  we  are  at  liberty  to  say 
was  intended  to  be  conveyed.  In  such  a  case  there  is 
no  room  for  construction.    That  which  the  words  de- 
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Clare  is  the  meaning  of  the  instrument,  and  neither 
courts  nor  legislatures  have  a  right  to  add  to  or  take 
away  from  that  meaning/  "  The  constitution  like  our 
own,  in  this  particular  contains  no  contradiction  of 
the  plain  meaning  of  the  words  employed,  and  such 
meaning  involves  no  absurdity;  and  hence,  by  this 
salutary  rule,  the  language  ought  to  be  given  its  full 
force  and  meaning. 

As  the  Kansas  supreme  court  gave  no  reason  why 
such  language  should  not  be  given  its  full  force  and 
meaning,  except  to  cite  the  California  case,  we  must 
assume  that  the  reasoning  in  that  case  is  the  only  rea- 
son on  which  the  Kansas  court  reached  its  conclusion. 
But,  when  we  examine  the  case,  we  find  that  it  fur- 
nished no  reason  whatever  for  the  Kansas  decision, 
on  account  of  the  radical  difference  in  the  constitu- 
tional provisions  of  California  and  Kansas.  The  pro- 
vision as  it  stood  in  both  the  old  and  new  constitution 
of  California  received  the  consideration  of  the  Cali- 
fornia supreme  court  in  that  case.  That  in  the  old 
reads  thus:  "Nor  shall  the  duration  of  any  office  not 
fixed  by  the  constitution  ever  exceed  four  years;"  and 
in  the  new  constitution  it  was:  "But  in  no  case  shall 
such  term  exceed  four  years."  This  language  in  no 
way  forbids  the  creation  of  the  office  with  a  tenure 
exceeding  four  years,  but  simply  limits  the  tenure  of 
all  offices  created  by  the  legislature  to  four  years. 
This  language  fully  justified  the  conclusion  reached 
by  the  California  supreme  court.  But  it  furnished  no 
reason  whatever  for  the  decision  of  the  Kansas  su- 
I  preme  court,  under  a  constitution,  as  ours,  forbidding 

the  creation  of  the  office  with  a  tenure  exceeding  four 
years.    If  the  act  was  forbidden  then,  it  was,  in  so  far 
as  it  created  the  office,  in  violation  of  the  constitution. 
[  It  therefore  appears  that  the  Kansas  decision  is  in 

^  plain  violation  of  the  constitution  of  that  state  and 
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rests  on  no  reason  whatever.  Such  a  decision  we 
ought  not  and  cannot  follow. 

It  would  seem  to  follow  that  so  much  of  sections  one 
and  two  of  said  act  as  creates  the  office  of  park  com- 
missioner with  a  tenure  of  five  years  is  in  violation  of 
the  constitution,  and  void.  All  the  balance  of  the  act 
is  inoperative,  for  the  sole  reason  that  there  are  no  in- 
strumentalities left  with  which  to  carry  them  into 
operation  and  effect. 

It  results  that  the  defendants  are  doing  acts  affect- 
ing the  plaintiff's  rights  that  they  have  no  authority 
of  law  to  do,  because  there  is  no  such  office,  the  duties 
of  which  they  claim  to  be  exercising.  Hence,  the  com- 
plaint stated  a  good  cause  of  action,  and  the  circuit 
court  erred  in  sustaining  a  demurrer  thereto. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Dissenting  Opinion. 

Monks,  J.  (dissenting). — I  dissent  fom  the  conclu- 
sion reached  in  the  prevailing  opinion.  It  is  held  by 
a  majority  of  the  court  that  said  act  is  unconstitu- 
tional, because  it  violates  section  two,  article  fifteen 
of  the  constitution  (section  224,  Burns'  R.  S.  1894,  224, 
R.  S.  1881),  which  provides  that  "When  the  duration 
of  any  office  is  not  provided  for  by  this  constitution, 
it  may  be  declared  by  law;  and  if  not  so  declared,  such 
office  shall  be  held  during  the  pleasure  of  the  author- 
ity making  the  appointment.  But  the  General  As- 
sembly shall  not  create  any  office  the  tenure  of  which 
shall  be  longer  than  four  years."  It  is  clear  that  mem- 
bers of  the  park  board  are  within  the  provisions  of 
said  section  of  the  constitution.  It  is  equally  clear,  I 
think,  that  the  purpose  of  said  section  was  to  prohibit 
the  legislature  from  fixing  the  tenure  of  an  office 
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created  by  that  body  at  a  longer  period  than  four 
years.  The  duration  or  tenure  of  office,  and  not  the 
creation  of  the  office  by  the  legislature,  is  the  subject 
of  said  section.  Fixing  the  tenure  of  an  office  at  more 
than  four  years  is  prohibited  by  said  section,  but  not 
the  creation  of  the  office. 

In  Lems  v.  Lewelling,  53  Kan.  201,  36  Pac.  351,  the 
legislature  had  passed  an  act  providing  for  the  organi- 
zation and  government  of  the  militia  of  the  state,  and 
creating  and  fixing  the  tenure  of  office  of  certain  mili- 
tary officers  at  five  years.  Section  two,  article  fifteen, 
of  the  Kansas  constitution  of  1859,  is  substantially 
the  same  as  section  two,  article  fifteen,  of  the  constitu- 
tion of  this  State.  The  court  held,  not  that  the  crea- 
tion of  the  office  was  unconstitutional,  but  that  fixing 
the  tenure  of  office  at  more  than  four  years  was  uncon- 
stitutional.  The  court  said :  "The  provision  in  section 
4  permitting  officers  to  be  commissioned  for  a  term 
of  five  years  is  violative  of  section  2,  article  15,  for- 
bidding the  legislature  to  create  any  office  the  tenure 
of  which  is  longer  than  four  years.  Military  officers 
are  within  the  provisions  of  the  constitution.  Where 
the  statute  fixes  a  term  of  office  at  such  a  length  of 
time  that  it  is  unconstitutional,  the  tenure  thereof 
is  not  declared,  and  therefore  the  office  is  held  only 
during  the  pleasure  of  the  appointing  power." 

It  is  evident  that  section  two  of  the  act  in  contro- 
v^ersy,  so  far  as  it  fixes  the  tenure  of  office  of  the  mem- 
bers of  said  park  board  at  five  years,  is  unconstitu- 
tional. It  is  settled,  however,  by  a  long  and  unbroken 
line  of  decisions  in  this  State,  that  if  the  unconstitu- 
tional portions  of  a  statute  can  be  stricken  out,  s^nd 
still  leave  a  complete  statute,  the  unconstitutional 
portions  must  be  regarded  as  eliminated,  and  the  re- 
mainder of  the  statute  must  be  enforced.  Tdggari, 
And.,  V.  Claypool,  145  Ind.  590,  693,  594,  32  L.  R.  A. 
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586;  Statey.  Oerhardtj  146  Ind.  439,  33  L.  R.  A.  313; 
Smithy.  McClain^  146  Ind.  77,  89;  City  of  Indianap- 
olis V.  Bielevy  138  Ind.  30,  38;  Ingerman  v.  Noblesville 
Township^  90  Ind.  393,  396;  Staie,  ex  rel.,  v.  Gorby, 
122  Ind.  17,  29;  State,  ex  rel,  v.  Blend,  121  Ind.  514, 
521,  522;  Stale  v.  Newton,  59  Ind.  173;  Clark  v.  Ellis, 
2  Blackf .  8., 

The  legislative  purpose  in  passing  the  act  in  con- 
troversy was  to  create  a  park  system  for  cities  of  over 
100,000  population,  and  the  tenure  of  office  of  the 
members  of  the  board  of  park  commissioners  was  a 
mere  incident.  That  system  could  exist  with  a  park 
board  whose  tenure  of  office  was  not  fixed,  as  well  as 
if  the  tenure  was  fixed  at  four  years  or  less.  Striking 
down  the  part  of  section  two  fixing  the  tenure  at  five 
years  does  not  change  or  interfere  with  the  provision 
of  any  other  section,  or  change  the  meaning  of  any 
other  section  of  said  law,  but  leaves  a  complete  stat- 
ute capable  of  enforcement.  The  other  sections  mean 
the  same,  and  will  have  the  same  effect  after  that  part 
of  section  two  fixing  the  tenure  of  office  is  eliminated 
as  before.  The  other  sections  in  no  way  depend  upon 
that  part  of  section  two,  but  are  entirely  independent 
of  the  same.  The  purpose  being  to  create  a  park  sys- 
tem, the  tenure  of  office  was  not  important,  and  it  can 
not  properly  be  said  that  the  legislature  would  not 
have  passed  said  act  if  the  tenure  of  office  had  not 
been  fixed  at  five  years.  Much  rather  is  it  to  be  pre- 
sumed that  the  act  would  have  passed  if  the  tenure 
had  been  fixed  at  four  years  or  less,  or  had  not  been 
fixed  at  all. 

If  it  can  be  said  in  this  case  that  the  legislature 
would  not  have  adopted  said  park  act  without  the 
eliminated  portion  of  section  two,  this  court  should 
have  said  in  all  the  other  cases  cited  above  that  the 
acts  there  in  controversy  would  not  have  been  passed 
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if  they  had  known  that  the  parts  or  sections  in  con- 
troversy would  be  adjudged  unconstitutional.  Many, 
if  not  all  the  cases  cited  above,  go  further  to  sustain 
laws,  parts  of  which  were  declared  unconstitutional, 
than  is  necessary  in  this  case. 

It  follows,  therefore,  that,  eliminating  the  part  of 
section  two  of  said  act  concerning  the  tenure  of  office, 
the  remainder  of  the  act  is  constitutional.  Consider- 
ing said  act  with  the  unconstitutional  part  eliminated, 
the  legislature  has  failed  to  fix  the  tenure  of  office  of 
the  members  of  the  park  board,  and  that,  therefore, 
the  term  of  office,  under  section  two,  article  fifteen,  of 
the  constitution,  is  during  the  pleasure  of  the  mayor. 
Peopk  V.  Perry,  79  Cal.  105, 114, 115,  21  Pac.  423. 

The  judgment  should  be  affirmed. 

Jordan,  J.,  concurs. 


The  Citizens  State  Bank  of  Noblbsvillb  bt  al. 
lis  Msl  V.  Habris. 


[No.  18»129.    Filed  December  17,  1897.] 
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1 168  ^  entire  estate  of  a  resident  householder,  ^dusiye  of  vaUd  mortgage 

~    T  liens,  does  not  exceed  in  value  9600.00,  he  may  sell  or  dispose  of  any 

167    647  or  all  of  his  property,  and  the  purchaser  thereof  will  take  it  free 

from  the  lien  of  judgments  foimded  on  contract,  or  the  lien  of  an 
execution  that  may  have  issued  thereon,  and  an  action  may  be 
maintained  by  the  purchaser  to  quiet  title  of  such  real  estate  against 
the  lien  of  such  judgments,  provided  suit  is  commenced  for  that 
purpose  before  the  real  estate  is  sold  under  the  judgments. 

From  the  Hamilton  Circuit  Court.  Affirmed. 

A.  F.  Shirts  and  L.  S,  Baldwin,  for  appellant; 
William  Booth   and  Oavin,   Coffin  <&  Davis,  for 
appellee. 

Jordan,  J. — By  this  appeal  the  Citizens  State  Bank 
of  Koblesville,  Indiana,  assails  the  judgment  of  the 


NOVEMBER  TERM,  1897— Vol.  149.        209 

4 

The  Citizens  State  Bank  of  Nobleeville  et  aL  v.  Harris. 

lower  court  quieting  the  title  of  the  appellee  to  certain 
described  lands.  The  facts  alleged  in  the  complaint  of 
appellee  are  substantial j  as  follows:  On  January  8, 
1883,  John  Glassar  became  the  owner  of  the  real  estate 
in  controversy,  situated  in  Hamilton  county,  Indiana. 
On  January  3,  1891,  said  Olassar,  together  with  his 
wife,  executed  a  mortgage  on  the  land  to  W.  H.  Eng- 
lish to  secure  a  promissory  note  of  fSOO.OO,  which 
mortgage  was  duly  recorded  in  the  recorder's  office  of 
said  county,  and  became  a  valid  lien  on  the  land.  On 
February  8,  1894,  he  executed  another  mortgage  on 
the  same  tract  to  N.  P.  Glassar,  to  secure  a  "debt  or 
note  of  1700.00,  and  this  mortgage  was  duly  recorded, 
and  became  a  lien  on  said  real  estate.  On  February 
21,  1894,  the  appellant,  the  Citizens  Bank  recovered  a 
judgment  against  said  John  Olassar,  in  the  Hamilton 
Circuit  Court,  on  a  promissory  note  for  the  sum  of 
1161.00  and  cost.  May  15, 1885,  Nora  E.  Trout  also  re- 
covered a  judgment  in  the  same  court  against  Glassar 
upon  a  contract  for  |50.00.  March  15,  1894,  Thomas 
Davis  recovered  a  judgment  in  said  court  against 
Glassar  upon  a  promissory  note  for  (248.00  and  cost. 
On  April  27,  1895,  Glassar  sold,  and  by  a  warranty 
deed,  in  which  his  wife  joined,  conveyed  the  real 
estate  in  question  to  appellee,  James  H.  Harris.  The 
land  at  the  time  of  said  sale  and  conveyance  was  of 
the  value  of  only  f200.00,  over  and  above  the  two 
aforesaid  mortgage  liens  and  taxes  diie  thereon.  At 
the  time  of  the  sale  and  conveyance  John  Glassar 
was,  and  for  ten  years  prior  thereto  had  been,  a  bona 
fide  resident  householder  of  said  county  and  State^ 
and  so  continued  to  be  at  the  commencement  of  this 
action.  On  the  27th  day  of  April,  1895,  and  for  six 
months  prior  thereto,  and  continuously  since  that 
date,  the  personal  property  owned  and  held  by  Glassar 

Vol.  149—14 


210  SUPREME  COURT  OP  INDIANA, 

The  Citizens  State  Bank  of  Noblesville  et  al.  v.  Harris. 

did  not  exceed  |50.00  in  value.  That  said  real  estate, 
subject  to  said  mortgage  liens,  and  his  said  personal 
property  of  the  value  of  |50.00,  constituted  the  entire 
property  and  estate,  both  real  and  personal,  owned 
and  held  by  Glassar  at  the  date  of  the  sale  of  the  real 
estate  and  prior  thereto;  all  of  which,  at  that  time,  in 
the  aggregate,  was  less  than  f  600.00  in  value.  Said 
realty  at  the  time  conveyed  to  appellee  was  worth 
1200.00  and  no  more,  when  valued  subject  to  the  said 
mortgage  liens.  The  complaint  also  alleged  that  there 
was  due  and  unpaid,  as  purchase  money  for  the  land 
from  plaintiff  to  Glassar,  who  was  made  a  party  de- 
fendant, the  sum  of  |175.00,  and  no  more,  and  he  paid 
that  amount  into  court,  to  be  paid  as  directed  by  the 
court,  to  the  person  legally  entitled  thereto.  The  com- 
plaint further  averred  that  the  defendants,  the  judg- 
ment creditors,  were  claiming  an  interest  and  right 
to  said  real  estate,  on  account  of  their  judgments, 
adverse  to  the  plaintiff,  and  that  said  claim  was  pre- 
tended and  unfounded,  but  served  to  cast  a  cloud  upon 
the  title  of  the  plaintiff  to  the  land  in  controversy,  and 
he  demanded  that  the  court  adjudge  to  whom  the  re- 
mainder of  the  purchase  money  be  paid,  and  that  his 
title  be  quieted,  etc.  The  bank  filed  an  answer  in  de- 
nial, and  also  set  up  affirmative  matter.  The  defend- 
ant Glassar  filed  a  cross-complaint  against  the  appel- 
lant and  the  appellee,  in  which  he  admitted  the  sale 
of  the  forty  acres  of  land  in  dispute  to  the  appellee, 
and  he  alleged  that  the  land,  when  he  sold  it,  was  in- 
cumbered by  the  two  mortgagee,  as  averred  in  ap- 
pellee's complaint.  He  also  set  up  in  like  manner  as 
in  the  complaint  alleged,  the  fact  that  he  was  a  resi- 
dent householder,  and  that  on  April  27,  1895,  when 
i  he  sold  and  conveyed  the  land  to  the  plaintiff,  it  was 

1  not  worth  to  exceed  $200.00,  over  and  above  said  mort- 

l  gage  liens;  and  that  all  of  his  property,  both  real  and 
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personal,  owned  and  held  by  him  at  the  time  of  the 
sale,  and  since,  did  not  exceed  in  value  fSOO.OO;  and 
he  filed  with  his  cross-complaint  a  verified  schedule  of 
all  his  property  of  every  description  whatever,  includ- 
ing the  money  paid  into  court  by  the  plaintiff,  which 
aggregated  in' value  less  than  three  hundred  dollars; 
and  he  asked  that  the  balance  of  the  purchase  money 
paid  into  court  by  the  plaintiff  be  adjudged  exempt, 
and  that  the  court  order  the  same  paid  to  him,  and  for 
all  other  relief.  Appellant  unsuccessfully  demurred 
to  the  complaint  and  the  cross-complaint,  and  upon 
the  issues  joined,  the  cause  was  tried  by  the  court,  and 
a  judgment  was  rendered*  quieting  appellee's  title  to 
the  land,  and  directing  that  fl58.00  of  the  money 
brought  into  court  by  appellee  be  paid  over  to  the 
cross-complainant,  under  his  claim  of  exemption  as  a 
resident  householder. 

The  questions  presented  for  our  determination  re- 
late to  the  sufficiency,  on  demurrer,  of  the  facts 
averred  in  the  complaint  and  cross-complaint  to  en- 
title the  parties  to  the  relief  claimed  by  each.  Coun- 
sel for  appellant  in  their  brief  say :  "We  are  aware  of 
the  fact  that  land  may  be  sold  where  judgment  liens 
are  resting  on  it,  and  the  purchaser  may  hold  it  free 
from  the  liens;  but  in  all  cases  the  value  of  the  land, 
added  to  the  value  of  the  personal  property,  must  be 
less  than  six  hundred  dollars.  We  know  of  no  case  ex- 
tending this  rule  to  lands  which,  when  the  value  of 
the  land,  without  reference  to  the  liens,  added  to  the 
personalty,  exceeds  six  hundred  dollars  in  value." 
Courts  give  a  liberal  construction  tO|the  law  that  ex- 
empts from  sale,  on  execution  the  property  of  a  resi- 
dent householder,  as  such  an  act  is  intended  to  pro- 
tect the  insolvent  debtor  and  his  family  so  that  they 
may,  in  the  language  of  our  constitution,  "enjoy  the 
necessary  comforts  of  life.''    Guided  by  this  principle, 
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this  coQrt  lias  not  limited  the  application  of  our  ex- 
emption statute  to  cases  only  which  fall  directly  with- 
in its  strict  letter,  but  have  applied  it  to  all  such  as 
come  within  the  spirit  and  equity  of  the  law,  so  as  to 
promote  and  secure  the  object  intended.  Where  a 
judgment  is  founded  on  contract,  the  rule  in  this  State 
is  that  the  judgment  debtor,  if  he  is  a  resident  house- 
holder, and  his  entire  estate,  real  and  personal,  of  every 
kind  and  description  whatever,  within  and  without 
the  State,  does  not  exceed  in  value  the  amount  which, 
under  the  law,  he  is  authorized  to  claim  as  exempt 
from  sale  on  such  judgment,  he  may,  before  any  such 
sale  occurs,  sell  or  dispose  of  any  or  all  of  his  prop- 
erty, and  the  purhaser  or  person  to  whom  the  prop- 
erty passes,  will  take  it  free  from  the  lien  of  the  judg- 
ment, or  the  lien  of  any  execution  that  may  have  been 
issued  thereon.  As  to  any  real  estate  so  disposed  of 
by  such  judgment  debtor,  the  person  to  whom  it  has 
been  conveyed  may  maintain  an  action  to  quiet  his 
title  against  the  lien  of  the  judgment, provided  he  com- 
mences his  suit  for  that  purpose  before  the  real  estate 
is  sold  under  the  judgment  This  doctrine  is  fully 
sustained  by  the  following  decisions,  some  of  which 
expressly  affirm  it,  and  others  indirectly  support  it: 
Barnard  v.  Brown,  112  Ind.  53;  Dumhovld  v.  Rowley , 
113  Ind.  367;  Ray  v.  Yarnelly  118  Ind.  112;  King  v. 
Easton,  135  Ind.  853;  Moss  y.  Jenkins^  146  Ind.  689; 
Isgrigg  v.  Pauley,  148  Ind.  486;  Coppage  v.  Oregg,  1 
Ind.  App.  112. 

Section  746,  Bums'  R.  S.  1894  (734,  R.  S.  1881), 
which  provides  the  mode  of  ascertaining  the  value  of 
property  levied  on  by  the  sheriff,  expressly  directs 
that  the  appraisers  shall  "proceed  to  appraise  the 
property  according  to  its  cash  value  at  the  time,  de- 
ducting liens  and  incumbrances."  The  facts  in  this 
case,  on  any  view,  disclose  that  the  land  was  not  worth 
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to  exceed  f  1,800.00  at  the  time  of  the  sale  to  the  ap- 
pellee, and,  if  this  value  be  subjected,  as  it  must  be, 
to  the  total  amount  of  the  two  mortgages  which  in- 
cumbered it  at  the  time  appellant  recovered  its  judg- 
ment, the  value  of  Olasser's  interest  in  the  land  at  the 
time  of  the  sale  would  not  exceed  fSOO.OO.  If  to  this 
we  add  his  personal  estate,  which  at  the  same  time 
did  not  exceed  $75.00,  his  entire  estate  would  not  ex- 
ceed in  value  $375.00,  an  amount  far  below  that  to 
which  he  would  have  been  entitled  under  his  claim  of 
exemption  had  the  appellant,  on  the  day  he  conveyed 
the  land  to  appellee,  attempted  to  enforce  on  execu- 
tion a  sale  of  his  property  in  satisfaction  of  its  judg- 
ment. In  this  estimate  of  Glasser's  interest  in  the 
land,  the  incohate  interest  of  his  wife  therein  has  not 
been  taken  into  consideration.  This  would  still 
further  decrease  that  of  her  husband.  See  Taylor  v. 
Duesterbergy  109  Ind.  165;  Isgrigg  v.  Pauley,  supra.  In 
fact,  the  only  interest  which  Glassar,  the  debtor,  had 
in  the  real  estate  in  question  at  the  date  appellant  ob- 
tained its  judgment,  and  to  which  its  lien  could  have  in 
any  manner  attached,  and  all  that  he  held  at  the  time 
he  conveyed  it  to  the  appellee  was  the  equity  of  re- 
demption; and  such  interest  or  right  was  all,  even 
though  his  pecuniary  circumstances  had  been  better 
than  they  were,  that  appellant  could  havq,  subjected  to 
a  sale  upon  its  judgment,  and  it  was  the  value  of  this 
interest  in  the  land  which  was  to  be  ascertained  upon 
the  question  of  the  debtor's  exemption;  and  this,  as 
we  have  seen,  did  not  exceed  $300.00.  Section  764, 
Burns'  R.  S.  1894  (752,  R.  S.  1881);  Julian  v.  Beal,  26 
Ind.  220.  In  a  sense,  in  respect  to  his  interest  in  the 
lahd,  the  mortgages  executed  by  him  upon  it  might 
be  considered  as  an  alienation  of  it  to  the  extent  of 
the  indebtedness  secured  thereby.  Yinnedge  v.  Shaffer, 
35  Ind.  341;  L\  S.  Saving  Fund,  etc.,  Co.  v.  Harris,  142 
Ind.  226. 


u»  iii 
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But  we  need  not  further  extend  this  opinion  in  de- 
termining the  issue  in  this  cause,  for  the  same  ques- 
tion,  substantially,  as  here  involved  was  decided  ad- 
versely to  the  claim  of  the  appellant  in  Barnard  v. 
Brown,  supra.  In  that  case  the  value  of  the  land  in 
dispute,  subject  to  a  mortgage  lien  thereon,  together 
with  the  value  of  the  personal  estate  of  the  judgment 
debtor,  did  not  aggregate  |600.00  at  the  time  the  land 
was  sold.  It  was  there  held  that  the  debtor,  being  en- 
titled to  have  the  land  exempted  at  the  time  of  the 
conveyance,  might  sell  and  convey  it,  and  that  he  and 
his  grantee  could  maintain  a  joint  action  to  have  the 
title  of  the  latter  quieted  and  freed  from  a  judgment 
incumbrance  existing  against  the  real  estate  at  the 
time  of  the  sale;  and  that  the  property  of  the  former, 
owned  by  him  at  such  time,  might  be  set  off  to  him 
as  exempt  from  execution;  and  that  no  previous  de- 
mand was  necessary  in  order  to  maintain  the  action. 
The  decision  in  that  case  must  be  accepted  as  ma- 
terially controlling  the  question  as  presented,  under 
the  facts  in  the  case  at  bar.  The  complaint  and  cross- 
complaint  were  substantially  sufficient,  and  the  court 
did  not  err  in  overruling  the  demurrers  thereto. 

Judgment  affirmed. 


•RiTCHEY  ET   AL.    V.  WeLSH. 
[No.  18,157.    Filed  January  4,  1898.] 

180  6^1:      Easements.— JVim^e  Roads.— Way  of  Necessity,— Partition. — Where 
149     214.         in  the  partition  of  real  estate  the  portion  set  off  to  one  of  the  par- 
J         ties  is  not  accessible  to  a  highway  without  passing  over  lands  par- 
titioned to  another,  and  no  provision  is  made  in  such  proceedings 
for  any  right  of  access  to  such  highway,  such  right  of  way  attaches 
to  the  land  the  same  as  if  express  provision  had  been  made  therefor 
in  the  report  of  the  commissioners  and  decree  of  court,    p.  ^^, 
Same. — Private  Roads. — Way  of  Necessity.— Vfh&re  one  having  an 
easement  in  the  lands  of  another  for  a  private  way,  and  the  same 
is  to  be  located  for  the  first  time,  no  prior  use  thereof  having  been 
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made,  the  owner  of  the  land  over  which  it  is  to  pass  has  the  right 
to  choose  it,  provided  he  does  so  in  a  reasonable  manner;  but  if  the 
owner  of  the  land  fail  to  select  such  way  when  requested,  the  party 
who  has  the  right  thereto  may  select  a  suitable  route  for  the  same, 
having  due  regard  to  the  convenience  of  the  owner  of  the  servient 
estate,  and  when  once  selected  it  cannot  be  changed  by  either  party 
without  the  consent  of  the  other,  pp.  220^  iSL 
Sams. — Way  of  Necessity. — Partition. — ^A  party  to  a  partition  pro- 
ceeding may  have  an  easement  in  lands  partitioned  to  another  in 
such  proceeding  for  a  way  of  necessity  across  such  land  to  a  public 
highway,  but  he  is  not  by  virtue  thereof  entitled  to  an  easement  for 
such  purpose  in  other  lands  set  off  to  such  person  in  a  prior  pro- 
ceeding in  partition  of  lands  of  another  common  ancestor,  pp.  SSl^ 
222, 

From  the  Jasper  Circuit  Court.     Affirmed. 

R.  W.  Marshall,  W.  E.  Uhl  and  E.  B.  Sellers,  for 
appellants. 

Frank  Foltz,  Charles  G.  Spitler  and  Harry  R, 
Kurrie,  for  appellee. 

Monks,  J. — ^This  action  was  brought  by  appellee 
against  the  appellants,  to  enforce  a  way  of  necessity. 
The  demurrer  to  the  complaint  was  overruled.  The 
court  made  a  special  finding  of  facts,  and  stated  its 
conclusions  thereon  in  favor  of  appellee,  to  each  of 
which  appellants  excepted.  Final  judgment,  was  ren- 
dered in  favor  of  appellee. 

The  errors  assigned,  and  not  waived,  call  in  ques- 
tion each  conclusion  of  law,  and  the  action  of  the  court 
in  overruling  the  demurrer  to  the  complaint. 

It  appears  from  the  special  finding  that  Mary  O. 
Ritchey  died  intestate,  the  owner  of  a  body  of  land 
bounded  on  the  west  and  south  by  a  highway;  that 
afterwards,  in  1887,  partition  was  made  of  said  real 
estate,  so  that  the  real  estate  allotted  to  each  was 
bounded  on  the  west  or  south  by  said  highway.  The 
eighteen  acres  set  off  to  appellant,  Osiander  K. 
Ritchey,  was  thirty-six  rods  wide,  north  and  south,  and 
divided  the  fifty-three  acres  set  off  to  Samuel  W. 
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Ritch^y,  hnsband  of  said  deceased,  fpom  the  twenty- 
nine  acres  set  off  to  appellee.  Afterwards  said  Sam- 
uel W.  Ritchey  died  the  owner  of  said  fifty-three  acres, 
and  in  1891,  in  an  action  for  partition  the  same  was 
divided  in  such  a  manner  that  the  part  set  off  to  ap- 
pellant, Osiander  K.  Ritchey,  was  between  the  public 
highway  and  the  part  set  off  to  appellee,  so  that  the 
tract  set  off  to  appellee  could  not  be  reached  from  a 
public  highway  over  said  fifty-three  acres,  except  by 
crossing  over  the  part  thereof  set  off  to  said  Osiander 
K.  Ritchey.  No  mention  was  made  in  said  partition 
proceedings  of  a  way  from  appellee's  tract  to  any 
highway.  Samuel  W.  Ritchey  occupied  said  fifty- 
three  acres  from  the  time  the  same  was  set  off  to  him 
until  his  death,  and  entered  from  the  highway  through 
a  gate  on  the  part  of  said  land  afterwards  set  off  to 
said  appellant,  Osiander  K.  Ritchey,  going  over  the 
land  in  the  most  convenient  route.  After  the  partition 
of  the  fifty-three  acres,  a  gate  was  still  maintained 
upon  said  land  at  the  highway  for  the  convenience 
of  appellee,  she  going  thence  north  to  a  point  west  of 
the  southwest  corner  of  her  said  tract ;  thence  east  to 
her  land.  The  part  of  the  fifty-three  acres  set  off  to 
appellee  was  not  fenced  until  1893,  when  she  erected 
a  gate  at  the  southwest  corner  thereof,  and  has  since 
used  said  gate,  and  a  route  extending  directly  west 
therefrom  to  the  east  line  of  the  southwest  quarter, 
and  thence  south  to  the  gate  at  the  highway.  The  en- 
tire way  so  used  being  upon  the  part  of  said  fifty-three 
acres  set  off  to  appellant,  Osiander  K.  Ritchey,  and 
with  his  consent. 

Appellant,  Osiander  K.  Ritchey, .  before  the  com- 
mencement of  this  action,  offered  to  appellee  the  priv 
ilege  of  passing  over  the  eighteen  acres  which  were 
set  off  to  him  in  the  partition  of  his  mother's  land, 
in  1887,  from  north  to  soufh.    By  the  way  so  offered, 
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appellee  could  go  from  the  twenty-five  acres  set  oflF  to 
her  in  the  partition  of  her  father's  land  in  1891,  to  the 
twenty-nine  acres  set  off  to  her  in  the  partition  pf  her 
mother's  land,  in  1887,  which  last  named  tract  was 
bounded  on  the  west  by  a  highway. 

Appellants  insist  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint,  and  in  each  of  the  con^ 
elusions  of  law,  because — "First,  a  right  of  way  of 
necessity  does  not  arise  out  of  partition  proceedings; 
second,  appellee  had  another  way  offered  before  this 
action  was  commenced;  third,  appellants  had  selected 
another  way." 

It  is  settled  law  that  if  one  conveys  a  part  of  his 
land  in  such  form  as  to  deprive  himself  of  access  to 
the  remainder,  unless  he  goes  across  the  land  sold,  he 
has  a  way  of  necessity  over  the  portion  conveyed. 
This  is  because  the  law  presumes  an  understanding 
of  the  parties  that  the  one  selling  a  portion  of  his  land 
fehall  have  a  legal  right  of  access  over  the  part  sold  to 
the  remainder,  if  he  cannot  reach  it  in  any  other  way. 
If  the  the  part  conveyed  is  in  such  form  that  the 
grantee  cannot  reach  the  same  except  over  the  part 
not  conveyed,  such  grantee  has  a  way  of  necessity 
thereto  over  the  land  of  the  grantor,  not  conveyed, 
for  the  reason  that  the  law  presumes  that  one  would 
not  sell  his  land  to  another  without  an  understanding 
that  the  grantee  should  have  a  legal  right  of  access 
thereto  over  the  part  not  conveyed.  Collins  v.  Prentice^ 
15  Conn.  39,  38  Am.  Dec.  61,  62,  and  cases  cited; 
Stewart  v.  Hartman,  46  Ind.  331,  341,  342;  Logan  v. 
Stogsdale,  123  Ind.  372,  376,  377,  8  L.  R.  A.  58;  Ellis  v. 
Bassetty  128  Ind.  118,  and  cases  cited;  Kimball  v.  Co- 
checho  Railroad,  27  N.  H.  448,  59  Am.  Dec.  387;  mchols 
V.  Luce,  24  Pick.  102,  35  Am.  Dec.  302;  Pemam  v.  Wead, 
2  Mass.  203,  3  Am.  Dec.  43,  44;  Pinnington  v.  Galland, 
9  Exch.  1;  White  v.  Bass,  7  Hurl.  &  Norm.  722;  Wash- 
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burn's  Easements,  164,  166.  These  presumptions  pre- 
vail over  the  ordinary  covenants  of  a  warranty  deed. 
Bngham  v.  Smithy  4  Gray  297.  The  rights  of  the 
grantor  and  granteewould  not  be  different  or  any  more 
extensive  if  by  the  terms  of  the  deed  express  provisioB 
was  made  for  such  way  of  necessity.  Tiall  v.  Car- 
penter, 80  Mass,  126;  Blum  v.  Weston,  102  Cal.  362,  36 
Pac.  778, 41  Am.  St.  188;  Brigham  Y.Smith,  supra.  The 
law  thus  giving  effect  to  such  grant  according  to  the 
presumed  intent  of  the  parties. 

Appellant  contends  that  this  right  of  a  way  of  neces- 
sity can  only  exist  when  there  is  a  grant  by  one  own- 
ing both  the  dominant  and  servient  estate.  This  right, 
however,  has  not  only  been  raised  betWfeen  parties  to 
the  conveyance  of  one  or  more  parts  of  land,  when  the 
part  granted  or  retained  can  only  be  reached  over  the 
other  part,  but  also  where  a  part  of  a  tract  of  land  has 
been  sold  or  set  off  on  execution  or  by  an  executor  or 
administrator.  Ellis  v.  Bussett,  supra;  Pemam  v. 
Weod,  supra;  Taylor  v.  Toumsend,  8  Mass.  411,  5  Am. 
Dec.  107;  Russell  v.  Jackson,  2  Pick.  574;  Schmidt  v. 
Quin,  136  Mass.  575;  Smyles  v.  Hastings,  22  N.  Y.  217; 
Howton  V.  Fr ear  son,  8  T.  R.  50.  It  has  been  held  that 
such  a  right  exists  in  partition  proceedings  in  favor 
of  any  tract  allotted  which  is  not  accessible  except 
over  the  part  or  parts  of  the  tract  allotted  to  others. 
Viall  V.  Carpenter,  supra;  Blum  v.  WeMon,  supra.  See, 
also,  Qoddard's  Law  of  Easements  (Bennetf^B  ed.), 
348. 

Under  the  authorities  it  is  clear  that  if  the  parts  of 
said  real  estate  allotted  to  appellant,  Osiander  K. 
Ritchey,  and  appellee,  respectively,  had  been  conveyed 
or  devised  to  them  by  Samuel  W.  Ritchey,  their  com- 
mon ancestor,  a  way  of  necessity  would  have  been 
created  in  favor  of  the  part  conveyed  or  devised  to  ap- 
pellee. 
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The  reason  for  the  doctrine  of  a  way  of  necessity  is 
thus  stated  in  Collins  v.  Preniicey  supra:  "And  al- 
though it  is  called  a  way  of  necessity,  yet  in  strictness, 
the  necessity  does  not  create  the  way,  but  merely  fur- 
nishes evidence  as  to  the  real  intentions  of  the  parties. 
For  the  law  will  not  presume,  that  it  was  the  intention 
of  the  parties,  that  one  should  convey  land  to  the 
other,  in  such  a  manner  that  the  grantee  could  derive 
no  benefit  from  the  conveyance;  nor  that  he  should  so 
convey  a  portion  as  to  deprive  Mmself  of  the  enjoy- 
ment of  the  remainder."  The  reasons  given  to  support 
a  way  of  necessity,  in  case  of  a  grant,  support  such'  a 
rule  with  equal  force,  when  there  is  partition  of  land 
by  deed  or  by  a  proceeding  in  court. 

In  Yiall  V.  Carpenter,  supra,  the  lands  of  a  testator 
were  so  divided  by  proceedings  in  the  probate  court 
that  parcels  of  land  set  off  to  some  of  the  devisees 
were  not  accessible  from  the  highway  without  cross- 
ing one  of  the  parcels  set  off  to  other  devisees.  The 
committee  making  the  division  made  no  express  pro- 
vision concerning  the  parcels  of  land  which  they  as- 
signed in  severalty.  The  court  held  that  the  right  of 
way  of  necessity  attached  to  the  lands  assigned  with- 
out any  express  provision  therefor.  The  court  said: 
"The  court  do  not  doubt  that,  by  the  division  of  the 
real  estate  of  Thomas  Carpenter,  deceased,  in  the  pro- 
bate court,  his  heirs,  to  whom  specific  portions  of  that 
estate  were  assigned,  acquired  a  right  of  way  to  those 
portions  over  other  lands  which  had  been  their  ances- 
tors. And  whether  they  acquired  this  right  solely  as 
of  necessity,  without  any  provision  therefor  in  the 
language  of  the  division,  or  by  the  effect  of  the  lan- 
guage used  by  the  committee  in  making  the  record  of 
the  division,  seems  to  us  to  be  unimportant.  *  ♦  A 
reservation,  in  terms,  of  *a  way  of  necessity,'  would 
confer  no  further  right  than  would  be  conferred,  by 
operation  of  law,  without  those  words." 
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In  EUis  y.  Bassetty  supra^  a  part  of  the  land  of  an 
estate  fronting  on  the  highway  was  set  off  to  the 
widow  in  a  proceeding  for  partition,  and  afterwards 
the  administrator,  by  order  of  court,  sold  the  re- 
mainder. It  was  held  that  the  purchaser  had  a  right 
of  way  of  necessity  over  the  part  set  off  to  the  widow. 
This  court  said:  "A  right  of  way,  upon  a  severance  of 
the  estate  by  partition  between  heirs,  sometimes 
arises  where  it  would  not  exist  in  case  of  a  convey- 
ance of  one  portion  of  the  premises." 

Blum  V.  WestoUy  supra,  fully  sustains  our  conclusion 
that  the  doctrine  of  a  way  of  necessity  applies  in  parti- 
tion of  lands  made  by  deed,  or  by  proceedings  in  court 

The  presumption  is,  unless  the  contrary  clearly  ap- 
pears from  the  record  in  the  partition  case,  that  the 
shares  were  allotted  with  the  understanding  that  the 
parcel  allotted  to  appellant,  Osiander  K.  Ritchey, 
was  subject  to  the  easement  of  a  way  of  necessity  in 
favor  of  the  parcel  set  off  to  appellee.  Appellee's  right 
to  a  way  of  necessity  is  the  same  as  if  provision  had 
been  made  therefor  in  the  report  of  the  commission- 
ers and  decree  of  the  court.  Vaill  v.  Carpenter,  supra; 
Blum  V.  Weston,  supra. 

Appellants  contend  that  they  had  the  right  to 
choose  where  the  way  should  be  located.  When,  no 
prior  use  of  the  way  has  been  made,  and  the  same  is 
to  be  located  for  the  first  time,  the  owner  of  the  land 
over  which  the  same  is  to  pass  has  the  right  to  choose 
it,  provided  he  does  so  in  a  reasonable  manner,  having 
due  regard  to  the  rights  and  interests  of  the  owner  of 
the  dominant  estate.  But  if  the  owner  of  the  land 
fail  to  select  such  way  when  requested,  the  party  who 
has  the  right  thereto,  may  select  a  suitable  route  for 
the  same,  having  due  regard  to  the  convenience  of  the 
owner  of  the  servient  estate.  Holmes  v.  Sleely,  19  Wend. 
507,  510;  Russell  v.  Jackson,  supra;  Capers  v.  Wilson^ 
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3  M'Cord,  170;  Qoddard's  Law  of  Easements  (Ben- 
nett's ed.),  348,  350.  When  the  way  is  once  selected 
it  cannot  be  changed  by  either  party  without  the  con- 
sent of  the  other.  NicJiols  v.  Ltice,  supra;  Holmes  v. 
Seely,  supra;  Morris  v.  Edgingtoriy  3  Taunt.  23;  Qod- 
dard's  Law  of  Easements  (Bennett's  ed.)  351. 

It  is  shown  by  the  special  finding  that  Samuel  W. 
Ritchey,  the  one  from  whom  said  appellant  and  ap- 
pellee inherited  their  respective  interest  in  said  fifty- 
three  acres  of  land,  entered  upon  the  part  thereof  af- 
terwards set  off  to  appellant  Osiander  K.  Ritchey 
through  a  gate  at  the  highway  going  thence  o\er  the 
land  on  the  most  convenient  route;  that  after  the  par- 
tition was  made  appellee  had  access  to  the  twenty- 
five  acres  set  off  to  her  over  the  part  of  said  fifty -three 
acres  set  off  to  said  appellant  on  the  route  set  forth  in 
the  special  finding,  and  that  she  erected  a  gate  upon 
her  said  twenty-five  acres  where  she  entered  thereon 
from  said  way,  and  that  the  way  was  so  used  with  the 
consent  of  said  appellant.  This  was  clearly  a  selection 
of  the  way  over  said  appellant's  land  to  the  land  of 
the  appellee  by  the  agreement  of  both  parties.  The 
way,  having  been  selected  and  used  by  the  agreement 
of  both  parties,  said  appellant  could  not  afterwards, 
without  appellee's  consent,  change  the  route,  and  re- 
quire said  appellee  to  use  the  way  offered  over  the 
eighteen  acres  set  off  to  him  in  the  partition  of  his 
mother's  land  in  1887.  Appellee  was  not  entitled  to  a 
way  of  necessity  over  said  eighteen-acre  tract,  which 
divided  her  twenty-five  acres  from  her  twenty-nine 
acres,  for  the  reason  that  it  was  no  part  of  the  es- 
tate owned  by  said  appellant,  and  appellee  as  tenants 
in  common.  She  would  have  no  more  right  to  insist  on 
a  way  of  necessity  over  land  of  said  appellant,  other 
than  that  inherited  by  them  from  their  father,  than 
one  receiving  a  grant  of  land  from  another  could  claim 
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a  way  of  necessity  over  the  land  of  a  stranger.  Even 
if  there  had  been  no  selection  of  a  way  by  both  or 
•either  of  said  parties,  we  do  not  think  said  appellant 
could  compel  appellee  to  accept  a  private  way  over 
said  eighteen-acre  tract.  Said  appellant  could  not  de- 
prive appellee  of  her  right  to  a  way  of  necessity  over 
the  land  set  off  to  him  by  offering  her  a  private  way 
over  other  lands  owned  either  by  himself  or  others.  If 
he  had  opened  a  public  highway,  running  from  the  ex- 
isting highway  over  said  eighteen-acre  tract,  or  any 
other  land,  so  that  appellee  could  thereby  have  access 
to  the  twenty-five  acre  tract,  there  would  have  been 
no  necessity  for  a  way.  But  no  such  case  is  presented 
by  the  facts  found. 

Appellants  next  insist  that  the  complaint  is  to  en- 
force an  oral  contract  between  said  appellant  Osi- 
ander  K.  Ritchey  and  appellee  for  a  private  way, 
made  pending  a  petition  for  partition,  and  that  the 
special  finding  does  not  find  that  there  was  such  an 
agreement.  It  is  true  that  the  complaint  alleges  that 
when  the  commissioners  filed  their  report  of  the  parti- 
tion of  the  lands  of  Samuel  W.  Ritchey,  said  appellant 
and  appellee  agreed  that  appellee  should  have  a  pri- 
vate way  from  the  land  set  off  to  her  over  the  land  set 
off  to  said  appellant  to  the  highway,  but,  disregard- 
ing the  allegations  concerning  such  agreement,  the 
averments  were  suflBcient  to  entitle  appellee  to  a  way 
of  necessity  over  the  lands  set  off  to  appellant. 

The  cause  was  tried,  and  a  judgment  rendered, 
upon  the  theory  that  the  complaint  sought  to  enforce 
a  way  of  necessity.  There  was  no  error  in  thfe  court 
so  treating  the  complaint. 

It  follows,  therefore,  that  the  court  did  not  err  in  its 
conclusions  of  law,  nor  in  overruling  the  demurrer  to 
the  complaint. 

Judgment  affirmed. 
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Bishop  v.  State,  ex  rel.  Griner,  Prosecuting 

Attorney. 

[No.  18,852.    Filed  January  4, 1808.] 

Ck)N»TiTUTiONAL  Law.  —  Construction  of  Constitution, —Woida  or 
terms  used  in  a  constitution  which  is  dependent  upon  a  ratification 
by  the  people,  must  be  interpreted  in  a  sense  most  obvious  to  the 
conmion  understanding  at  the  time  of  its  adoption,    p.  2S0, 

Same. — Lucrative  Office, — Constitution  Construed, — ^The  term  "deputy 
postmaster,"  as  used  in  section  9,  article  2  of  the  constitution,  which 
provides  against  the  same  person  holding  more  than  one  lucrative 
office  at  the  same  time,  was,  by  the  f  ramers  of  the  constitution, 
understood  and  intended  to  mean  the  office  of  postmaster  as  now 
denominated,    pp,  SSS-SSl. 

Same. — Acceptance  of  Second  Incompatible  or  Lucrative  Office  Forfeits 
First. — ^Where  the  incumbent  of  a  public  office  accepts  and  is  in- 
ducted into  a  second  office  that  is  incompatible  with  the  first,. or 
where  both  are  lucrative  offices  within  the  meaning  of  section  9, 
article  2  of  the  constitution,  his  subsequent  resignation  of  the  latter 
can  in  no  manner  serve  to  restore  his  right  or  title  to  the  first  office. 
pp.  £S1'2SS. 

Township  Tbxtstes.— I/ucra^tt;e  Cy^— The  office  of  township  trustee 
is  a  lucrative  office,     p.  2S2. 

Pleading. — Action  to  Oust  Public  Officer  Who  Accepts  Second  Lu- 
crative Office. — Sufficiency  of  Information. — ^An  information,  under 
section  1145,  Bums'  R.  S.  1894,  to  oust  defendant  from  the  office  of 
township  trustee  because  he  had  been  appointed  to  and  had  accept- 
ed the  office  of  postmaster  in  violation  of  the  provision  of  the  con- 
stitution, must  negative  the  exception  made  in  favor  of  a  postmaster 
whose  annual  compensation  does  not  exceed  ninety  dollars,  pp.  23 J^ 
tS6. 

From  the  Jay  Circuit  Court.    Reversed. 

J.  M.  Smith  and  F.  H.  Snyder,  for  appellant. 
W.  A.  Ketcharriy   Attorney-General,  D.  E.   Oriner 
and  D.  T.  Taylor,  for  appellee. 

Jordan,  J. — ^This  action  was  prosecuted  in  the 
lower  court  upon  information  in  the  name  of  the 
State, , on  the  relation  of  the  prosecuting  attorney,  for 
the  purpose  of  ousting  the  appellant  from  the  office  of 
township  trustee.  A  judgment  of  ouster  was  rendered, 
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from  which  appellant  prosecutes  this  appeal.  The 
errors  assigned  are:  (1)  That  the  court  erred  in  over- 
ruling a  demurrer  to  the  information;  (2)  error  in  bub- 
taining  a  demurrer  to  the  answer. 

The  information  charges,  substantially,  that  the  de- 
fendant, Peter  L.  Bishop,  at  the  November  election  of 
1894,  was  elected  township  trustee  of  Bear  creek  town- 
ship, in  Jay  county,  Indiana,  for  a  term  of  four  years, 
and  that  on  the  6th  day  of  August,  1895,  he  duly  qual- 
ified as  such  trustee,  and  entered  upon  the  discharge 
of  the  duties  of  the  office;  that  subsequently,  on  the 
9th  day  of  October,  1896,  the  defendant  was  duly  ap- 
pointed and  commissioned,  by  the  postoffice  depart- 
ment of  the  United  'States,  postmaster  at  the  village  of 
Bryant,  in  said  county  of  Jay,  for  a  term  of  four  years, 
and  duly  qualified  as  such  postmaster  at  said  time, 
and  entered  upon  the  discharge  of  the  duties  thereof, 
and  from  said  day  on  has  continued  to  hold  said  office 
of  postmaster,  and  discharge  the  duties  thereof.  By 
reason  of  his  accepting  and  entering  upon  the  dis- 
charge of  the  duties  of  postma^iter  at  Bryant,  it  is 
charged  that  he  forfeited  and  surrendered  the  office 
of  township  trustee,  and  the  prayer  is  that  he  be 
ousted  therefrom.  The  State  bases  its  right  to  expel 
appellant  from  the  office  in  question  on  section  nine 
of  article  two  of  the  constitution,  which  is  as  follows: 

"No  person  holding  a  lucrative  office  or  appoint- 
ment under  the  United  States,  or  under  this  State, 
shall  be  eligible  to  a  seat  in  the  General  Assembly; 
nor  shall  any  person  hold  more  than  one  lucrative 
office  at  the  same  time,  except  as  by  this  constitution 
expressly  permitted:  Provided,  that  officers  in  the  mili- 
tia to  which  there  is  attached  no  annual  salary,  and 
the  office  of  deputy  postmaster,  where  the  compensa- 
tion does  not  exceed  ninety  dollars  per  annum,  shall 
not  be  deemed  lucrative;  And  providedi  also,  That  conn- 
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ties  containing  less  than  one  thousand  polls  may  con- 
fer the  oflBce  of  clerk,  recorder  and  auditor,  or  any  two 
of  said  offices,  upon  the  same  person."  Const.  Section 
9,  Art.  2. 

The  contention  of  counsel  for  appellee  is  that  appel- 
lant, by  accepting  the  office  of  postmaster,  when  he 
\^'as  an  incumbent  of  another  lucrative  office  created 
by  the  laws  of  this  State,  violated  the  above  provision 
of  the  constitution,  prohibiting  one  from  holding  two 
lucrative  offices;  and  it  is  claimed  that  by  this  unlaw- 
ful act  he  ipso  facto  surrendered  his  right  to  longer 
hold  the  office  of  trustee,  and  the  latter  office  thereby 
became  vacant.  This  proposition  counsel  for  appel- 
lant to  an  extent  controvert,  and  they  insist  that  the 
information  is  insufficient  for  its  failure  to  negative 
the  exception  in  section  nine,  supra,  which  provides 
that  the  office  of  deputy  postmaster,  where  the  com- 
pensation does  not  exceed  ninety  dollars  per  annum, 
shall  not  be  deemed  lucrative.  Their  insistence  is  that 
the  pleading,  upon  any  view  of  the  case,  must  affirm- 
atively disclose  that  the  postoffice  in  question  does 
not  fall  within  this  exception.  Counsel  in  their  brief 
say:  ^'When  our  constitution  was  constructed  and 
created,  there  was  one  ^general  postoffice  at  Washing- 
ton, D.  C.,^  and  the  Postmaster  General  was  in  charge 
and  denominated  'postmaster,'  and  the  different  of- 
fices throughout  the  country  were  known,  and,  in 
fact,  designated,  as  'deputy  postmasters'  by  the  fed- 
eral statute.  This  was  true  until  1876,  when  the  post- 
offices  were  designated  as  first,  second,  third,  and 
fourth  class,  and  the  lower  class  only  are  appointed 
by  the  Postmaster  General.  The  others  are  appointed 
by  the  President.  In  this  latter  statute  the  word 
-'deputy'  was  dropped,  and  the  offices  classified  as  we 
have  said." 

Vol.  149—16 
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In  support  of  their  contention  they  argue  that  the 
term  "deputy  postmaster,"  as  employed  in  the  consti- 
tution, means  and  includes  what  is  now  generally  de- 
nominated "postmaster,"  and  if  the  State  relies  on  the 
positive  prohibition  of  the  constitution,  to  oust  appel- 
lant from  the  oflSce  of  trustee,  it  must,  at  least,  by 
proper  averments  show  that  the  annual  compensation 
of  the  postoflSce  accepted  and  held  by  him  exceeded 
ninety  dollars,  and  thereby  place  him  beyond  the  ex- 
ception. On  the  other  hand,  counsel  for  the  State  con- 
tend that  the  information  is  sufficient,  and  in  support 
of  their  contention  they  say  that  at  the  time  of  the 
adoption  of  the  constitution  the  various  postoffices 
throughout  the  State  were  filled  by  officials  denom- 
inated and  known  as  "postmasters,"  and  the  term 
"deputy  postmaster,"  as  used  in  the  constitution  was 
understood  and  intended  to  apply  only  to  a  person 
who  was  an  assistant  or  deputy  of  a  local  postmaster, 
and  for  whose  acts  the  latter  officer  was  liable.  There- 
fore they  contend  that  inasmuch  as  the  appellant  was 
a  postmaster,  and  not  a  deputy  postmaster,  he  in  no 
manner  can  avail  himself  of  the  exception  to  the  pro- 
hibition against  holding  at  the  same  time  more  than 
one  lucrative  office. 

We  regret  that  counsel  in  this  appeal  have  not  given 
us  the  aid  which  they  should,  in  our  search  for  a  solu- 
tion of  the  controversy  on  the  point  involved.  The 
inquiry,  under  the  circumstances,  is:  What  is  the  cor- 
rect interpretation  of  the  term  "deputy  postmaster" 
as  employed  in  section  nine  of  article  two  of  the  con- 
stitution? The  precise  question,  so  far  as  we  have  been 
able  to  ascertain,  has  not  heretofore  been  considered 
by  this  court.  In  the  case«  of  Foltz  v.  Kerlin,  105  Ind. 
221,  and  Wood  v.  State,  130  Ind.  364,  the  interpretation 
of  the  term  "deputy  postmaster,"  as  now  involved, 
does  not  seem  to  have  been  presented  nor  considered. 
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In  order  to  discover  the  true  sense  of  the  term  in 
question,  and  thereby  determine  if  the  exception  in 
controversy  can  be  of  any  avail  to  the  appellant  in  this 
action,  we  may  properly  examine  the  postal  laws  of 
the  United  States  passed  by  Congress  prior  to  the  con- 
stitutional convention  of  1850,  which  framed  our  pres- 
ent fundamental  law,  and  learn  from  such  acts  if  the 
term  ^^deputy  postmaster"  was  employed  therein,  and 
what  duties  were  assigned  to  such  officer.  An  inspec- 
tion of  the  several  acts  of  Congress  relative  to  the 
postal  affairs  of  the  national  government  passed  be- 
tween the  years  1789  and  1827  discloses  that  the  term 
"deputy  postmaster"  was  used  therein,  and  in  other 
acts  subsequently  passed,  and  that  it  was  intended  to, 
and  did  apply  to  the  persons  who  were  entrusted  with 
the  distribution  of  the  United  States  mail  at  the 
various  localities  where  it  was  delivered.  The  Post- 
master General  was  considered  the  executive  head 
of  the  postofflce  department,  and  those  who  served 
under  him  at  the  various  towns  and  cities  throughout 
the  country  were  considered  his  deputies.  See  1  U.  S, 
Stat,  at  Large,  p.  733;  4  U.  S.  Stat,  at  Large, 
p.  298.  By  the  act  of  July  2,  1836,  the  President  was 
authorized,  with  the  advice  and  consent  ot  the  Senate, 
to  appoint  a  "deputy  postmaster  for  each  postoffice 
where  the  commissions  allowed  amounted  91,000.00 
and  over,  for  the  year  ending  June  30,  1835.  5  U.  S. 
Stat,  at  Large,  p.  80.  In  the  act  of  March  3, 1845,  the 
term  "deputy  postmaster^'  is  again  used,  and  likewise 
in  the  act  of  March  1, 1847,  wherein  certain  pay  is  di- 
rected to  be  allowed  to  "deputy  postmasters"  in  lieu 
of  commissions  previously  paid.  5  U.  S.  Stat,  at  Large, 
p. 732; 9  U.S.  Stat  at  Large,  p.  147.  By  an  act  of  March 
3, 1847,  the  Postmaster  General  is  directed  to  establish 
a  postoffice  at  Astoria,  Or.,  and  appoint  a  "deputy 
postmaster"  to  discharge  the  duties  thereof,    9  U.  S. 


228  SUPREME  COURT  OP  INDIANA, 

Bishop  V.  The  State,  ex  rd,  Qriner,  Prosecuting  Attorney. 

Stat,  at  Large,  pp.  189  and  200.  By  the  act  of  March 
3,  1851,  the  Postmaster  General  was  directed  to  fur- 
nish stamps,  etc.,  to  all  deputy  postmasters.  9  U.  S. 
Stat,  at  Large,  p.  589.  Section  6  of  the  act  of  March 
3,  1853,  provided  certain  regulations  in  regard  to 
"deputy  postmasters."  10  U.  S.  Stat.,  pp.  249  and  255. 
Il  is  apparent,  therefore,  that  the  statutes  of  the 
United  States,  passed  before  and  long  after  the  adop- 
tion of  our  constitution,  applied  the  term  "deputy 
postmaster"  to  each  and  all  persons  who  were  in- 
cumbents  of  and  discharged  the  duties  of  the  postof- 
fices  established  at  the  towns  and  cities  throughout 
the  nation.  That  these  officials  in  a  legal  sense,  to  a 
certain  extent,  were  each  considered  as  the  deputy  to 
the  Postmaster  General,  is  evident.  In  fact,  in  many 
of  the  decisions  of  the  federal  courts,  the  term  "deputy 
postmaster"  was  applied  to  a  i)erson  filling  a  post- 
office,  and  such  officer  is  said  to  be  the  deputy  of  the 
Postmaster  General.  Boody  v.  United  States,  3  Fed. 
Cas.  860;  Postmaster  General  v.  Early ,  12  Wheat  135; 
United  States  v.  LcBaron,  19  How.  73;  Ware  v.  United 
States,  4  Wallace  617  and  625;  Postmaster  General  v. 
Furber,  4  Mason  333,  19  Fed.  Cas.  1098.  Many  other 
eases  may  be  found  to  the  same  effect,  but  those  to 
which  we  have  referred  will  suffice  for  the  purpose 
which  we  have  in  view. 

Turning  to  the  proceedings  of  the  constitutional 
convention  leading  up  to  the  framing  and  adoption  of 
the  section  in  controversy,  and  it  appear^i  that,  after 
several  propositions  were  made  to  exempt  postmasters 
where  the  office  did  not  exceed  a  certain  annual  com- 
pensation, from  the  term  "lucrative  office,"  the  matter 
of  holding  more  than  one  lucrative  office  at  the  same 
time,  was  finally  referred  to  the  committee  on  revision 
and  phraseology,  embodied  in  the  following  sections: 

"Section  6.   No  person  holding  any  lucrative  office 
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or  appointment  under  ihe  United  States  or  this  State^ 
shall  be  eligible  to  a  seat  in  either  branch  of  the  Qen- 
eraly  Assembly:  Provided^  That  oflBices  in  the  militia, 
to  which  there  is  attached  no  annual  salary,  shall  not 
be  deemed  lucrative." 

"Section  1.  .  No  person  shall  hold  more  than  one 
lucrative  office  at  the  same  time  ^except  as  in  this  con- 
constitution  expressly  permitted:  Provided,  That 
counties  containing  less  than  one  thousand  polls  may 
confer  the  office  of  clerk,  and  recorder  and  auditor, 
or  any  two  of  said  offices  upon  one  person :  Provided, 
however,  that  the  office  of  postmaster,  where  the  com- 
pensation does  not  exceed  ninety  dollars  per  annum 
shall  not  be  deemed  lucrative." 

This  committee,  after  giving  the  question  considera- 
tion, seems  to  have  consolidated  these  sections,  and 
prefixed  the  word  "deputy"  to  postmaster,  and  in- 
corporated the  whole  into  section  nine  of  article  two 
of  the  constitution,  in  which  form  it  was  reported  to 
the  convention  and  finally  adopted  and  ratified  by  the 
people.  Convention  Journal,  pp.  166,  167,  and  527 
€t  8eq.  No  reasonable  doubt  can  exist  but  what  the 
committee  on  phraseology  considered  the  phrase 
"deputy  postmaster"  as  the  one  technically  correct 
and  proper  to  be  used,  in  view  of  the  fact  that  the 
postal  laws  of  the  United  States  applied  this  term  to 
the  particular  federal  officer  which  the  convention  had 
under  consideration,  and  which  had  been  designated 
in  the  section  referred  to  the  committee  as  "post- 
master." In  the  debates  of  the  convention,  on  the 
question  of  making  a  person  ineligible  to  hold  more 
than  one  lucrative  office  the  term  "postmaster'^  was 
generally  used.  Mr.  Owen,  a  member  of  the  conven- 
tion, speaking  on  the  question  in  regard  to  excluding 
postmasters  from  holding  offices  created  by  the  laws 
of  the  State,  said :    "I  ask  the  gentlemen  if  there  is  a 
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single  postmoBter  who  receivefl  but  ninety  dollars  a 
year  who  is  not  obliged  to  do  something  else  for  a 
livelihood?    *    *    *    *    It  is  not  for  the  sake  of  the  re- 
ceipts of  the  office  that  the  postmaster  accepts  the 
office,  but  for  the  accommodation  of  the  neighborhood. 
It  is  wrong  then,  in  my  opinion,  to  deprive  them  of  the 
right  to  be  elected  to  the  legislature."    Debates  on  the 
Constitution,  pp.  1423  and  1424.    In  the  address  to  the 
people  of  the  State,  prepared  by  Mr.  Owen,  and  unani- 
mously  concurred   in   by   the   convention,   wherein, 
among  other  things,  the  principal  changes  made  in  the 
old  constitution  under  the  new  one  about  to  be  sub- 
mitted, were  pointed  out  to  the  electors,  is  the  follow- 
ing:   ^Postmasters,  if  their  annual  compensation  be 
ninety  dollars  or  less,  but  not  otherwise,  may  be 
elected  members  of  the  legislature."    Debates  on  the 
Constitution,  p.  2042.    This  announcement  or  declara- 
tion to  the  electors  of  the  State  relative  to  the  pro- 
visions of  the  constitution  which  was  about  to  be  sub- 
mitted for  their  ratification,  by  the  men  who  had  just 
completed  the  work  of  moulding  and  giving  it  form, 
certainly  must  be  accepted  as  revealing  what  was  un- 
derstood by  the  term  "deputy  postmaster,"  as  used  in 
the  section  in  controversy,  and  the  parficular  officer 
to  which  the  term  was  intended  to  be  applied.    It  is  a 
rule  generally  asserted  that  words  or  terms*  used  in  a 
constitution  which  is  dependent  upon  a  ratification  by 
the  people  must  be  interpreted  in  a  sense  most  obvious 
to  the  common  understanding  at  the  time  of  its  adop- 
tion, in  the  belief  that  such  was  the  sense  or  meaning 
designed.    Cooley,  Const.  Lim.  (6th  ed.),  pp.  69,  73,  81. 
Guided  by  this  principle,  in  the  light  of  the  contempo- 
raneous facts  and  circumstances  to  which  we  have  re- 
ferred, and  it  is  plain,  we  think,  that  the  term  in  ques- 
tion, according  to  the  common  understanding  of  both 
those  who  framed  and  those  who  ratified  our  constitu- 
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Hon,  was  understood  and  intended  to  mean  the  office 
of  postmaster  as  now  denominated,  and  consequently 
must  be  applied  to  such  office.  Therefore,  if  the  an- 
nual salary  or  compensation  of  a  postoffice  in  this 
State  is  not  in  excess  of  ninety  dollars,  in  that  event 
such  office  cannot  be  considered  a  lucrative  one  with- 
in the  prohibition  of  section  nine,  supra.  But,  where 
such  compensation  exceeds  ninety  dollars,  the  office 
must  be  held  to  be  lucrative;  and,  under  the  positive 
mandate  of  the  constitution,  the  incumbent  thereof 
is  debarred  from  holding  any  other  lucrative  office 
created  by  the  constitution  or  laws  of  this  State.  The 
settled  rule  of  the  common  law  prohibits  an  incum- 
bent of  a  public  office  from  holding  a  second  one  in- 
compatible with  the  first,  and  the  acceptance  of  the 
second  office  will,  ipso  factOy  terminate  his  right  or  title 
to  the  first.  The  authorities  affirm  that  the  act  of  ac- 
cepting, under  such  circumstances,  the  second  office, 
operates  as  a  surrender  of  the  first;  and  when  the  of- 
ficer has  been  once  inducted,  under  his  election  or  ap- 
pointment, into  the  second  office,  his  subsequent  resig- 
nation of  the  latter  can  in  no  manner  serve  to  restore 
his  right  or  title  to  the  first  office,  for  it  is  evident  that 
when  a  public  office  once  becomes  vacant,  a  former 
incumbent  cannot  be  restored  to  it  by  his  own  act, 
Torikey  v.  State^  27  Ind.  236;  Howard  v.  Shoemaker^ 

35  Ind.  Ill;  Oosman  v.  StatCj  106  Ind.  203,  on  p.  208, 
and  authorities  there  cited;  State  v.  Bus^  135  Mo.  325, 

36  S.  W.  636;  People  v.  Common  Council^  77  N.  Y. 
603,  33  Am.  Rep.  659;  State  v.  Ooff,  15  R.  I.  505,  9 
Atl.  226;  Mechem  on  Pub.  Officers,  sections  420,  425 
and  426;  Throop  on  Pub.  Officers,  sections  30  and  31; 
19  Am.  and  Eng.  Ency.  of  Law,  p.  562u. 

The  question,  however,  with  which  we  have  to  deal 
in  this  case,  is  not  one  relating  to  the  holding  of  incom- 
patible offices  in  defiance  of  the  common  law,  but  re- 
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lates  to  the  holding  of  one  incompatible  with  the  in- 
hibition of  the  constitution.  The  doctrine  of  the  com- 
mon law  which  we  have  mentioned,  however,  is  in 
some  *  respects  applicable.  The  test  to  be  applied  is 
not  whether  the  two  offices  held  by  the  appellant  are 
incompatible  with  each  other,  but  are  they  lucrative 
ones  within  the  meaning  of  the  constitution.  That 
the  office  of  township  trustee  is  lucrative  is  settled  be- 
yond controversy.  Creighton  v.  Piper y  14  Ind.  182; 
Foltz  V.  KerliUy  supra.  If  the  annual  compensation  of 
the  post  office  accepted  and  held  by  the  appellant  is 
over  ninety  dollars  it  is  manifest  that  it  falls  within 
the  constitutional  interdiction,  and  appellant,  by  ac- 
cepting it,  at  the  time  he  was  holding  that  of  trustee, 
violated  the  fundamental  law  of  the  State,  and  his  un- 
lawful act  in  so  doing  would  produce  the  same  result 
or  effect  as  does  the  acceptance  by  an  officer  of  a  sec- 
ond incompatible  office  under  the  rule  of  the  common 
law  to  which  we  have  heretofore  referred.  It  could  not 
be  presumed  that  appellant  intended  to  violate  the 
constitution  by  accepting  and  holding  the  office  of 
postmaster  if  it  was  beyond  the  exception  in  question, 
when  he  was  the  occupant  of  that  of  township  trustee, 
and  the  result  to  be  implied  from  his  act  in  doing  so, 
under  such  circumstances,  would  be  that  he  intended 
completely  to  surrender  and  vacate  the  latter  office, 
and  the  law  would  attribute  such  a  surrender  as  the 
necessary  consequences  of  the  act.  19  Am.  and  Eng. 
Ency.  of  Law,  p.  562b;  Mechem  on  Public  Officers,  sec- 
tion 429;  Dickson  v.  People^  17  HI.  191;  8tate  v.  Buttz^ 
9  S.  C.  166;  In  re  Corliss,  11  R.  I.  638,  23  Am.  Rep. 
638;  State  v.  DeCfress,  53  Tex.  387;  Davenport  v. 
Mayor y  67  N.  Y.  456;  Hoglan  v.  Carpenter ^  4  Bush. 
(Ky.)  89. 

Assuming,  therefore,  that  the  annual  compensation 
of  the  postofflce  in  controversy  exceeds  ninety  dollars, 
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the  act  of  the  appellant  in  accepting  it  while  the  in- 
cumbent of  the  ojQQce  of  trustee,  would  operate  as  a 
surrender  or  resignation  of  the  latter,  and  it  would 
become  vacant  to  the  extent  at  least  that  the  proper 
appointing  authority  could  lawfully  proceed  to  fill  the 
vacancy.  This  rule,  we  think,  is  well  affirmed  by  the 
authorities  cited.  Oosman  v.  State,  supra,  at  p.  208; 
Osborne  v.  State,  128  Ind.  129. 

But  counsel  for  appellant  urge  in  consideration  of 
the  fact  that  appellant  subsequently  resigned  the  of- 
fice of  postmaster,  as  alleged  in  his  answer,  conse- 
quently this  action  cannot  be  maintained.  This  con- 
tention is  not  tenable.  As  we  have  previously  said, 
where  the  first  office  is  once  surrendered  or  vacated 
by  accepting  a  second  in  defiance  of  law,  the  officer 
cannot  be  restored  to  any  right  or  title  under  the  first 
by  resigning  the  second.  Counsel  refer  us,  however, 
upon  this  question  to  the  cases  of  Foltz  v.  Kerlin, 
supra^  and  DeTurk  v.  Commonwealth,  129  Pa.  St.  151, 
18  Atl.  757,  5  L.  K.  A.  853.  In  both  of  these  cases  the 
party  was  holding  the  office  of  postmaster  when  he  ac- 
cepted and  was  inducted  into  the  office  created  by  the 
laws  of  the  State.  As  the  laws  of  the  State  could  ex- 
ert no  dominion  over  a  federal  officer,  as  an  officer,  it 
was  therefore  said  in  the  first  case  to  be  inconceivable, 
under  such  circumstances,  that  the  acceptance  of  an 
office  created  by  the  State  could  operate  to  vacate  one 
held  under  the  statutes  of  the  United  States.  In  Foltz 
V.  Kerlin,  supra,  Elliott,  J.,  intimated  that  the  incum- 
bent of  a  post  office  when  installed  into  that  of  town- 
ship trustee,  might  surrender  the  office  of  postmaster 
and  retain  that  of  trustee,  but  expressly  said  that  both 
could  not  be  held  in  defiance  of  the  constitution.  In 
the  appeal  of  DeTurk  v.  Commonwealth,  supra,  in  view 
of  the  fact  that  the  officer  was  postmaster  at  the  time 
he  accepted  the  office  of  commissioner,  under  the  laws 
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of  the  commonwealth  of  Pennsylvania,  it  was  held 
that  he  might  resign  the  former  and  retain  the  latter. 
The  facts  in  these  two  cases,  it  will  be  seen,  were  just 
the  reverse  of  those  in  the  case  at  bar.  The  question 
as  here  presented  does  not  in  any  manner  involve  the 
right  of  the  courts  of  the  State  to  oust  the  occupant  of 
a  federal  office,  for  in  this  respect  it  must  be  conceded 
they  are  utterly  powerless.  Their  right,  however,  to 
pass  upon  the  title  to  an  office  of  one  who  claims  to 
hold  it  under  the  laws  of  their  own  jurisdiction,  and 
expel  him  therefrom,  whenever  he  has  vacated  it  by 
his  act  of  accepting  a  federal  office,  great  or  small,  in 
violation  of  the  state's  constitution,  cannot  be  success- 
fully controverted.  Likewise,  a  state  court  has  the 
power,  as  held  in  the  Folts  case,  to  oust  one  from  an 
office  existing  under  state  laws,  when  at  the  time  he 
accepted  and  was  installed  into  the  latter,  he  was  also 
the  incumbent  of  an  office  under  the  authority  of  the 
United  States,  and  insists,  under  such  circumstances, 
in  holding  both  in  defiance  of  the  state's  constitution. 
Having  reached  the  conclusions  expressed  on  the 
foregoing  propositions,  we  may  next  proceed  to  con- 
sider and  determine  the  ultimate  question:  Is  the  in- 
formation sufficient,  in  the  absence  of  any  averments, 
to  show  that  the  compensation  of  the  post  office  in  con- 
troversy exceeds  ninety  dollars  per  annum?  We  are 
of  the  opinion  that  this  question  must  be  answered  in 
the  negative.  The  action  is  apparently  instituted 
under  the  second  subdivision  of  section  1145,  Bums* 
R.  S.  1894  (1131,  R.  S.  1881),  which  provides  that:  "An 
information  may  be  filed,  etc.,  whenever  any  public 
officer  shall  have  done  or  suffered  any  act  which,  by 
the  provisions  of  law  shall  work  a  forefeiture  of  his 
office."  The  information  under  this  provision  of  the 
code  must  state  facts  sufficient  to  show  clearly  a  for- 
feiture of  the  office  in  controversy.  Chambers  v.  StatCy 
127  Ind.  365,  11  L.  R.  A.  613. 
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We  have  seen  that  the  act  upon  which  the  State  re- 
lies to  operate  as  a  forfeiture  of  the  office  in  dispute 
was  the  acceptance  by  the  appellant  of  a  second  lucra- 
tive office,  that  of  postmaster,  contrary  to  the  provi- 
sions of  the  constitution.  But,  as  we  have  heretofore 
said,  section  nine  of  article  two,  which  forbids  the 
holding  of  more  than  one  lucrative  office,  also  makes 
an  exception  in  favor  of  a  postmaster  where  the  com- 
pensation of  his  office  is  not  in  excess  of  ninety  dol- 
lars per  annum.  In  the  absence  of  any  averment  to 
the  contrary,  a  court  would  be  compelled  to  presume 
that  the  office  in  question  was  within  the  exception 
reserved  by  the  constitution.  We  are  not  authorized 
to  presume  that  the  positive  command  of  the  law  has 
been  violated  by  appellant,  and  that  he  must  therefore 
be  subjected  to  a  judgment  of  ouster.  At  least,  as  a 
matter  of  pleading,  the  plaintiff  was  required  to  nega- 
tive the  exception  made  in  favor  of  a  postmaster 
whose  annual  compensation  does  not  exceed  ninety 
dollars.  Brutton  v.  State,  4  Ind.  601,  602;  Shearer  v. 
State,  7  Blackf.  99;  Howe  v.  State,  10  Ind.  423;  State 
V.  Carpenter,  20  Ind.  219;  Wiley  v.  State,  62  Ind.  616; 
Burke  v.  State,  52  Ind.  622;  State  v.  Buckner,  62  Ind. 
278;  Meier  Y.  State,  57  Ind.  386;  Henderson  v.  State, 
60  Ind.  296;  O'Brien  y.  State,  63  Ind.  242;  Stevenson 
V.  State,  65  Ind.  409;  Wharton's  Crim.  Law  (7th  ed.), 
section  614;  Wharton's  Crim.  PI.  and  Pr.  (9th  ed.),  sec 
tion  238  et  seq. ;  Wharton's  Crim.  E v.  (9th  ed.),  section 
128;  High  on  Extr.  Rem.,  section  591;  Bliss  on  Code 
PL,  section  202  et  seq.;  1  Greenl.  Ev.  (13th  ed.),  section 
79  and  note;  1  Chitty  PI.  (1867),  224;  Gould's  PL,  chap. 
4,  section  22;  Shipman  PL,  p.  33;  Steph.  PL  (Heard's 
ed.),  p.  443. 

From  the  small  population  of  the  town  of  Bryant,  as 
disclosed  by  the  last  federal  census,  it  may  be  inferred 
that  its  post  office  belongs  to  the  fourth  class,  the  an- 
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nual  compensation  of  which,  under  the  postal  laws, 
seems  to  be  fixed  and  adjusted  quarterly  by  the  post 
office  department,  and  depends,  to  an  extent,  on  the 
amount  of  business  done  at  the  office. 

For  the  reason  pointed  out,  the  information  must 
be  held  to  be  insufficient,  and  the  court  therefore  erred 
in  overruling  the  demurrer  thereto.  The  answer  of  the 
appellant,  which  set  up  his  resignatioA  of  the  post 
office  in  question,  was  no  defense  to  the  action,  and  the 
demurrer  to  it  was  properly  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded 
to  the  lower  court,  with  instructions  to  sustain  the 
demurrer  to  the  information,  with  leave  to  amend, 
and  for  further  proceedings  in  accord  with  this 
opinion. 


Opp  et  al.  v.  Timmons  et  al. 

[No.  18,181.     FUed  January  6,  1898.] 

SSl        B.iQBWAYB.^E9tabli8hment  Of. ^Utility, ^The  fact  that  a  highway 
140    ^  sought  to  be  established  includes  a  traveled  way  which  otherwise 

171    714J  might  become  a  highway  by  use  could  not  affect  the  question  of 

utility.    p,ISS7. 
Same. — Utility, — Existing  ways,  the  condition  of  population,  location 
of  markets,  character  of  soil,  and  physical  features  of  the  locality 
are  proi)er  subjects  of  inquiry  in  determining  the  utility  of  a  high- 
way sought  to  be  established,    p.  £37. 

From  the  Benton  Circuit  Court.  Affirmed. 

Dawson  Smith  and  J.  M.  LaRvs,  for  appellants. 
Daniel  Fraser^   Will  Isham  and  Chas.  M.  Snyder^ 
for  appellees. 

Hackney,  J. — ^This  was  a  proceeding  by  the  appel- 
lees for  the  establishment  of  a  highw^ay  in  Benton 
county;  the  appellants  having  remonstrated  on  the 
ground  of  inutility,  and  the  appellant  Opp  claiming 
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damages.  In  the  commissioneT's  court  and  in  the  cir- 
cuit court  it  was  decided  that  the  road  sought  was  of 
public  utility,  and  that  Opp  suffered  no  damage  by  the 
location  thereof.  Three  questions  are  argued  in  this 
court:  (1)  Can  a  new  road  be  laid  partly  upon  an  es- 
tablished highway?  (2)  Can  the  utility  of  the  new 
parts  of  such  road  be  determined  by  considering  only 
the  utility  of  th-e  whole,  including  that  established? 
(3)  Was  the  appellant  Opp  damaged? 

Nothing  in  the  petition,  remonstrances,  reports,  or 
orders  discloses  the  existence  of  any  established  way 
forming  any  part  of  that  sought  to  be  established.  An 
interrogatory,  submitted  to  the  jury  in  the  circuit 
court,  elicited  the  finding  that  one-fourth  of  a  mile  of 
the  proposed  road  passes  over  and  upon  "a  public 
highway  already  located,  laid  out  and  established." 
There  was  evidence  that  a  road  had  been  opened  by 
the  landowners,  and  was  in  use  by  the  public,  at  a 
point  near  the  middle  of  the  proposed  line;  but  that 
it  was  a  public  highway,  or  that  it  had  been  laid  out 
and  established  as  such,  we  find  no  evidence,  and  our 
attention  has  been  directed  to  none. 

The  most,  therefore,  that  can  be  claimed  for  the  first 
and  second  questions  discussed  is  that  the  proposed 
road  would,  in  part,  pursue  a  traveled  way,  whose 
width,  course,  and  termini  had  not  been  established 
by  statutory  proceeding.  That  the  present  proceeding 
would  establish  a  highway  which  otherwise  might  be- 
come a  highway  by  use  could  not  affect  the  question 
of  its  utility. 

Existing  ways,  the  condition  of  population,  loca- 
tion of  markets,  character  of  the  soil,  physical  features 
of  the  locality,  etc.,  are  proper*  subjects  of  inquiry  in 
determining  the  utility  of  a  highway,  and,  no  doubt, 
the  existence  of  the  way  in  use  was  considered  by  the 
jury. 
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It  is  conceded,  substantially,  that  upon  the  question 
of  damages  claimed  by  Opp  the  evidence  is  in  conflict, 
and  we  so  And  it.    We  cannot  pass  upon  that  conflict 

The  judgment  is  affirmed. 


Jackson  v.  Jackson. 

149    2381         [No.  18,280.    FUed  Oct  15, 1897.    Rehearing  denied  Jan.  5, 1898.] 

^_  *^  LnoTATiON  OP  Actions. — Concealment  of  Acti^n.^-StatuteConstrved. 
— To  bring  a  case  within  the  provision  of  section  801,  Bums'  R  S. 
1894  (800,  R.  S.  1881),  providing  that  if  any  person  liable  to  an  action 
shaU  conceal  the  fact  from  the  knowledge  of  the  person  entitled 
thereto  the  action  may  be  commenced  at  any  time  within  the  period 
of  discovery  of  the  cause  of  action,  it  must  be  alleged  that  some 
trick  or  artifice  was  resorted  to,,  or  some  material  fact  misstated  to 
or  concealed  from  the  party  to  prevent  the  discovery  thereof. 
pp,  £4JS,  24s, 

Same. — Conoeaiment  of  Action, — Discovery. — ^Where  the  operation  of 
the  statute  of  limitation  is  suspended  by  section  901,  Bums'  R.  S. 
1894  (800,  R.  S.  1881),  by  the  concealment  of  the  cause  of  action,  the 
statute  does  not  begin  to  run  imtil  after  the  discovery  of  the  cause 
of  action,  or  from  the  time  the  discovery  thereof  by  the  exercise  of 
ordinary  diligence  might  have  been  made.    p.  £4S. 

Same. — Concealment  of  Action. — Fraud. — The  conoeaiment  of  a  cause 
of  action  within  the  meaning  of  section  801,  Bums'  R.  S.  1894  (800, 
R.  S.  1881),  arises  out  of  fraud,  and  while  the  fraud  in  a  given  case 
may  be  sufficient  to  give  to  the  complaining  party  a  right  of  action, 
it  may  not  in  the  same  case  be  also  sufficient  to  serve  to  conceal  the 
cause  of  action  within  the  contemplation  of  the  law.    p.  2J^. 

Same. — Concealment  of  Action. — Tim>e  of  Concealment. — The  acts  con- 
stituting the  concealment  of  a  cause  of  action  in  such  manner  as  to 
operate  in  the  suspension  of  the  statute  of  limitation,  as  provided 
by  section  801,  Bums'  R.  S.  1894  (800,  R.  S.  1881),  need  not  be  subse- 
quent to  the  accruing  of  the  cause  of  action,  but  may  be  concur- 
rent therewith,  or  even  precede  it,  provided  that  they  are  of  such  a 
character  as  to  operate  after  the  time  when  the  cause  of  action 
accrued  and  thereby  prevent  its  discovery,  and  were  so  designed 
and  intended  by  the  concealer,    pp.  243-S45. 

Same.— Concealment  of  Action.^Sufflciency  of  Facts.—  Pleading.— 
Reply. — Statute  Construed. — In  an  action  for  damages  based  upon 
alleged  false  representations  made  by  defendant,  a  bank  cashier,  in 
the  negotiation  and  sale  to  him  by  plaintiff  of  stock  of  such  bank,  a 
reply  to  an  answer  pleading  the  statute  of  limitation,  alleging  that 
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in  such  negotiations  and  sale  plaintiff  relied  upon  the  statements 
and  representations  of  defendant  in  relation  thereto,  and  being 
requested  to  keep  the  particulars  of  the  sale  secret  did  so  and  soon 
after  moTed  to  another  state  and  some  years  afterward  a  rumor 
reached  him  that  the  true  value  of  the  stock  at  the  time  of  the  sale 
was  from  two  to  four  thousand  dollars  in  excess  of  the  price  for 
which  it  was  sold,  that  l\e  wrote  the  cashier  several  letters  con* 
ceming  same  but  received  no  reply,  does  not  state  facts  sufficient  to 
amount  to  a  concealment  of  the  cause  of  action  within  the  mean- 
ing of  section  801,  Bums'  R.  S.  1894  (300,  R.  S.  1881),  and  operate  in 
the  suspension  of  the  statute  of  limitation,  pp.  £46,  £47. 
Same. — Concealment  of  Action. — Where  a  concealment  of  the  cause 
of  action  is  pleaded  in  reply  to  an  answer  pleading  the  statute  of 
limitation,  alleging  that  defendant  made  false  representations  con- 
oemiQg  the  transaction  on  which  the  suit  was  fotmded,  and  re- 
quested plaintiff  to  keep  the  transaction  secret,  it  must  also  be 
alleged  that  plaintiff  relied  upon  the  alleged  false  representations, 
believing  them  to  be  true,  and  was  thereby  prevented  from  making 
any  inquiry  or  investigation  relative  to  their  truth  or  falsity,  pp,  £46, 
£47. 

Prom  the  Wayne  Circuit  Court.  Affirmed. 

D.  M.  Bradbury  and  Frank  W.  Ballenger  for  ap- 
pellant 

John  F.  Bobbins^  for  appellee. 

Jordan,  J. — On  January  12,  1897,  appellant  com- 
menced this  suit  to  recover  as  damages  the  sum  of 
f  5,000.00  and  over.  The  action  is  based  upon  certain 
alleged  false  and  fraudulent  representations  made  by 
appellee  in  regard  to  the  value  of  certain  bank  stock 
of  the  First  National  Bank  of  Cambridge  City,  In- 
diana, purchased  by  him  from  appellant  in  October, 
1890,  who  was  at  the  time  of  the  sale  the  owner  of 
eighty 'shares  of  the  caj)ital  stock  of  that  bank  of 
flOO.OO  each.  An  answer  in  two  paragraphs  was  filed, 
the  first  being  a  denial,  and  the  second  averred  that 
the  cause  of  action  did  not  accrue  within  six  years 
before  the  commencement  of  the  action.  Appellant 
replied  to  the  second  paragraph,  admitting  the  alle- 
gation of  the  answer,  but  averring  facts  by  which  he 
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sought  to  show  that  appellee  had  concealed  the  cause 
of  action  upon  which  the  complaint  was  based,  and 
thereby  suspended  the  operation  of  the  statute  of  limi- 
tation. A  demurrer  was  sustained  to  this  reply,  and 
appellant  refusing  to  plead  further,  judgment  was  ren- 
dered that  he  take  nothing  aild  the  appellee  recoYer 
cost.  The  ruling  of  the  court  upon  this  demurrer  is 
the  only  error  assigned.  The  reply,  in  part,  is  a  repeti- 
tion of  the  complaint,  and  the  principal  facta  stated 
therein  are  substantially  as  follows:  That  at  the  time 
plaintiff  sold  the  bank  stock  to  the  defendant  he  was 
preparing  to  leave  the  State  of  Indiana  for  permanent 
residence  in  some  other  state;  that  defendant  was 
then,  and  had  been  for  many  years  prior  thereto,  a 
stockholder  and  cashier  of  the  bank,  and  had  full 
knowledge  of  all  facts  sought  by  plaintiff  tending  to 
give  the  value  of  the  bank  stock,  and  a  full  knowledge 
of  its  worth  at  the  time;  and  plaintiff  told  the  defend- 
ant that  he  had  no  information  as  to  such  facts,  but 
came  to  him  for  such  knowledge.  That  at  once,  and 
repeatedly  thereafter,  during  the  negotiations  for  the 
sale  and  purchase  of  the  stock,  defendant  said  he 
would  give  all  the  information  desired  by  the  plaintiff, 
and  did  then,  and  repeatedly  during  the  same  negotia- 
tions, state  to  the  plaintiff  that  the  bank's  surplus 
fund  of  f50,000.00  had  been  greatly  impaired  by  bad 
loans,  and  the  amount  of  the  bad  debts  had  reduced 
the  value  of  the  stock  to  a  sum  less  than  its  apparent 
face  value,  as  shown  by  the  reports  of  the  bank.  De- 
fendant said  plaintiff's  stock  was  not  worth  |10,000.00, 
but  he  agreed  to  give  latter  amount  for  it,  and  pur- 
chased it  for  that  price.  And  during  the  said  negotia- 
tions defendant  repeatedly  requested  plaintiff  to  say 
nothing  to  any  one  about  his  stock  being  for  sale,  but 
to  keep  the  matter  entirely  between  them«elves,  and 
he,  defendant,  would  pay  the  full  worth  of  the  stock, 
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and  as  much  op  more  than  anyone  else  would  give;  and 
defendant  induced  plaintiff  to  believe  that  to  make 
public  the  fact  of  his  stock  being  for  sale  would  be 
Injurious  to  the  bank.  At  the  time  of  the  transfer  of 
the  stock  a  question  arose  as  to  who  should  have  the 
undivided  profits,  but  defendant  finally  said  in  a  sub- 
dued tone,  "We  will  split  the  difference  if  you  will  ac- 
cept the  amount,  and  say  nothing  to  anyone;  but  just 
keep  the  whole  affair  to  ourselves.'*  That  such  state- 
ments were  made  with  a  cunning  and  corrupt  design 
to  deceive  and  mislead  plaintiff,  and  to  make  him  rest 
secure  and  satisfied,  believing  he  would  receive  the 
full  value  of  his  stock,  and  to  prevent  him  from  mak- 
ing inquiries  from  others,  then  or  afterwards,  as  to  the 
value  of  his  stock,  and  about  the  honesty  and  fair 
dealing  of  the  defendant  with  plaintiff  in  connection 
with  the  purchase  of  said  stock;  and  that  defendant's 
representations  in  regard  to  the  value  of  the  stock, 
and  in  reference  to  bad  paper  in  the  bank,  and  the  de- 
preciation in  value  of  the  stock  were  false  and  fraudu- 
lent, as  defendant  well  knew.  That  in  deference  to  the 
v^shes  of  the  defendant,  and  in  compliance  with  his 
repeated  requests,  plaintiff  made  no  inquiry  of  any- 
one in  regard  to  the  value  of  the  stock,  nor  as  to  the 
truth  of  the  statements  made  concerning  the  kind  and 
value  of  the  paper  in  the  bank,  but  stated  to  the  de- 
fendant that  he  would  accept  his  statements,  and  did 
so  accept  them;  and,  relying  upon  and  believing  them 
to  be  true,  and  resting  securely  in  the  belief  that  he 
would  receive  the  full  value  of  his  stock,  and  that  all 
the  statements  made  by  the  defendant  during  the 
negotiations  were  true,  he  left  the  State  and  went  to 
Ohio,  and  subsequently  to  California,  and  remained 
out  of  the  State  until  August,  1895,  and  has  not  been 
in  Wayne  county  since  leaving  the  State.     He  did  not 
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learn  the  facts  concerning  the  value  of  his  stock,  nor 
the  extent  and  purpose  of  the  false  representations 
made  by  defendant,  until  recently,  the  first  informa- 
tion he  had  being  a  mere  rumor,  which  reached  him  in 
California  in  1893,  that  the  stock  so  sold,  a,t  the  time 
of  the  sale  was  worth  f  12,000.00,  and  he  subsequently 
learned  that  the  true  value  of  the  stock  was  f  14,000.00. 
Upon  hearing  the  above  rumor  he  wrote  to  the  defend- 
ant for  information  as  to  the  truth  of  such  rumor  and 
as  to  the  worth  of  such  stock,  and  the  defendant,  with 
the  fraudulent  design  of  further  deceiving  the  plain* 
tiff,  and  to  conceal  further  his  fraudulent  transaction 
with  plaintiff,  wholly  failed,  neglected,  and  refused  to 
answer  plaintiff's  letter;  and  then  continually  there- 
after concealed  all  facts  about  the  value  of  the  stock, 
and  about  his  fraudulent  dealing  with  plaintiff,  and 
all  facts  that  might  lead  to  their  discovery,  by  neglect- 
ing to  and  refusing  to  answer  the  plaintiff's  letter, 
and  later  letters,  written  to  him  by  appellant. 

It  is  claimed  by  counsel  for  appellant  that  these 
facts  set  up  in  the  reply  are  su£Scient  to  show  that  ap- 
pellee so  concealed  the  cause  of  action  as  to  check  the 
running  of  the  statute  until  after  the  discovery  of  the 
action,  within  the  meaning  of  section  301,  Burns'  R.  S. 
1894  (300,  R.  S.  1881),  which  provides,  "If  any  person 
liable  to  an  action  shall  conceal  the  fact  from  the 
knowledge  of  the  person  entitled  thereto,  the  action 
may  be  commenced  at  any  time  within  the  period  of 
limitation,  after  the  discovery  of  the  cause  of  action." 
The  statute  of  limitation  is  recognized  as  one  of  re- 
pose, and  it  has  been  frequently  held  by  this  court,  in 
placing  an  interpretation  upon  the  above  section,  that 
in  order  to  bring  a  case  within  the  concealment  in- 
tended by  its  provisions,  there  must  be  something 
more  alleged  and  proved  than  the  mere  silence  or  gen- 
eral declarations  upon  the  part  of  the  person  said  to 
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have  concealed  the  cause  of  action.  There  must  have 
been  some  trick  or  artifice  to  prevent  a  discovery,  or 
some  material  fact  misstated  to  or  concealed  from 
the  party  by  the  means  of  some  positive  or  affimative 
act  or  declaration  when  inquiry  was  being  made  or  in- 
formation sought,  and  under  such  facts  the  operation 
of  the  statute  is  suspended,  and  does  not  begin  to  run 
until  after  the  discovery  of  the  cause  of  action,  or,  as 
the  authorities  assert,  from  the  time  the  discovery  by 
the  exercise  of  ordinary  diligence  might  have  been 
made.  A  failure  to  discover  the  cause  of  action  does 
not,  like  its  concealment,  suspend  the  running  of  the 
statute.  The  concealment  within  the  meaning  of  the 
statute  cited,  arises  out  of  fraud,  and  there  can  be  no 
concealment  without  fraud;  and  while  the  fraud  in  a 
particular  case  may  be  sufficient  to  give  to  the  com- 
plaining party  a  right  of  action,  still  it  may  not,  in  the 
same  case,  be  also  sufficient  to  serve  to  conceal  the 
cauae  of  action  within  the  contemplation  of  the  law. 
In  support  of  these  several  propositions  see  Jackson  v. 
Bucfianarij  69Ind.  390;  Wynne  v.  Comelison,  62  Ind.  312; 
Ware  v.  StatCy  74  Ind.  181;  Stone  v.  Brown,  116  Ind. 
78;  Miller  v.  Powers,  119  Ind.  79;  Smith  v.  Blair,  138 
Ind.  367;  Kennedy  v.  Wamica,  136  Ind.  161;  Lemster 
V.  Warner,  137  Ind.  79;  State  y.  Osbom,  143  Ind.  671; 
Wood  V.  Carpenter,  101  U.  S.  135;  Campbell  v.  Vin- 
ing^  23  111.  473,  13  Am.  and  Eng.  Ency  of  Law,  pp. 
729,  730. 

Considered  in  the  light  of  these  authorities,  the  in- 
quiry arises,  does  the  reply  respond  to  the  required 
test?  The  pleading  leaves  us  to  indulge,  in  part,  in 
si>eculation  or  inference,  and  in  this  respect  violates 
the  rule  which  requires  that  a  party  relying  upon 
fraud  must  plead  all  the  facts  constituting  the  same, 
for,  as  presumptions  are  in  favor  of  fair  dealing,  noth- 
ing is  to  be  taken  by  intendment  or  inference.  Stripped 
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of  the  alleged  false  representations  and  statements 
made  by  appellee  during  the  negotiations  leading  up 
to  the  sale  of  the  stock,  and  nothing  is  shown  to  have 
been  done  by  appellee  but  to  exercise  silence.  It  is 
averred  that  the  first  information  came  to  appellant  in 
1893  as  a  "mere  rumor,"  and  thereupon  he  wrote  a 
letter  to  appellee  for  information  as  to  the  truth  of  the 
rumor  and  as  to  the  value  of  the  stock,  and  that  ap- 
pellee failed  and  refused  to  answer  this  letter,  and 
that  by  refusing  to  answer  it,  and  also  later  letters 
written  to  him  seeking  the  same  information,  he 
thereby  concealed  all  facts  about  the  value  of  the 
stock.  The  pleading  does  not  even  apprise  us  whether 
appellee  received  any  of  these  letters,  or  in  any  man- 
ner knew  that  appellant  was  seeking  information  in 
regard  to  the  value  of  the  stock,  or  anything  as  to  the 
truth  of  the  statements  made  by  the  former.  The 
failure  to  answer  the  letters  upon  appellee's  part,  or  to 
give  the  information  requested,  were  but  acts  of 
silence,  and  are  not  available  to  constitute  a  conceal- 
ment of  the  action ;  and  the  allegation  that  these  acts 
resulted  in  such  concealment  is  but  a  bald  assertion 
or  a  mere  conclusion.  Appellant  claims  that  the  rep- 
resentations as  to  the  value  of  the  stock,  and  the  re- 
quests to  observe  secrecy  as  to  the  transaction,  made 
during  the  negotiations  for  the  sale  of  the  stock,  were 
suflScient  to  prevent  him  from  making  a  discovery  that 
a  cause  of  action  existed  in  his  favor  growing  out  of 
the  wrongs  alleged  in  his  complaint.  Appellee,  how- 
ever, contends  that  these  will  not  suffice,  and  espe- 
cially insists  that  a  cause  of  action  cannot  be  con- 
cealed before  it  exists,  and  cites  us  to  Stanley  v.  Stan- 
ton, 36  Ind.  445,  where  it  is  said  to  be  "a  contradiction 
in  terms  to  talk  of  concealing  a  cause  of  action  before 
the  same  has  any  existence."  In  Boyd  v.  Boyd,  27  Ind. 
429,  this  court,  in  speaking  of  an  arrangement  or  con- 
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trivance  concocted  to  prevent  a  discoYery  of  the  ac- 
tion, said:  ^^But  it  does  not  occur  to  us  that  it  needs 
to  be  concocted  after  the  accruing  of  the  cause  of  ac- 
tion, provided  it  operates  afterwards  as  a  means  of 
concealment,  and  was  so  intended."  In  Dorsey  Ma- 
chine Co.  V.  McCaffrey y  139  Ind.  545,  on  page  557,  it 
is  said:  "The  concealment  need  not  be  subsequent  to 
the  accruing  of  the  cause  of  action  concealed,  but  may 
be  coincident  with  it."  The  case  of  Boyd  v.  Boyd^ 
supray  was  referred  to  in  Stanley  v.  Stanton,  supra,  and 
the  facts  in  the  two  cases  were  distinguished.  The 
only  ones  relied  on  in  the  reply  in  the  latter  case  were 
those  which  were  necessary  to  give  the  plaintiff  his 
right  of  action,  and  the  holding  was  to  the  effect  that 
these,  as  therein  alleged,  were  not  sufficient  to  operate 
in  preventing  a  discovery. 

Under  the  facts,  there  is  no  real  conflict  in  the  hold- 
ing in  these  cases.  The  rule  which  seems  to  come  fully 
within  the  authorities,  and  harmonizes  with  the  hold- 
ing in  Boyd  v.  Boyd,  supra,  and  the  Dorsey  Machine 
Co.  V.  McCaffrey,  supra,  is  that  it  is  not  essential  that 
the  acts  constituting  the  fraudulent  concealment 
should  be  subsequent  to  the  accruing  of  the  cause  of 
action.  They  may  be  concurrent  or  coincident  with  it, 
or  even  precede  it,  provided  they  are  of  such  a  nature 
or  character  as  to  operate  after  the  time  when  the 
cause  of  action  arose,  and  thereby  prevent  its  dis- 
covery, and  was  so  designed  and  intended  by  the  con- 
cealer. See  Way  v.  Cutting,  20  N.  H.  187;  Bailey  v. 
Glover,  21  Wall.  (U.  S.)  342;  Bartalott  v.  International 
Bank,  14  111.  App.  158;  Quimby  v.  Blackey,  63  N.  H.  77; 
Greenl.  on  Ev.,  section  448;  Wood  v.  Carpenter,  supra: 
Campbell  v.  Titling,  supra.  While  the  reply  cannot  be 
considered  faulty  for  the  reason  that  the  acts  of  the 
appellee  upon  which  the  fraudulent  concealment  is 
sought  to  be  based  are  laid  during  the  negotiations, 
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and  prior  to  the  consummation  of  the  sale,  still  it  is 
otherwise  insufficient.  The  gist  of  the  facts  pleaded 
seems  to  be  that  the  acts  of  appellee  as  therein  averred 
resulted  in  concealing  the  true  value  of  the  stock,  or 
that  the  same  was  not  worth  more  than  |10,000.00,  the 
price  for  which  it  was  sold.  It  is  questionable,  how- 
ever, whether  it  is  shown  from  the  reply  by  any  ex- 
press averment  that  the  stock  was  worth  at  the  time 
of  the  sale  a  sum  in  excess  of  f  10,000. 

The  only  statements  in  regard  to  this  fact  are  the 
following:  "That  plaintiff's  first  information  on  the 
subject  was  a  mere  rumor,  which  reached  him  at  his 
home  in  California,  in  1893,  that  the  stock  so  sold  by 
him  was  worth  at  least  ^fl2,000.00  at  the  time  he  sold 
it;  that  he  subsequently  learned  that  the  true  value  of 
said  stock  at  the  time  of  sale  was  |14,000.00."  We  are 
left  to  conjecture,  to  some  extent,  as  to  whether  the 
pleader  intended  to  aver  that  the  stock  was  of  the 
value  of  112,000.00  when  sold,  or  whether  the  infor- 
mation or  "rumor"  which  reached  appellant  in  1893 
was  to  the  effect  that  it  was  of  that  value.  In  the 
absence  of  a  direct  showing  that  the  stock's  value  ex- 
ceeded the  price  for  which  it  was  sold,  we  would  be 
compelled  to  presume  that  the  selling  price  was  its 
full  value.  But,  reversing  the  rule,  and  giving  the 
pleader  ihe  benefit  of  the  doubt  on  this  point  by  ac- 
cepting the  uncertain  statement  as  a  direct  allegation 
that  the  stock,  when  sold,  was  worth  f  12,000.00,  still 
the  pleading  is  deficient  in  other  respects.  It  does  not 
'  disclose  that  appellant  relied  upon  the  alleged  false 
representations  of  the  appellee,  believing  them  to  be 
true,  and  was  thereby  prevented  from  making  any  in- 
quiry or  investigation  relative  to  their  truth  or  falsity. 
Itris  true  that  it  is  alleged  that  the  plaintiff,  "re- 
lying upon  them  and  believing  them  to  be  true, 
and  resting  securely  in  the  belief  that  he  would  re- 
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ceive  the  full  value  of  his  stock,  and  that  all  the 
statements  made  were  true,  left  the  State,  and  went  to 
Ohio,  etc.,  and  remained  away  until  August,  1895." 
We  cannot  presume  that  leaving  the  State,  and  not  re- 
turning until  August  1895,  which  was  far  within  the 
period  of  limitation,  alone  prevented  appellant  from 
discovering  that  he  had  been  wronged  by  appellee  in 
the  manner  claimed  in  the  sale  of  his  stock.  It  is 
stated  in  the  reply  that  during  the  negotiations  ap- 
pellee told  appellant  to  keep  the  matter  that  his  bank 
stock  was  for  sale  entirely  between  themselves,  yet 
there  is  no  showing  that  these  requests  were  com- 
plied with  by  appellant,  and,  for  anything  that  ex- 
pressly appears  from  the  reply,  he  may  have  pro- 
claimed the  fact  of  the  sale  from  the  "house  tops."  It 
would  seem  also  that  the  fact  that  appellee  at  the 
time  of  the  sale  repeatedly  urged  appellant  to  main- 
tain secrecy  in  regard  to  the  transaction,  without  giv- 
ing any  reasonable  explanation  for  such  requests, 
would  have  tended  to  arouse  the  suspicions  of  an  or- 
dinarily prudent  man,  and  have  invited  an  inquiry  or 
investigation  in  some  manner  in  regard  to  the  fair- 
ness of  the  transaction.  See  Jackson  v.  Buchanan^ 
supra. 

Neither  can  it  be  said  that  there  is  sufficient  dili- 
gence shown  to  have  been  exercised  by  appellant  to 
discover,  within  t^e  period  of  limitation,  the  cause 
of  action  upon  which  his  suit  is  founded. 

Other  infirmities  in  the  reply  might  be  pointed  out, 
but  those  mentioned  will  suffice  to  condemn  it.  The 
court  therefore  did  not  err  in  adjudging  it  insufficient. 

Judgment  affirmed.    ' 
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Abshire  et  al.  v.  Williamson. 

[No.  18,055.    Filed  January  6,  1898.] 

Appeal  aivd  Esbor. — Jurisdietion  of  Parties,— The  Supreme  Court 
will  not  proceed  to  adjudicate  an  action  until  jurisdiction  has  been 
acquired  over  all  the  parties  whose  rights  or  interests  will  be  neoes- 
sarily  affected  by  its  judgment,    p.  252, 

CUmb. — Parties. — Divmieeal  of  Action,— Hhe  Supreme  Court  will  dis- 
miss a  cause  on  its  own  motion  where  the  parties  necessary  to  a 
complete  determination  of  the  action  are  not  brought  into  court, 
p.  262. 

CUxB.— Pltirtte«.— iSdi?i€  Rule  Afpliu  to  Coparties  as  to  Adverse  Par- 
ties.— The  consequences  which  follow  the  omission  of  an  appellant 
to  comply  with  the  law  relative  to  bringing  coparties  before  this 
court  are  the  same  upon  his  failure  to  observe  the  rule  in  regard  to 
adverse  parties,    p.  26S. 

From  the  Wells  Circuit  Court.    Appeal  dismissed. 

Wilson  &  Toddy  for  appellants, 
Daileyj  Simmons  &  Dailey^  for  appellee. 

Jordan,  J. — The  appellee  herein  commenced  this 
action  in  the  lower  court,  making  Samuel  and  Flo^ 
ence  B.  McCluney,  Henry  D.  Mumert,  Peter  Nutter,  C. 
Bert  Abshire,  Christian  Blody,  and  William  H.  Ernst, 
auditor  of  Wells  county,  Indiana,  defendants  thereto. 
The  purpose  of  the  suit  was  to  recover  a  personal  judg- 
ment of  some  of  the  defendants,  and  obtain  a  decree 
foreclosing  a  mortgage,  and  declaring  the  lien  thereof 
to  be  senior  to  certain  other  mortgages  held  by  some 
of  the  defendants.  The  defendant  Ernst,  as  county 
auditor,  appeared  and  filed  an  answer  and  cross-com- 
plaint. He  made  the  plaintiff,  Williamson,  and  all  of 
his  codefendants,  defendants  to  the  cross-complaint 
By  this  cross-action  it  was  sought  to  foreclose  a  cer- 
tain school  fund  mortgage  against  all  who  were  made 
defendants  to  the  cross-action,  and  to  determine  and 
adjust  certain  liens  which  they  claimed  to  hold  and 
have  against  the  mortgaged  premises,  the  latter  being 
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the  same  land  as  that  embraced  in  the  mortgage  of  the 
plaintiff.  The  defendant  Abshire  appeared  and  an- 
swered the  plaintiff's  complaint,  and  also  filed  a  cross- 
complaint,  making  the  plaintiff  and  all  of  his  codefend- 
ants  defendants  thereto.  By  his  cross-complaint 
Abshire  sought  to  reCover  a  personal  judgment,  and  a 
decree  foreclosing  certain  mortgages  on  the  same 
lands.  The  defendant  Blody  answered  the  pross-com- 
plaint  of  Abshire  by  the  general  denial  and  plea  of 
payment,  etc.  Ernst,  the  auditor,  demurred  to  the 
cross-complaint  of  Abshire,  which  demurrer  was  over- 
ruled, and  he  then  filed  his  answer  thereto.  Abshire 
demurred  to  the  second,  third,  fourth,  and  fifth  para- 
graphs of  Blody's  answer  to  his  cross-complaint, 
which  demurrer  was  overruled,  and  he  excepted,  and 
then  replied  to  the  answer  of  Blody.  Abshire  also  un- 
successfully demurred  to  the  cross-complaint  of  Ernst, 
as  auditor,  and  thereupon  filed  his  answer  to  said  cross- 
complaint  Ernst,  as  auditor,  filed  an  answer  to  the 
cross-complaint  of  Abshire.  Samuel  and  Florence  B. 
McCluney,  Henry  D.  Mumert,  and  Peter  Nutter  seem 
to  have  been  defaulted.  The  issues  being  joined  be- 
tween the  plaintiff  and  Abshire  on  the  complaint  of 
the  former  and  the  cross-complaint  of  the  latter,  and 
also  between  Abshire,  Blody,  and  Ernst,*  as  auditor, 
on  the  respective  cross-complaints  and  answers,  the 
cause  was  submitted  to  the  court  for  trial,  and  the 
court  made  a  special  finding,  and  stated  its  conclu- 
sions of  law,  and  rendered  the  judgment  and  decree 
which  appellant  seeks  to  reverse.  The  judgment  was 
in  favor  of  the  plaintiff,  Williamson,  on  the  notes  and 
mortgage  mentioned  in  his  complaint,  and  against  the 
defendants,  McCluney  and  McCluney,  Mumert,  Abshire, 
and  Blody,  and  in  favor  of  the  State  of  Indiana,  on  the 
school  fund  mortgage,  set  up  in  the  cross-complaint  of 
Ernst,  auditor,  as  against  Abshire  and  Blody.  for 
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9309.75,  and  against  all  of  the  parties  on  a  foreclosure 
of  said  mortgage.  It  was  further  adjudged  and  de- 
creed by  the  court  that  as  between  Abshire  and  Blody 
the  mortgaged  premises  should  not  be  subjected  to  the 
lien  of  the  plaintiff,  Williamson,  and  as  between  Ab- 
shire and  Blody,  the  former  shduld  pay  off  and  dis- 
charge each  and  all  of  the  liens  on  the  land  in  question 
existing  in  favor  of  the  plaintiff  and  in  favor  of  the 
State  on  the  school-fund  mortgage,  and  that  the  prop- 
erty, real  and  personal,  of  Abshire,  should  be  first  ex- 
hausted in  the  payment  thereof;  and  it  was  further  ad- 
judged that  Abshire  take  nothing  on  the  three  notes 
signed  by  Samuel  and  Florence  B.  McCluney,  being 
the  notes  set  up  by  him  in  his  cross-complaint;  and  it 
was  adjudged  that  his  codefendants,  together  with  the 
plaintiff,  recover  of  him  their  cost  laid  out  and  ex- 
pended. Abshire  is  the  only  party  who  moved  for  a 
new  trial,  and  the  only  one  who  has  appealed  from 
the  judgment  and  assigned  error  in  this  court,  and 
Williamson  is  the  only  party  made  an  appellee  to  this 
appeal. 

Appellant  Abshire  bases  his  fifth,  sixth,  seventh, 
and  eighth  assignments  of  error  on  the  action  of  the 
court  in  overruling  his  demurrer  to  the  second,  third, 
fourth,  and  fifth  paragraphs  of  Blody's  answer  to  the 
cross-complaint  of  said  appellant.  The  ninth  assign- 
ment is  based  on  the  court's  decision  in  overruling  ap- 
pellant's demurrer  to  the  cross-complaint  of  Ernst, 
auditor.  By  other  allegations  in  his  assignment  of 
error  he  complains  of  certain  other  rulings  of  the  court 
made  against  him  in  favor  of  Ernst  and  Blody.  Ap- 
pellant has  made  Samuel  and  Florence  B.  McCluney, 
Mumert,  Nutter,  Blody,  and  Ernst  (auditor  of  the 
county  of  Wells,  in  the  State  of  Indiana),  co-appel- 
lants in  his  appeal,  and  has  notified  each  of  said 
parties  to  either  join  him  or  decline  to  join  as  ap- 
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pellants  therein.  Blody  has  appeared  specially  and 
moTed  to  dismiss  the  appeal^  upon  the  ground  that  he 
ought  to  have  been  made  an  appellee  and  notice  given 
to  him  as  appellee,  all  of  which  appellant  Abshire  has 
failed  tp  do.  The  State  of  Indiana,  on  the  relation  of 
William  H.  Ernst,  auditor,  comes  by  Geo.  W.  Studa- 
baker,  successor  in  office,  and  declines  to  join  in  the 
appeal,  and  asks  that  the  judgment  of  the  court  be 
affirmed.  Mumert  also  declines  to  join  in  the  appeal, 
and  moves  that  it  be  dismissed. 

It  is  insisted  by  counsel  for  Blody  that  under  the 
issues  upon  the  pleadings  in  the  case,  and  according  to 
the  judgment  rendered,  the  former  was  an  adverse 
party  to  Abshire  in  the  lower  court,  and  under  the  as- 
signment of  error  is  an  adversary  of  Abshire  in  this 
court,  and  consequently  he  ought  to  have  been  made 
an  appellee,  and  served  with  notice  as  such.  It  is  evi- 
dent that  under  the  issues  in  this  action  as  joined  be- 
tween Blody  and  Abshire,  and  between  the  latter  and 
the  State  of  Indiana  on  the  relation  of  Ernst,  auditor, 
on  the  several  cross-complaints  and  answers,  that  each 
of  these  parties  were  adverse  to  Abshire,  in  the  lower 
court,  upon  these  issues,  and  that  the  interests  of  both 
Blody  and  th6  State  were  rendered  hostile  to  Abshire 
by  the  judgment  and  decree  of  the  court.  It  is  also 
manifestly  true  that  under  the  assignment  of  errors 
both  continued  to  be  adversaries  of  the  appellant  Ab- 
shire in  this  court.  As  against  Abshire,  the  State  of 
Indiana  (which  seems  to  have  prevailed,  and  recov- 
ered a  judgment  against  all  the  parties  below),  and 
Blody  as  well,  are  benefitted  by  the  judgment  of  which 
Abshire  complains,  and  are  each  interested,  at  least 
as  against  the  latter,  in  maintaining  the  judgment 
as  rendered;  while  on  the  other  side,  Abshire  is  in- 
terested, not  only  as  against  Williamson,  the  sole 
appellee  herein,  but  also  as  against  Blody  and  the 
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State,  in  securing  a  reversal  of  the  judgment.  It  is 
clear,  then,  under  these  conditions,  in  order  that 
there  may  be  a  proper  and  complete  adjudication  of 
the  questions  involved,  that  neither  Blody  nor  the 
State  should  be  made  to  occupy  the  position  of  co-ap- 
pellants, but  must  be  joined  as  appellees;  and,  as  the 
appeal  is  one  taken  in  vacation,  they  should  be  served 
with  notice  as  such  appellees,  and  the  appeal  per- 
fected within  the  time  allowed  by  the  statute.  With 
this  rule  of  appellate  procedure,  it  appears  that  the 
appellant  has  not  complied,  and  the  question  raised 
by  such  failure  relates  to  our  jurisdiction;  for  it  is  a 
fundamental  rule  in  jurisprudence  that  before  any 
court  will  proceed  to  adjudicate  upon  the  subject  mat- 
ter, it  must  first  acquire  jurisdiction  over  all  the  par- 
ties whose  rights  or  interests  will  be  necessarily  af- 
fected by  its  judgment.  Not  having  the  power,  under 
the  facts,  to  decide  this  cause  as  an  entirety,  unless  all 
of  the  necessary  parties  are  brought  into  court  as  re- 
quired by  law,  therefore  we  will  not  violate  the  well 
settled  rule  which  forbids  the  decision  of  a  cause  in 
fragments,  by  asserting  authority  to  make  a  partial 
decision  in  this  case,  which  must  be  regarded  as  an 
entire  and  indivisible  cause,  but  may,' and  properly 
should,  dismiss  the  appeal  on  our  own  motion.  See 
ElUott^s  App.  Proced.,  sections  139,  140, 144, 154,  155, 
167,  161,  162;  Vordermark  v.  TTtZfcinsow,  142  Ind.  142; 
Holloran  v.  Midland  R.  W.  Co.,  129  Ind.  274;  Hutts 
V.  MartiUj  131  Ind.  1;  Lee  v.  Mozingo,  143  Ind.  667; 
Lilly  V.  Somervtlle,  142  Ind.  298. 

Appellant  in  this  cas^  has  taken  no  steps,  nor  made 
any  efforts,  within  the  time  fixed  by  the  statute  for 
taking  appeals,  to  bring  all  the  necessary  parties  prop- 
erly before  this  court,  and  such  failure,  as  a  general 
rule,  will  operate  to  dismiss  an  appeal.  Holloran  v. 
Midland  R.  W.  Co.,  supra;  Elliott's  App.  Proced.,  sec- 
tion 162. 
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The  consequences  which  follow  the  omission  of  an 
api>ellant  to  comply  with  the  law  relative  to  bringing 
coparties  before  the  court  must  be  the  same  upon  his 
failure  to  observe  the  rule  in  regard  to  adverse  parties. 

For  the  reasons  given  the  appeal  is  hereby  dis- 
missed at  the  cost  of  appellant  Abshire. 
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State,  kx  rel.  Ballard  et  al.,  v.  Wilson,  Trustee 

OF  Jackson  School  Township.  Iim  ISI 

149    288 

rNo.  18,2W.    Filed  January  6, 181W.]  156  m 

Township  Tetjsteb. —fVMiTer  of  to  Rediatrid  Tovmahip  for  School  v^^^ 
Purposes.^Statute  ConstruedL^The  act  of  February  7,  1898  (Acts 
1808»  p.  17),  providing  for  the  relooation  of  schoolhouses,  in  no 
way  changes  the  power  of  the  township  trustee  to  redistrict  his 
township  for  school  purposes,  and  abolish  school  districts,  when  no 
new  schoolhouses  are  built,  or  the  sites  of  those  already  existing  in 
districts  not  abolished,  are  not  changed. 

From  the  Cass  Circuit  Court.    Affirmed. 

Magee  &  Funky  for  appellant. 
Oeo.  W.  Walters  and  Lairy  &  Mahoney,  for  appel- 
lee. 

Monks,  J. — This  action  was  brought  by  the  relator 
to  compel  appellee,  by  writ  of  mandamus,  to  employ 
a  teacher  for,  and  to  maintain  school  No.  10,  in  the 
township  of  which  he  was  trustee.  Appellee  filed  his 
return  to  the  alternative  writ,  to  which  appellants 
filed  a  demurrer  for  want  of  facts,  which  was  over- 
ruled. At  request  of  appellants,  the  court  made  a 
special  finding  of  the  facts  and  stated  conclusions  of 
law  thereon,  to  each  of  which  appellants  excepted, 
and  judgment  was  rendered  in  favor  of  appellee. 

It  appears  from  the  special  finding  that  for  twenty 
years  before  the  commencement  of  this  action  the 
schoolhouse  known  as  "No.  10,^'  had  been  one  of  the 
regularly    established    schoolhouses    of   said    town- 


254  SUPREME  COURT  OF  INDIANA, 


The  State,  ex  rd.  Ballard  et  al.,  v,  Wilson,  Trustee. 


ship,  and  school  had  been  regularly  maintained  there 
the  same  as  at  the  other  sehoolhonses  of  said  town- 
ship; that  the  schoolhouse  was  old  and  out  of  repair; 
that  in  1896,  before  the  commencement  of  the  school 
in  the  fall,  of  the  year,  appellee  as  school  trustee  of 
said  township,  redistricted  said  township  for  school 
purposes,  and  thereby  abandoned  schoolhouse  No.  10, 
and  notified  the  patrons  of  that  schoolhouse  that  they 
might  have  the  privilege  of  sending  to  any  school  in 
the  township  which  might  be  the  most  convenient.    It 
does  not  appear  that  any  new  schoolhouses  were 
erected  under  the  new  arrangement,  or  that  the  site  of 
any  schoolhouse  was  changed  from  one  place  to  an- 
other in  this  same  district.    Appellee  afterwards  em- 
ployed teachers  for  all  the  schools  of  said  township 
as  redistricted,  but  did  not  employ  any  teacher  for  No. 
10  which  had  been  abandoned. 

Under  the  provisions  of  section  5920,  Bums'  R.  8. 
1894  (4444,  R.  S.  1881),  it  has  been  held  by  this  court 
that  the  township  trustee  has  the  power  to  redistrict 
his  township  for  school  purposes,  and  abolish  a  school 
district,  when,  in  his  judgment,  public  interests  re- 
quire it,  subject  to  the  right  of  appeal  to  the  county 
superintendent.  State,  ex  rel,  v.  Sherman^  90  Ind.  123; 
Tups  V.  Statej  ex  rel,  119  Ind.  232. 

Appellant,  however,  insists  that,  since  the  taking 
effect  of  the  act  approved  February  7th,  1893,  Acts 
1893,  p.  17,  sections  5920a-5920c,  Bums'  R.  S.  1894, 
(4444a-4444c,  Homer's  R.  S.  1897)  the  rule  is  changed. 
It  is  clear  from  an  examination  of  the  provisions  of  the 
act  cited,  that  it  only  applies  when  it  is  proposed  to 
change  the  site  of  a  schoolhouse  from  one  point  to  an- 
other in  the  same  school  district  In  such  case  the 
change  of  site  can  only  be  made  by  petition  to  the 
county  superintendent,  as  provided  in  said  act.  Kess- 
ler  V.  State,  ex  rely  146  Ind.  221.    Said  act  in  no  way 
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changes  the  power  of  the  township  trustee,  as  it  ex- 
isted before  the  passage  of  said  act,  to  redistriet  his 
township  for  school  purposes,  and  abolish  school  dis- 
tricts, when  no  new  schoolhouses  are  built,  or  the 
sites  of  those  already  existing  in  districts  not  abol- 
ished are  not  changed. 

If  it  should  appear,  however,  that  the  redistricting 
for  school  purposes  or  the  abolishment  of  a  school  dis- 
trict was  for  the  purpose  of  evading  the  provision  of 
the  act  of  1893,  in  regard  to  changing  sites  of  school- 
houses,  the  same  would  be  invalid  and  of  no  effect. 
Maxwell  on  Construction  of  Statutes,  pp.  133,  134; 
State  V.  Foraythe,  147  Ind.  466. 

It  does  not  appear  that  the  redistricting  in  this  case 
or  the  abolishment  of  district  No.  10  was  for  such  pur- 
pose.   Judgment  afSrmed. 


The  City  op  Huntington  v.  Cast  et  al. 

[No.  18,833.    Filed  January  6,  1898.] 

Judicial  Notice. — Census, — Courts  will  take  judicial  notice  of  a  cen- 
sus or  other  enumeration  made  under  the  authority  of  the  State  or 
of  th"^  United  States,    jp.  IS58, 

MxTNioiPAL  Corporations. — Metropolitan  Police  Commissioners. — 
Appointment. — Census, — Under  section  1  of  the  act  of  February  28, 
1897,  providing  for  the  establishment  of  a  board  of  metropolitan 
police  commissioners  within  and  for  cities  of  10,000  inhabitants, 
according  to  the  United  States  census  of  1890,  or  according  to  a 
census  taken  under  the  authority  of  the  mayor  of  such  city,  a  cen- 
sus taken  by  the  mayor  must  be  an  official  enrollment  of  the  people 
of  the  city,  and  must  be  a  public  document  preserved  in  the 
archives  of  the  city  subject  to  the  inspection  of  all  those  interested. 
pp,  266-S69, 

Saub. — When  Possession  of  Property  Protected  by  Injunction, — Where 
it  is  sought  to  take  possession  of  the  police  property  of  a  city,  with- 
out authority  of  ]aw,  those  in  possession  may  protect  their  rights 
and  the  rights  of  the  city  by  the  remedy  of  injunction,    p,  269. 

Same. — Appointment  of  Metropolitan  Police  Commissioners. — Valid- 
ity. — Under  section  1  of  the  act  of  February  28,  1897,  providing  for 
the  appointment  by  the  Gk>vemor  of  a  board  of  metropolitan  police 


866  SUPREME  COURT  OP  INDIANA, 

The  City  of  HuntiiigtoQ  v.  Cast  et  al 

oommiaaioiiers  within  and  for  oities  of  10»000  inhabitants  according 
to  the  United  States  census  of  1890,  or  according  to  a  census  taken 
under  the  authority  of  the  mayor,  the  Governor's  right  to  appoint 
is  determined  by  the  statement  as  to  population  certified  to  him  by 
the  mayor;  but  if  the  mayor's  certificate  is  not  based  upon  a  cen- 
sus, such  as  is  contemplated  by  the  statute,  the  appointments  have 
no  validity,    p.  260, 

From  the  Huntington  CSrcnit  Court.    Reversed. 

O.  W.   Whitelock,  S.  E.  Cooky  J.  Fred  France  and 
Z.  T.  Dungarij  for  appellant 
J.  B.  Kenner  ajid  U.  8.  Leshj  for  appellees. 

Howard,  C.  J.-^By  section  one  of  an  act  of  the 
General  Assembly,  in  force  February  28,  1897  (Acts 
1897,  p.  90),  section  3106g,  Homer's  R.  S.  1897,  it  is  pro- 
vided that :  ^^In  all  cities  of  this  State  of  ten  thousand 
inhabitants,  according  to  the  United  States  census  of 
1890,  or  according  to  a  census  taken  under  the  author- 
ity of  the  mayor  of  said  city,  and  not  exceeding  thirty- 
five  thousand  inhabitants,  according  to  the  United 
States  census  of  1890,  there  shall  be  established 
within  and  for  said  cities,  a  board  of  metropolitan  po- 
lice  commissioners,  to  consist  of  three  members  to  be 
appointed  by  the  Governor." 

By  section  five  of  the  same  act,  provision  is  made 
that  such  board  ^'shall  have  the  custody  and  control 
of  all  public  property,  including  station  houses  and 
city  prisons,  patrol  wagons,  books,  records  and  equip- 
ments belonging  to  the  police  department/^ 

In  the  first  paragraph  of  the  complaint  in  this  case 
it  is  alleged  that  the  appellant  city  has  less  than 
10,000  inhabitants;  that,  through  her  common  council, 
she  has  exclusive  control  of  the  streets  and  alleys,  pub- 
lic buildings,  and  police  department  of  said  city ;  that 
the  appellees  Ayers,  McClelland,  and  Cline,  under  a 
pretended  and  illegal  appointment  by  the  Governor  as 
a  metropolitan  police  board,  are  threatening  to  take 
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possession  and  control  of  said  streets  and  alleys,  pub- 
lic bnildings,  and  police  department,  and  to  deprive 
appellant  of  such  control;  that  the  appellee,  C5ast,  is 
mayor,  and  chairman  of  the  police  board  of  said  city, 
and  is  threatening  to  turn  over  to  his  co-appellees  all 
the  equipments  of  said  police  force.  The  prayer  is  for 
a  restraining  order,  and  that  upon  the  final  hearing 
the  appellees  "be  perpetually  enjoined  from  in  anyway 
interfering  or  taking  control,  supervision,  or  manage- 
ment of  the  streets  and  alleys,  public  buildings,  police 
department,  or  any  part  thereof,  until  they  establish 
their  right  by  lavs^  to  said  oflBce." 

In  a  second  paragraph  of  complaint  the  following, 
with  other,  additional  allegations  are  found:  That 
prior  to  the  commencement  of  this  action,  the  appellee 
Cast,  as  mayor  of  said  city,  "took  a  pretended  census 
thereof;  that  he  included  in  said  census  inhabitants 
outside  of  the  corporate  limits  of  said  city ;  that  said 
census  included  names  of  persons  who  are  not  inhabit- 
ants thereof;  but  she  says  that  she  cannot  at  this  time 
give  the  exact  facts  concerning  said  census,  for  the 
reason  said  mayor,  though  often  requested,  refused  to 
report  the  same  to  the  council,  or  allow  the  members 
to  examine  it,  but  that  he  caused  or  permitted  the 
same  to  be  destroyed,  and  has  failed  to  file  the  same 
in  the  clerk's  oflSce  of  said  city,  or  with  the  papers  in 
his  office;  that  by  deducting  the  inhabitants  of  said 
territory  outside  of  said  city,  and  the  other  names  as 
above,  it  will  leave  the  inhabitants  much  less  than 
10,000.^^ 

It  is  assigned  as  error  that  the  court  sustained  a  de- 
murrer to  each  paragraph  of  the  complaint,  and  dis- 
solved the  temporary  restraining  order. 

One  contention  in  support  of  the  ruling  on  the  de- 
murrer is,  that  the  complaint  fails  to  state  that  the 

Vol.  149—17 
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city  of  Hantington  did  not  have  a  population  of  10,000 
according  to  the  United  States  census  of  1890.  But 
"the  court,"  as  said  in  Denney  v.  State,  144  Ind.  503,  525, 
31  L.  R.  A.  726,  "will  take  notice  of  a  census  or  other 
enumeration  made  under  the  authority  of  the  State,  or 
of  the  United  States;"  and  we  know  that  the  city  of 
Huntington  did  not  have  10,000.  inhabitants  accord- 
ing to  the  census  of  1890.  Stidtz  v.  State,  65  Ind.  492, 
498;  State  v.  Sicift,  69  Ind.  505,  509. 

If  therefore  the  appointment  of  the  appellees  Ayers, 
McClelland,  and  Cline  as  metropolitan  police  commis- 
sioners can  be  sustained  under  the  statute  cited,  it 
must  be  by  reason  of  the  census  said  to  have  been 
taken  by  the  mayor.  But  it  is  admitted,  by  the  de- 
muiTcr  to  the  second  paragraph  of  the  complaint  that 
the  mayor  never  made  such  census  public ;  that  he  re- 
fused to  allow  the  members  of  the  common  council  to 
examine  it ;  that  he  failed,  to  file  it  in  the  city  clerk's 
office,  or  with  the  papers  in  his  office;  and  that  he 
caused  or  permitted  it  to  be  destroyed.  The  question 
then  arises  whether  the  enumeration  so  made,  and  the 
evidences  of  which  are  nowhere  to  be  found,  can  be 
called  a  "census"  as  provided  for  in  the  statute  in 
question. 

The  statute  mentions  the  census  to  be  taken  by  the 
mayor  in  connection  with  the  census  taken  by  the 
United  States.  Even  if  it  were  not  mentioned  in  such 
connection,  we  should  know  that  the  census  provided 
for  in  the  statute,  tj>  be  taken  by  the  mayor  of  the 
city,  must  be  an  official  enumeration  of  the  people,  and 
as  such  a  public  record.  The  standard  definitions  are 
to  this  effect.  Webster  says  that  a  census  is  "An  offi- 
cial registration  of  the  number  of  the  people."  The 
Centurv  Dictionarv:  "An  official  enumeration  of  the 
inhabitants  of  a  state  or  country,  with  details  of  sex 
and  age,"  etc.    The  Standard  Dictionary:  "An  official 
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numbering  of  the  people  of  a  country  or  district."  Bur- 
rill,  Law  Diet. :  "In  the  Roman  law.  A  numbering  or 
enrollment  of  the  people,  with  a  valuation  of  their 
fortunes.'^  Black,  Law  Diet.:  "The  official  counting 
or  enumeration  of  the  people  of  a  state  or  nation,  with 
statistics,^^  etc.  Bouvier,  Law  Diet. :  'f  An  official  reck- 
oning or  enumeration  of  the  inhabitants  and  wealth  of 
a  country." 

The  census  to  be  taken  by  the  mayor,  in  contempla- 
tion of  the  statute  before  us,  was,  therefore,  in  the 
first  place,  to  be  an  official  enrollment  of  the  people 
of  the  city  of  Huntington.  Such  an  enrollment  or  reg- 
istration of  the  people  was  also  to  be  a  public  docu- 
ment, to  be  preserved  in  the  archives  of  the  city,  where 
it  might  be  subject  to  the  inspection  of  all  those  in- 
terested. A  census  is  not  merely  a  sum  total,  but  an 
official  list,  containing  the  names  of  all  the  inhabit- 
ants. It  is  confessed  that  there  was  here  no  such 
census,  and  it  must  therefore  follow,  as  we  think,  that 
there  was  no  authority,  under  the  statute,  for  the  re- 
port made  by  the  mayor  to  the  Governor  of  the  num- 
ber of  the  inhabitants  of  the  appellant  city. 

It  is  also  argued  that  the  action  brought  by  appel- 
lant was  not  the  proper  one;  that  this  was  a  con- 
troversy as  to  the  right  to  hold  an  office,  and  Hence 
that  quo  wa/rranto,  and  not  injunction,  was  the  proper 
remedy.  If,  however,  appellees  were  proceeding,  with- 
out authority  of  law,  to  take  possession  of  the  police 
property  of  the  city,  certainly  those  in  possession 
might  protect  themselves  from  such  invasion  of  their 
rights  and  the  rights  of  the  city  by  enjoining  those 
who  sought  to  wrest  from  them  such  possession  until 
authority  to  do  so  were  first  shown.  Erwin  v.  Fulky 
94  Ind.  235;  City  of  Delphi  v.  Startzman^  104  Ind. 
848;  Central  Union  Tel.  Co.  v.  State,  110  Ind.  203. 

The  welfare  and  good  order  of  society  and  govern- 
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ment  require  that  those  engaged  in  the  discharge  of 
public  duties  should  not  be  disturbed  bj  claimants 
whose  right  to  discharge  such  functions  i^  as  yet  un- 
certain. Equity  will  protect  the  possession  of  the  in- 
cumbents from  any  unlawful  intrusion.  The  public 
welfare  requires  that  such  protection  should  not  be 
left  to  the  totally  inadequate  remedy  of  an  action  for 
trespass.  See  also  Palmer  v.  Folqfy  36  N.  Y.  Super. 
Ct.  14. 

We  do  not  think  there  is  in  the  case  any  question  as 
to  the  right  of  the  Governor  to  appoint.  The  Gov- 
ernor's power  is  derived  from  the  statute,  and  if  that 
gave  no  right  to  the  creation  of  a  board  of  metropoli- 
tan police  commissioners  for  the  city  of  Huntington, 
as  we  hold  it  did  not,  under  the  facts  stated  in  the  com- 
plaint, then  there  could  be  no  such  office.  The  Gov- 
ernor acted,  and  rightfully  so,  under  the  statement  as 
to  population  certified  to  him  by  the  mayor;  but  the 
mayor's  certificate  not  being  based  upon  any  census 
such  as  contemplated  by  the  statute,  was  itself  with- 
out any  force,  and  the  appointments  made  upon  such 
information  can  have  no  validity  under  the  law. 
Board,  etc.,  v.  State,  61  Ind.  379;  State  v.  Harrison, 

113  Ind.  434,  438. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  each  paragraph  of  the  complaint, 
and  for  further  proceedings. 


Peterson  v.  New  PrrrsBURG  Coal  and  Coke  Company. 

[No.  18,162.     Filed  January  7,  1898.] 

NBaLlGENCB. —PerMmo/  Injuries  Resulting  from  Incompetent  Fdkw 
Servants. — Complaint. —  In  an  action  for  damages  for  peraonal 
injuries  caused  by  the  incompetence  of  fellow  servants  a  complaint 
is  fatally  defective  which  does  not  contain  an  avennent  that  the 
plaintiff  was  ignorant  of  the  delinquencies  of  such  servant&  p.  t6t^ 
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Master  and  Servant. —  Negligence  in  Furnishing  Place  to  Work. 
— Complaint. — In  an  action  by  an  employe  for  damages  for  the 
failure  of  his  employer  to  furnish  a  safe  place  to  work,  the  com- 
plaint must  aver  the  practicability  of  additional  appliances  for  the 
safety  of  employes,  and  that  plaintiff  at  the  time  of  the  injury  was 
ignorant  of  the  dangers  to  which  he  was  exposed,    p.  S63, 

Same. — Presumption  as  to  Competency  of  Servant — When  a  person  of 
mature  years  takes  employment  in  a  service,  whatever  the  ordinary 
hazards,  he  must  be  presumed  in  the  absence  of  allegations  to  the 
contrary,  to  possess  knowledge  and  skill  fitting  him  for  the  service. 
p.  263, 

From  the  Sullivan  Circuit  Court.    Affirmed. 

George  O.  Beilt/y  for  appellant* 
John  S.  BaySy  for  appellee. 

Hackney,  J. — ^This  is  the  third  appeal  of  this  case, 
see  New  Pittsburg^  etc^  Coke  Go.  v.  PetersoUy  136  Ind. 
398;  New  Pittsburg ^  etc.^  Coke  Co.  v.  Peiersorty  14  Ind. 
App.  634.  The  lower  court  sustained  the  appellee^s 
demurrer  to  each  of  the  two  paragraphs  of  amended 
complaint,  and  that  ruling  is  here  assigned  as  error. 
The  sufficiency  of  the  first  paragraph  only  has  been 
discussed  by  appellant's  counsel,  and  will  alone  be 
considered.  The  facts  alleged  disclose  that  the  appel- 
lant, an  employe  of  the  appellee,  was  engaged  in  cut- 
ting ice  from  the  sprocket  wheels  of  a  coke  elevator, 
that  in  doing  so  his  feet  rested  partly  upon  one  of  the 
elevator  buckets,  and  that  while  so  engaged  the  ma- 
chinery propelling  the  elevator  was  started,  and  he 
was  thereby  thrown  upon  the  buckets  and  against 
other  parts  of  the  elevator  and  seriously  injured. 

The  company  conducted  its  business  of  mining, 
farming,  merchandising,  and  operating  coke  ovene, 
through  a  general  superintendent,  who  selected  a  fore- 
man, with  power  to  employ,  direct,  and  discharge  ser- 
vants, for  each  of  the  departments  of  said  business. 

At  the  time  of  appellant's  injury  he  was  acting  pur- 
suant to  directions  from  the  foreman  of  the  coke  de- 
partment, who  was  assisting  in  the  work  of  removing 
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the  ice  from  the  elevator.  In  the  two  former  appeals 
it  was  held  that  the  foreman  was  a  fellow  servant, 
and  not  a  vice  principal.  Nothing  is  alleged  in  the 
complaint  as  again  presented  to  us,  which  would  give 
any  other  character  to  the  service  of  the  foreman  at 
the  time.  An  effort  was  made,  "however,  to  take  the 
case  out  of  the  fellow  servant  rule,  by  allegations  that 
the  superintendent  and  foreman  w^ere  each  unfit  for 
the  service  in  which  they  were  engaged,  by  reason  of 
their  ignorance,  respectively,  of  the  duties  of  the  posi- 
tions in  which  the  company  employed  them.  Several 
delinquencies  in  duty  were  alleged  against  the  fore- 
man and  the  superintendent,  such  as  the  failure  of  the 
latter  to  be  present  at  times,  his  omission  to  give  psr- 
ticular  instructions,  by  rule  or  otherwise,  as  to  the 
time  of  starting  the  machinery,  and  the  failure  to  in- 
struct the  appellant  as  to  the  dangers  of  appellee's  ma- 
chinery, and  the  failure  of  the  former  to  see  that  the 
belt  connecting  the  power  with  the  elevator  was 
thrown  off  during  the  work,  or  to  see  that  the  power 
was  not  applied,  and  in  placing  appellant  in  a  place 
of  danger. 

The  pleading  is  meager  and  doubtful,  if  not  deficient, 
in  allegations  disclosing  that  any  of  such  alleged  de 
linquencies  were  the  proximate  cause  of  the  injury; 
but  a  fatal  deficiency  in  the  pleading  was  a  failure  to 
allege,  directly  or  indirectly,  that  the  appellant  was 
ignorant  of  the  delinquencies  of  said  servants,  or  that 
he  did  not  know  that  they  were  unfit  for  the  service  in 
which  they  were  employed.  That  such  allegation  was 
indispensable,  as  showing  that  the  risk  had  not  been 
assumed,  has  been  often  decided.  Evansville,  etc.,  R.  R. 
Co.  V.  Duel,  134  Ind.  156,  and  cases  there  cited.  See 
also  Pennsylvania  Co.  v.  Congdon,  134  Ind.  226;  Ames 
V.  Lake  SJiore,  etc.,  R.  W.  Co.,  136  Ind.  363;  Ohio^ 
etc.,  R.  W.  Co.  v.  Dunn,  138  Ind.  18;  Evansville,  etc.j 
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B.  B.  Co.  V.  Tohilly  Admx.y  143  Ind.  49;  SdUm-Bedford 
Stone  Co.  v.  HobhSy  144  Ind.  146. 

It  wais  alleged,  also,  that  the  place  where  the  appel- 
lant was  required  to  work  was  unsafe,  in  that  a  second 
or  additional  platform  was  not  constructed  about  the 
elevator  at  the  upper  sprocket,  upon  which  to  stand 
while  engaged  in  the  work  then  in  hand.  It  was  not 
alleged  that  it  was  practicable  to  maintain  an  addi- 
tional platform,  nor  that  the  platform  occupied  by  the 
foreman  while  assisting  in  the  work  was  not  sufficient 
for  all  purposes,  in  connection  with  the  elevator. 
Judging  the  sufficiency  of  the  pleading,  we  may  not 
supply  by  inferences  or  presumptions,  the  necessity 
or  practicability  of  an  appliance  merely  from  an  alle- 
gation of  its  absence. 

The  complaint,  as  to  the  question  of  an  unsafe  place 
to  work,  is  defective  for  the  additional  reason  that  it 
is  not  alleged  that  the  appellant  was  not  aware  of  the 
defect  and  its  dangers.    See  authorities  above  cited. 

As  to  the  alleged  failure  to  instruct  the  appellant 
concerning  the  dangers  of  appellee's  machinery,  it 
was  not  made  to  appear  that  the  appellee  or  the  super- 
intendent or  the  foreman  knew,  or  had  reason  to  be- 
lieve, that  the  appellant  was  ignorant  of  or  incapable 
of  comprehending,  the  dangers  connected  with  the  use 
of  the  appellee's  machinery,  or  that,  from  his  age  any 
duty  to  advise  him  could  be  implied.  The  ordinary 
rule  is  that  when  a  person  of  mature  years  takes  em- 
ployment in  a  service,  whatever  the  ordinary  hazards, 
he  must  be  presumed  in  the  absence  of  allegations  to 
the  contrary,  to  possess  knowledge  and  skill  fitting 
him  for  the  service. 

It  was  not  alleged  that  the  appellee  knew  of  latent 
dangers  in  the  machinery,  its  use,  or  in  the  place  to 
work,  that  appellant  was  ignorant  of  such  dangers, 
and  that  the  appellee  failed  to  notify  him.    For  any- 
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thing  appearing  in  the  complaint  the  allegation  does 
not  have  reference  to  extraordinary  hazards. 

In  our  opinion,  the  complaint  was  bad,  and  the 
lower  court  did  not  err  in  sustaining  the  demurrer 
thereto.    The  judgment  is  affirmed. 
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Gabrett  v.  The  State,  ex  rel.  HuNTSiNaEB. 

[No.  18,298.    FUed  Januaiy  11, 1898.] 

New  Tbial. — Venire  de  Novo, — A  motion  for  a  venire  de  novo  win 
not  be  sustained  unless  the  verdict  is  so  defective  and  uncertain 
that  no  judgment  can  be  rendered  thereon,    pp,  £64,  £65. 

Verdiot. — Sufficiency, — ^A  verdict,  however  informal,  is  good  if  the 
court  can  understand  it.    p.  £66. . 

Appeal  and  Error.— BtZZ  of  Exceptiona.-^Longhand  Manuscript  of 
Evidence, — The  evidence  is  not  properly  in  the  record  where  it  is 
not  embodied  in  or  made  part  of  the  bill  of  exceptions,    p.  £65. 

Bahe. — Longhand  Manuscript  of  Evidence. —  How  Made  Part  of 
Becord, — In  order  to  make  the  longhand  manuscript  of  the  evidence 
a  part  of  the  record  on  appeal,  prior  to  the  taking  effect  of  the  act 
of  1897  (Acts  1897,  p.  244),  it  was  necessary  that  it  be  filed  in  the 
clerk's  office  before  being  incorporated  in  the  bill  of  exceptions  and 
signed  by  the  judge,    p,  £65, 

From  the  Madison  Circuit  Court.    Afflrmed. 

C.  L.  Henry,  E.  B.  McMahon  and  J.  A.  Van  Osdolj 
for  appellant 
John  W.  Lovett  and  Henry  C.  Ryan,  for  appellee. 

Monks,  J. — ^Appellee  brought  this  action  against 
appellant,  to  compel  him  to  perform  an  alleged  duty 
as  road  supervisor.  The  cause  was  tried  by  a  jury, 
and  the  following  verdict  returned:  "We  the  jury  find 
for  the  plaintiff."  Over  a  motion  for  a  venire  de  novo, 
and  a  motion  for  a  new  trial,  the  court  rendered  judg- 
ment on  the  verdict  in  favor  of  appellee,  and  awarded 
a  peremptory  writ  of  mandate  against  appellant.  The 
errors  assigned  call  in  question  the  action  of  the  court 
in  overruling  said  motions. 

It  is  settled  law  that  a  motion  for  a  venire  de  novo 
will  not  be  sustained  unless  the  verdict  is  so  defective 
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and  uncertain  that  no  judgment  can  be  rendered 
thereon,  and  that  a  verdict,  however  informal,  is  good 
if  the  court  can  understand  it.  Central  Union  Tel.  Co. 
V.  Fehring,  146  Ind.  189,  and  cases  cited.  As  the 
verdict  in  this  case  was  general  in  favor  of  ap- 
pellee, it  found  alUthe  facts  and  issues  in  favor  of  ap- 
pellee. Even  if  the  jury  should  have  assessed  dam- 
ages against  appellant,  that  was  an  error  of  which 
only  the  appellee  could  complain.  Central  Union  Tel. 
Co.  V.  Fehritigy  supra.  It  follows  that  the  court  did  not 
err  in  overruling  the  motion  for  a  venire  de  novo. 

The  questions  presented  by  the  motion  for  a  new 
trial  depend  for  their  determination  upon  the  evi- 
dence, which  appellee  insists  we  cannot  consider,  be- 
cause the  evidence  is  not  in  the  record.  What  pur- 
ports to  be  a  bill  of  exceptious  follows  what  the  clerk 
certifies  is  the  original  longhand  manuscript  of  the 
evidence  made  by  the  official  reporter;  but  it  does  not 
refer  to  the  longhand  manuscript,  nor  is  the  same  em- 
bodied in  or  made  a  part  of  such  bill  of  exceptions. 
Under  the  rule  declared  in  City  of  Alexandria  v.  Cutler^ 
139  Ind.  568,  the  evidence  is  not  in  the  record.  Be- 
sides, even  if  the  longhand  manuscript  was  incor- 
porated in  the  bill  of  exceptions,  the  same  is  not  a  part 
of  the  record,  for  the  reason  that  it  is  not  shown  that 
the  longhand  manuscript  of  the  evidence  was  filed  in 
the  clerk's  office  before  it  was  incorporated  in  the  bill 
of  exceptions  and  signed  by  the  judge.  Citizens  Street 
R.  R.  Co.  V.  Suttony  148  Ind.  169,  and  cases  cited; 
Hoover  v.  Weesner,  147  Ind.  510,  and  cases  cited.  This 
case  was  filed  July  15,  1896,  and  is  not  therefore  gov- 
erned by  the  provisions  of  the  act  approved  March  8, 
1897  (Acts  1897,  p.  244),  concerning  the  manner  in 
which  the  evidence  may  be  made  a  part  of  the  record 
upon  appeal. 

No  available  eiTor  appearing  in  the  record,  the  judg- 
ment is  affirmed. 
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The  State,  ex  rel.  Mobbis,  v.  McFARLAin>. 

[No.  18,419.    FUed  Jaauary  11, 1808.] 

Qffiobbs. — County  SupenfUendeni.^Appointment.---Power  of  Coun^ 
ty  Auditor  to  CHve  the  Casting  Vote.— Statute  Cotwtnied. —Under 
section  5000,  Bums'  B.  S.  1804  (4424,  B.  S.  1881),  providing  for  the 
appointment  of  county  superintendent,  the  county  auditor  is  au- 
thorized to  give  the  casting  vote  in  case  of  a  tie,  whether  such 
appointment  is  made  by  ballot,  viva  voce  vote,  or  by  the  adoption 
of  a  motion  or  resolution  declaring  that  the  i>erson  therein  named  be 
appointed  to  fill  the  ofBce.  State  v.  Edwards^  114  Ind.  661,  over- 
ruled. 

From  the  Martin  Circuit  Court.    AffitTned. 

H.  Q.  Houghtony  J.  B.  Marshall  and  H.  McCormtckj 
for  appellant 

F.  OwiUy  Rogers  &  Rogers  and  Ogden  d:  Inmauj 
for  appellee. 

JoBDAN,  J. — ^ThiB  proceeding  was  instituted,  upon 
information  filed  in  the  lower  court  in  the  name  of  the 
State,  on  the  relation  of  the  appellant,  John  T,  Morris, 
whereby  he  sought  to  eject  the  appellee,  Elijah  McFar- 
land, from  the  office  of  county  superintendent  of  the 
county  of  Martin,  and  gain  admission  himself  to  that 
office.  On  the  issues  joined  there  was  a  trial,  and 
special  finding  of  facts  by  the  court,  and  conclusions 
of  law  stated  thereon  to  the  effect  that  the  appellee 
was  legally  elected  and  entitled  to  the  office  in  dispute, 
and  that  the  relator  take  nothing  by  the  action,  and 
judgment  was  rendered  accordingly. 

The  only  material  question  presented  for  decision 
is  as  to  whether  the  auditor  of  Martin  county,  under 
the  facts,  was  authorized  by  law  to  give  the  casting 
vote  which  he  did  in  the  proceedings  by  the  town- 
ship trustees  relative  to  the  appointment  of  a  superin- 
tendent.       A  summary  of  the  material  facts,  as  dis- 
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closed  by  the  finding,  is  as  follows:  There  are  ten 
township  trustees  of  Martin  county,  Indiana,  and  all 
of  these  trustees  assembled  at  the  oflftce  of  the  county 
auditor  of  that  county  on  the  first  Monday  in  June, 
1897,  in  compliance  with  the  statute,  for  the  purpose 
of  appointing  a  county  superintendent  to  succeed  the 
relator,  who  was  then  the  incumbent  of  that  office,  and 
had  held  the  same  for  four  years  prior  to  said  day. 
The  trustees  organized  by  electing  one  of  their  number 
chairman  (the  auditor  acting  as  clerk,  as  provided  by 
the  statute),  and  then  proceeded  to  ballot  for  superin- 
tendent, taking  thirty-eight  ballots,  and  no  one  per- 
son receiving  a  majority  of  all  the  votes  cast,  as  the 
result  of  any  one  of  the  ballots  taken,  the  votes  cast 
being  distributed  among  several  pers6ns.  At  the  close 
of  the  thirty-eighth  ballot,  no  appointment  having 
been  made,  on  motion  it  was  ordered  that  the  meeting 
adjourn  to  convene  again  at  6:30  p.  m.  on  the  same 
day,  at  which  hour  the  trustees  all  again  convened, 
and  proceeded  to  ballot  until  11 :50  p.  m.  without  suc- 
ceeding in  securing  the  appointment  of  a  superin- 
tendent, when,  having  taken  138  ballots  in  all  on  said 
day,  they  again  adjourned  to  meet  at  8  o'clock  a.  m. 
the  next  day,*  June  8th,  1897,  at  which  time  they  as- 
sembled and  proceeded  with  the  unfinished  business 
before  them.  After  taking  fourteen  more  ballots, 
making  a  total  of  152,  and  no  one,  as  the  result  of  any 
of  said  ballots,  having  received  a  majority  of  all  the 
votes  cast,  and  no  two  persons  having  received  an 
equal  number  of  the  votes  cast  on  any  of  said  ballots, 
a  motion  was  then  made  and  seconded  that  the  method 
of  voting  be  changed  from  voting  by  ballot  to  that  of 
voting  upon  a  motion  to  appoint;  and  on  the  adoption 
of  this  motion,  as  made,  five  of  said  trustees  voted  in 
favor  of  the  motion  and  five  against  it,  and  thereupon, 
a  tie  having  resulted,  the  auditor  cast  his  vote  in  the 
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affirmative^  and  the  motion  was  declared  adopted. 
It  was  then  moved  and  seconded  that  a  resolution  be 
adopted  as  follows :  "Be  it  resolved  by  the  trustees  of 
Martin  county,  Indiana,  that  Elijah  McFarland  be  ap- 
pointed county  superintendent  of  schools  of  said 
county  for  the  ensuing  two  years/'  A  motion  was 
made  to  amend  the  resolution  by  striking  out  the 
name  of  McFarland  and  inserting  that  of  John  T. 
Morris.  On  the  adoption  of  this  motion,  five  of  the 
trustees  voted  in  favor  thereof  and  five  against,  and 
the  chairman  announced  a  tie,  and  thereupon  the  aud- 
itor voted  against  the  proposition  to  amend,  and  it 
was  declared  lost.  A  vote  was  then  taken  on  the  mo- 
tion to  adopt  the  resolution,  which  resulted  in  five  of 
the  trustees  casting  their  votes  in  favor  of  the  resolu- 
tion and  five  against  its  adoption,  and  thereupon  the 
chairman  declared  a  tie,  and  the  auditor  then  cast  his 
vote  in  favor  of  the  resolution,  and  the  chairman  de- 
clared it  adopted,  and  that  McFarland  had  been  ap- 
pointed county  superintendent  for  the  term  of  two 
years,  and  the  meeting  then,  on  motion,  was  declared 
to  be  adjourned.  Other  facts  are  found  showing  that 
McFarland,  the  appointee,  and  appellee  herein,  was 
eligible  to  be  appointed  to  the  office  in  controversy, 
and  that  he  duly  qualified  under  said  appointment  and 
entered  upon  the  discharge  of  the  duties  of  the  office. 
Section  5900,  Bums'  R.  S.  1894  (4424,  R.  S.  1881),  be- 
ing the  statute  upon  which  the  appointment  of  ap- 
pellee to  the  office  in  question  is  based,  omitting  parts 
not  essential  to  the  question  involved,  reads  as  fol- 
lows: "The  township  trustees  of  the  several  town- 
ships of  feach  county  shall  meet  at  the  office  of  the 
county  auditor  of  such  county  on  the  first  Monday  of 
June,  1873,  and  biennially  thereafter,  and  appoint  a 
county  superintendent.  *  *  *  Whenever  a  vacancy 
shall  occur  in  the  office  of  county  superintendent,  by 
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death,  resignation  or  removal,  the  said  trustees,  on  the 
notice  of  the  county  auditor,  shall  assemble  at  the 
office  of  such  auditor,  and  fill  such  vacancy ;  ♦  ♦  ♦  ♦ 
and  the  county  auditor  shall  be  the  clerk  of  such  elec- 
tions in  all  cases,  and  give  the  casting  vote  in  case  of  a  tie, 
and  shall  keep  the  record  of  such  elections  in  a  book  to 
be  kept  for  that  purpose."  (Our  italics.)  It  is  claimed 
by  counsel  for  the  relator  that,  upon  a  proper  inter- 
pretation of  this  statute,  under  the  facts,  that  the  ap- 
pellee, McFarland,  was  not  legally  appointed  to  the 
office  in  dispute,  for  the  reason  that  he  did  not  receive 
a  majority  of  the  votes  cast  by  the  ten  trustees  pres- 
ent and  voting  at  the  time  the  appointment  is  said  to 
have  been  made.  Their  specific  contention  is  that,  in 
view  of  the  fact  that  the  resolution  which  named  the 
appellee  as  the  person  to  be  voted  for  received  the 
votes  of  but  five  of  the  trustees,  while  those  of  the 
remaining  five  were  cast  against  it,  this  action  of  the 
trustees  did  not  operate  to  create  a  tie,  within  the 
meaning  of  the  statute,  and  therefore  the  auditor  was 
not  authorized  to  vote  either  for  or  against  the  adop- 
tion of  the  resolution.  It  is  insisted  that,  under  the 
provisions  of  the  statute,  it  is  only  where  the  votes  of 
the  trustees  have  been  cast  for  two  persons,  each  of 
whom  receives  an  equal  number  of  such  votes,  that  a 
tie  can  result,  which  would  warrant  the  auditor  to 
give  the  casting  vote.  It  is  further  urged  that  the  au- 
ditor had  no  right,  as  he  did,  to  vote,  under  the  circum- 
stances, and  thereby  change  the  mode  of  making  a 
choice  by  ballot  to  that  of  making  the  appointment  by 
means  of  a  resolution.  The  law,  as  we  have  seen, 
lodges  the  authority  of  appointing  a  county  superin- 
tendent in  the  township  trustees  of  the  county.  They, 
when  assembled  for  that  purpose,  constitute  the  body 
invested  with  the  power  to  discharge  this  important 
duty.    The  auditor,  it  appears,  is  made  the  clerk  of  the 
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election,  and  it  is  only  in  the  event  of  an  equal  diyision 
of  the  trustees  (a  quorum  being  present)  that  the  au- 
ditor is  invested  with  power  to  cast  his  vote  for  or 
against  the  particular  proposition  involved.  The  law 
does  not,  in  terms,  prescribe  any  precise  method,  man- 
ner, or  form,  by  which  the  trustees  shall  choose  a  super- 
intendent, and  therefore  the  form  or  means  by  which 
the  appointment  may  be  made  is  not  material.  The 
choice  of  such  officer  by  the  body  empowered  to  make 
the  selection,  may  be  ascertained  by  ballot,  or  a  viva 
voce  vote,  or  by  the  adoption  of  a  motion  or  resolution 
declaring  that  the  person  therein  named  be  appointed 
to  fill  the  office.  See  Sturges  v.  Spofordy  52  Barb.  436, 
on  page  446;  State  v.  Kilroyy  86  Ind.  118;  State  v.  Dillon^ 
125  Ind.  65. 

It  is  conceded  by  counsel  for  the  appellant  that  had 
the  resolution  under  which  appellee  claims  to  have 
been  appointed  received  a  majority  of  the  votes  cast 
by  the  trustees,  it  would  have  been  adopted,  and  he 
would  have  been  thereby  legally  elected.  It  being  per- 
missible, then,  for  a  majority  of  the  trustees  to  desig- 
nate their  choice  of  a  person  by  either  the  adoption  of 
a  motion  or  resolution  to  that  effect,  upon  what  ten- 
able grounds  can  it  be  asserted  that,  when  an  equal 
division  of  the  trustees,  present  and  voting,  results 
upon  the  adoption  of  such  motion  or  resolution,  it  does 
not  constitute  a  tie  vote  within  the  meaning  of  the 
statute?  That  it  would  be  such  under  parliamentery 
law  or  usage  is  evident.  We  must  confess  that  we  can 
perceive  no  sufficient  reason  for  upholding  the  right 
of  the  auditor  to  give  the  casting  vote,  when  the  tie 
results  from  a  vote  taken  by  means  of  a  ballot,  and 
denying  his  right  to  do  so  when  the  trustees  are 
equally  divided  upon  a  viva  voce  vote,  taken  on  making 
the  appointment  by  means  of  a  motion  or  resolution. 
Prom  the  number  of  ballots  taken  in  the  case  at  bar, 
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it  must  have  been  evident  to  all  that  further  efforts  to 
appoint  a  superintendent  by  means  of  a  ballot  vote 
would  be  of  no  avail;  and,  as  the  statute  commanded 
that  the  appointment  should  be  made,  it  certainly  was 
apparent  that,  under  the  existing  circumstances,  the 
purpose  and  object  of  the  law  could  be  more  easily 
and  conveniently  carried  out  by  the  adoption  of  a 
resolution  naming  the  person  to  be  chosen.  In  the  case 
of  State  V.  Dillon^  supra,  all  of  the  trustees,  being  eight 
in  number^  met  at  the  time  and  place  fixed  by  the 
law,  and,  after  an  organization  had  been  secured,  the 
name  of  Dillon  was  presented  by  a  motion  to  be  voted 
for  to  fill  the  office  of  county  superintendent.  Four  of 
the  trustees  voted  in  favor  of  the  motion^  and  the  other 
four  refused  to  vote  either  for  or  against  it.  The 
county  auditor,  under  the  circumstances,  cast  his  vote 
in  favor  of  the  motion.  While  it  is  true  that,  in  the 
case  mentioned,  the  vote  of  the  auditor  was  not  con- 
sidered as  a  controlling  factor,  as  it  was  held  that  Dil- 
lon had  been  legally  elected,  for  the  reason  that  he 
had  received  a  majority  of  the  votes  of  a  quorum 
present  and  voting.  The  view  of  the  court,  however, 
expressed  through  Olds,  J.,  speaking  as  its  organ, 
relative  to  the  question  as  now  involved,  was  as  fol- 
lows: "In  this  case  the  elective  body  was  in  session, 
it  consisted  of  eight  members,  and  it  was  properly 
moved  that  Dillon  be  elected  county  superintendent, 
and  four  of  the  eight  voted  for  his  election,  the  other 
four  declining  to  vote.  If  the  other  four  had  voted 
against  his  election,  the  law  in  that  case  provided  that  the 
county  auditor  should  give  the  casting  vote.  [Our  italics.] 
It  was  the  duty  of  all  the  members  of  the  board  to 
Tote  for  or  against  the  candidate  whose  name  was  pro- 
posed, and  they  could  not  defeat  the  object  of  the 
meeting  and  avoid  the  law,  and  prevent  an  election  by 
remaining  silent  and  refusing  to  vote  either  for  or 
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against  the  candidate  proposed."  The  mayor  of  a 
city,  in  this  State,  by  the  charter  law  relative  to  the  in- 
corporation of  cities,  is  made  the  presiding  officer  at 
the  meetings  of  the  common  council,  and  in  the  case 
of  a  tie  on  the  part  of  the  members  of  the  council  he 
has  the  casting  vote.  It  is  the  frequent  practice  where 
the  council  is  empowered  to  appoint  city  officials,  to 
designate  the  person  appointed  by  the  adoption  of  a 
resolution,  and  in  the  case  of  an  equal  division  of  the 
council  on  a  vote  taken  on  such  a  resolution,  the  right 
of  the  mayor  to  give  the  casting  vote,  to  our  knowl- 
edge, has  never  been  called  in  question,  although  such 
power  under  such  circumstances  has  been  frequently 
exercised. 

In  Launtz  v.  People^  113  111.  137,  the  charter  of  the 
city  of  East  St.  Louis  authorized  the  mayor  to  give  the 
casting  vote  in  case  of  a  tie  in  the  common  council. 
On  the  adoption  of  a  motion  to  approve  the  bond  of  the 
city  treasurer,  four  of  the  eight  members  of  the  coun- 
cil voted  in  the  affirmative,  the  other  four  refusing  to 
vote,  either  in  the  affirmative  or  negative.  It  was 
said  by  the  court  in  that  case,  that  the  mayor  might 
treat  those  who  refused  to  vote  as  being  opposed  to 
the  motion,  and  the  result  would  be  equivalent  to  a 
tie,  and  would,  therefore,  warrant  him  in  voting  as  in 
case  of  a  tie.  In  the  appeal  of  Carroll  v.  Wall,  35  Kan. 
36, 10  Pac.  1,  it  was  held  that  where  the  mayor,  under 
the  law,  had  the  casting  vote  when  the  council  was 
equally  divided,  he  had  the  power,  where  a  tie  resulted 
on  a  motion  to  confirm  the  appointment  of  a  city  at- 
torney, to  give  the  casting  vote.  These  decisions  will, 
at  least,  serve  to  illustrate  that  a  tie  vote  of  an  as- 
sembly, in  which  event  a  certain  person  designated 
by  law  is  entitled  to  vote, may,  and  does  arise,  whether 
the  proposition  or  matter  before  the  body  is  attempted 
to  be  carried  out  by  the  means  of  a  ballot,  or  by  a 
viva  voce  vote  on  a  motion  or  resolution. 
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The  very  purpose  for  which  the  law  requires  the 
township  trustees  to  assemble  on  the  day  and  at  the 
place  fixed  is  to  appoint  a  superintendent,  and  under 
no  circumstances  does  the  statute  contemplate  that 
this  purpose  or  object  shall  be  defeated  by  any  "ma- 
neuvering''  or  "jockeying"  upon  the  part  of  those 
charged  with  the  duty  of  making  such  appointment. 
Should  we  hold  the  grounds  upon  which  counsel  for 
appellant  found  their  contention  to  be  tenable,  then, 
under  similar  circumstances,  the  contest  for  the  ap- 
pointment of  a  superintendent  might  be  indefinitely 
prolonged,  and  an  election  of  any  one  prevented.  No 
construction  should  be  placed  upon  the  statute  which 
might  lead  to  such  a  result.  The  legislature,  in  em- 
powering the  auditor  to  vote  in  case  of  a  tie,  no  doubt 
considered  the  fact  that  the  trustees  might  be  equally- 
divided,  not  only  on  the  question  as  to  the  individual 
to  be  chosen  to  fill  the  oflfice,.  but  also  on  propositions 
preliminary  to  making  the  appointment,  and,  in  case 
of  a  tie  on  any  such  preliminary  question,  the  auditor 
must  be  held  to  have  the  right  to  give  the  casting  vote 
for  or  against  such  proposition.  It  cannot  be  said 
that  the  appellee  herein,  under  the  facts,  did  not  re- 
ceive a  majority  of  all  the  votes  cast  by  the  electoral 
body  upon  the  occasion  in  question;  for,  as  the  au- 
ditor is  empowered  to  vote  in  case  of  !i  tie,  conse- 
quently, upon  the  happening  of  that  event,  at  least, 
for  the  purpose  of  giving  the  casting  vote,  that  oflScer 
must  be  deemed  and  considered  to  that  extent  as  one 
of  the  electoral  body,  and  to  his  vote  the  law  accords 
the  same  force  and  effect  as  to  that  of  any  one  of  the 
trustees,  and  when  cast  in  the  affirmative,  as  it  was 
in  this  case,  it  serves  as  the  crowning  act  in  the  elec- 
tion. 

We  are  constrained  to  hold  that  the  auditor  in  each 
instance  herein  mentioned  was  entitled  to  vote,  and 
Vol.  149—18 
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therefore  the  resolution  was  legally  adopted  and  the 
appointment  of  the  appellee  to  the  office  in  dispute  is 
in  all  respects  valid.  He  was  not  only,  under  the  cir- 
cumstances, permitted  to  vote,  but  the  law  expressly 
required  him  to  discharge  that  duty. 

We  are  aware  that  the  doctrine  affirmed  in  the  case 
of  State  V.  EdwardSy  114  Ind.  581,  sustains  the  conten- 
tion of  appellant's  learned  counsel,  and  therefore  that 
case  is  in  direct  conflict  in  this  respect  with  the  con- 
clusion reached  in  this  appeal.  It  may  be  said,  how- 
ever, that  the  construction  placed  upon  the  statute 
relative  to  the  right  of  the  auditor  to  vote  in  that  de- 
cision is  narrow  and  apparently  strained,  and  is  un- 
questionably contrary  to  the  very  spirit  or  object  of 
the  law,  and  so  far  as  the  holding  therein  conflicts 
with  that  in  this  case,  it  must  be  considered  and  held 
to  be  overruled.  Some  of  the  earlier  decisions  of  this 
court,  in  construing  the  statute  in  question,  were  in- 
clined to  be  too  strict,  while  the  later  ones  are  more 
liberal,  and,  as  we  believe,  more  in  harmony  with  the 
spirit  or  intent  of  the  law.  See  Wampler  v.  State,  148 
Ind.  557. 

The  judgment  below,  under  the  facts  and  the  law 
applicable  thereto,  is  a  correct  result,  and  is  therefore 
affirmed. 


Reid  v.  Eeid  et  al. 


[No.  18.170.    Filed  January  13,  18»8.] 

Appeal. — Record, — Pleadings. — The  pleadings  constitute  the  founda- 
tion of  a  cause  of  action  and  must  be  made  a  part  of  the  record  on 
appeal  in  order  that  the  Supreme  Court  may  be  able  to  determine 
who  the  parties  were  to  the  stut,  and  to  what  extent  their  interesta 
were  affected  by  allegations  or  admissions  therein. 

Prom  the  Lawrence  Circuit  Court.     Affirmed. 

J.  E.  Henley  and  J.  B.  Wilson,  for  appellant 
James  H.  Willard,  for  appellees. 
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Hackney,  J. — ^The  transcript  contains  an  assign- 
ment of  eight  specifications  of  error.  The  record, 
however,  omits  all  of  the  pleadings  in  the  cause, 
although  they  were  quite  numerous,  and  included 
complaint,  amended  complaint,  answers  and  amended 
answers,  cross-complaint,  and  answers  and  amended 
answers  thereto,  and  replies. 

With  this  omission,  and  the  failure  of  the  record 
otherwise  to  disclose  the  same,  we  are  unable  to  de- 
termine who  were  parties  to  the  suit,  and  to  what 
extent  their  interests  were  aflfected  by  allegation  or 
admission.  The  essential  basis  of  a  cause,  the  plead- 
ings, not  being  before  us,  we  are  supplied  with  no 
ground  upon  which  to  consider  the  assignment  of  er- 
ror. We  cannot  know  the  character  of  the  suit,  the 
parties  interested,  or  the  correctness  of  the  conclu- 
sions reached  without  the  pleadings,  the  foundation 
upon  which  the  proceedings  were  constructed,  the 
point  of  view  from  which  every  step  must  be  scrutin- 
ized. It  is  no  more  possible  for  this  court  to  consider 
the  action  of  the  trial  court  without  the  pleadings 
in  a  cause  than  for  the  trial  court  to  gather  the 
scope  of  the  issues  between  the  parties,  determine 
the  relevancy  of  the  evidence,  and,  by  judgment,  ad- 
just the  rights  of  the  parties,  without  pleadings. 

The  pleadings  constitute  the  foundation  upon  which 
the  superstructure  of  the  gause  must  rest,  and  without 
them  there  can  no  more  be  a  cause  than  there  can  be 
a  building  of  brick  and  stone  without  foundation. 

Appellant  attempts  to  assail  the  action  of  the  lower 
court  in  setting  aside  a  judgment  of  partition  and 
finally  adjudging  that  he  take  nothing  by  his  com* 
plaint.  This  action  of  the  court  was  sought  upon  the 
petition  filed  in  the  original  cause,  before  the  disposi- 
tion of  the  property,  upon  a  finding  of  its  inadvisabil- 
ity,  and,  while  objecting  to  the  action  of  the  court  for 
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want  of  notice,  the  appellant  entered  his  full  appear- 
ance  to  the  petition.  The  findings  of  the  court,  upon 
the  petition,  disclose  that  in  proceedings,  after  judg- 
ment of  partition,  the  property  was  sold  by  the  admin- 
istrator of  the  estate  from  which  appellant  claimed 
to  inherit  the  interest  he  sought  to  have  set  ofiF,  that 
later  the  purchaser  from  the  administrator  had  his 
title  quieted,  and  that  appellant  was  a  party  to  and 
precluded  by  each  of  said  proceedings.  We  do  not 
recite  these  facts  as  the  basis  of  a  decision,  but  as 
suggesting  the  lack  of  merit  in  the  appeal. 

The  record  presenting  no  question  for  decision,  the 
judgment  is  affirmed. 
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EVANSVILLE  &  TERRE   HaUTE  RaILROAD    COMPANY  V. 

State,  ex  rel.  Town  of  Fort  Branch. 

[No.  18,187.    Filed  Jannaiy  18, 1898.] 

HiQWf^AYS,— Streets.— Eailrocula.^Street  and  RaUtXMd  Croesing^. — 
Municipal  Corporations. — A  railroad  ooxapany  is  required  by  stat- 
ute to  construct  crossings  over  its  tracks  where  the  same  crosses 
the  streets  of  an  incorporated  town,  and  the  failure  of  a  town  to 
enact  an  ordinance  requiring  a  railroad  company  to  oonstmct 
such  crossing  wiU  not  relieve  the  company  of  such  duty.    pp.  i77, 

rrs. 

SiJCB.— 5freef  and  BaUroad  Crossings. — MunieipaZ  Corporations. — 
The  duty  of  a  railroad  company  to  construct  street  crossings  over 
its  tracks  is  the  same  whether  the  street  or  highway  was  opened 
before  or  after  the  railroad  was  built,    p.  278. 

B^MK.-^Railroads.— Street  Crossings.— Complaint  to  Require  Con* 
struetion  of  Crossing. — Municipal  Corporations. — A  complaint 
against  a  railroad  company  by  an  incorporated  town  to  require  it 
to  construct  street  crossings  across  its  tracks  which  alleges  the 
refusal  of  such  company  to  construct  the  crossings,  need  not  aUege 
a  demand  upon  the  part  of  the  town.    p.  278. 

BAMK.—Railroads.Street  and  JRailroad  Crossings.— Complaint  to 
Require  Construction  of  Crossing,  —  Municipal  Corporations. — 
Where  a  complaint  in  an  action  against  a  railroad  company  to  require 
it  to  construct  street  crossings  over  its  tracks  alleged  that  such 
company  built,  operated,  and  maintained  its  tracks,  sidetracks,  and 
switches  along  and  across  »uch  streets,  it  was  not  necessary  for  th« 
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proof  or  findings  of  the  court  to  show  that  the  streets  were  public 
highways  and  that  the  railroad  was  built  across  them,  as  it  is  im- 
material whether  the  streets  became  such  before  or  after  the  rail- 
road was  built,    pp,  £79,  280 

Dedioation. — Street  and  Railroad  Crossings. — EoMments, — Municp- 
pal  Corporations, — ^Where  by  platted  additions  to  a  town,  streets  are 
dedicated  to  the  public  which  cross  a  railroad  track,  and  the  railroad 
comi>any  constructed  crossings  over  its  track,  and  such  streets  and 
crossings  were  used  by  the  public  for  general  use  as  a  public  high- 
way for  six  or  seven  years,  the  public  acquired  such  rights  therein 
as  could  not  be  devested  by  the  railroad  company  tearing  up  the 
approach  and  crossing&    pp.  280-S8S. 

AjsvjulL  and  Error. — Special  Finding. — Exertion. — Where  an  ex- 
ception is  made  jointly  to  two  or  more  conclusions  of  law,  if  either 
one  is  good  the  exception  must  fail.    p.  £88. 

From  the  Gibson  Circuit  Court.    Affirmed. 

John  E.  Iglehart,  Edwin  Taylor  and  John  H.  Miller ^ 
for  appellant. 

W.  W.  Medcalf  and  W.  E.  Stilwell,  for  appellee. 

Monks,  J. — ^This  was  an  action  by  appellee  to  com- 
pel appellant,  by  writ  of  mandamus,  to  construct  a 
suitable  and  safe  crossing  over  its  tracks  at  the  cross- 
ing of  two  streets  in  the  town  of  Fort  Branch.  Appel- 
lant appeared,  and  filed  a  general  denial  to  the  com- 
plaint for  the  alternative  writ.  No  alternative  writ 
was  issued.  The  court,  at  request  of  appellant,  made 
a  special  finding  of  the  facts,  and  stated  conclusions 
of  law  thereon,  and,  over  a  motion  in  arrest  of  judg- 
ment and  a  motion  by  appellant  for  judgment  in  its 
favor,  rendered  judgment  in  favor  of  the  appellee,  and 
ordered  a  peremptory  writ  of  mandate  as  to  one  of 
8aid  streets. 

The  errors  assigned  call  in  question  the  sufficiency 
of  the  complaint,  and  the  action  of  the  court  in  over- 
ruling appellant's  motion  for  a  judgment  in  its  favor. 

The  first  objection  urged  to  the  complaint  is  that 
it  required  the  court  to  perform  a  legislative  act,  and 
enact  an  ordinance  in  behalf  of  appellee.     It  is  not 
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alleged  that  the  relator  ever  adopted  any  ordinance  in 
regard  to  said  crossings.  In  snch  case,  the  rights  of 
the  relator  are  the  same  as  those  of  a  township  trustee 
in  regard  to  highways.  The  relator  had  the  right  to 
enact  an  ordinance  for  the  improvement  of  its  streets, 
and  fix  the  grade  of  the  same;  but  the  failure  to  do  so 
did  not  relieve  appellant  of  its  duty  to  properly  con- 
struct the  crossings  over  its  tracks  where  the  same 
crossed  the  streets  of  said  town.  Indianapolis^  etc, 
R.  R.  Co.  V.  State,  ex  rcl,  37  Ind.  489,  502,  504.  This 
duty  is  imposed  by  statute  in  this  State  and  also  ex- 
ists independent  of  any  statute.  Fifth  clause  of  sec- 
tion 5153,  Burns'  R.  S.  1894  (3903,  R.  S.  1881);  3  Elliott 
on  Railroads,  section  1092,  1102,  and  cases  cited;  In- 
dianapoliSy  etc.^R.R.  Co.  v.  State,  ex  rel.,  supra;  Louis- 
ville,  etc,  R.  R,  Co.  v.  Smithy  91  Ind.  119;  EvansvilUj 
etc.,  R.  R.  Co.  V.  Carvener,  113  Ind.  51;  Cummins,  Tr.^ 
V.  Evansville,  etc.,  R.  R.  Co^  115  Ind.  417;  LaJce  Shorey 
etc.,  R.  W.  Co.  V.  Mcintosh,  140  Ind.  261;  Lake  Erie, 
etc.,  R.  R.  Co.  V.  Cluggish,  143  Ind.  347,  351;  Cincin- 
nati, etc.,  R.  R.  Co.  V.  Claire,  6  Ind.  App.  390,  394; 
Egbert  v.  Lake  Shore,  etc.,  R.  W.  Co.,  6  Ind.  App.  350; 
4  Am.  &  Eng.  Ency  of  Law,  907,  908.  This  duty  of  rail- 
road companies  is  the  same  whether  the  highway  was 
laid  out  and  opened  before  or  after  the  'railroad  was 
built.  Louisville,  etc.,  R.  R.  Co.  v.  Smith,  supra;  Lake 
Erie,  etc.,  R.  R.  Co  v.  Cluggish,  supra;  Egbert  v. 
Lake  Shore,  etc.,  R.  W.  Co.,  supra,  p.  353. 

The  next  objection  is  that  the  complaint  fails  to 
allege  a  demand  on  the  part  of  the  relator  that  appel- 
lant construct  said  crossings.  The  recusal  of  appel- 
lant to  construct  said  crossings  is  alleged  in  the  com- 
plaint, and,  even  if  the  demand  was  necessary,  as  in- 
sisted by  appellant,  which  we  do  not  decide,  the  same 
was  unnecessary  after  such  refusal.  In  State,  ex  reL, 
V.  Board,  etc.,  45  Ind.  501,  the  court,  on  p.  503,  said: 
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"In  order  to  lay  the  fouodation  for  issuing  the  writ, 
there  must  have  been  a  refusal  to  do  that  which  it  is 
the  object  of  the  writ  to  enforce,  either  in  direct  terms, 
or  by  circumstances  distinctly  showing  an  intention 
in  the  party  not  to  do  the  act."  The  same  doctrine 
is  declared  in  Lake  Erie,  etc.,  R.  R.  Co.  v.  8tat€j  ex  rel., 
139  Ind.  158,  p.  160.  It  is  clear  that  the  objections 
urged  to  the  complaint  are  not  tenable. 

It  is  insisted  by  appellant  that  the  court  erred  in 
overruling  its  motion  for  a  judgment  in  its  favor  on  the 
facts  found, -because  it  is  alleged  in  the  complaint  that 
appellant^s  road  was  constructed  over  the  streets 
named,  and  the  facts  found  are  that  when  said  road 
was  constructed,  said  streets  were  not  laid  out,  platted, 
or  used  as  streets,  and  that,  for  all  that  appears,  said 
railroad  was  constructed  before  the  town  of  Fort 
Branch  was  known. 

It  is  alleged  in  the  amended  complaint,  in  sub- 
stance, that  appellant  built,  operated,  and  maintained 
its  tracks,  sidetracks,  and  switches  along  and  across 
the  streets  known  as  "Walnut  street"  and  "Williams 
street."  Under  such  allegations,  it  was  sufficient  to 
prove  that  said  appellant  either  built  or  operated  and 
maintained  its  tracks  across  said  streets,  or  either  of 
them.  It  was  not  necessary  to  prove,  or  for  the  court 
to  find,  that  said  streets,  or  either  of  them,  were  pub- 
lic highways,  and  that  said  railroad  track  was  built  on 
and  across  the  same. 

It  is  not  material  whether  said  streets,  or  either  of 
them,  became  such  before  or  after  the  railroad  was 
built.  Neither  is  it  material  how  the  same  became 
streets,  whether  by  dedication  or  otherwise,  or 
whether  before  or  after  the  town  of  Fort  Branch  was 
incorporated.  If  said  streets,  or  either  of  them,  or  any 
part  thereof,  were  dedicated  to  the  public  use  before 
the  town  of  Fort  Branch  was  known,  or  before  it  was 
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incorporated,  no  change  in  the  form  of  government  or 
its  territorial  boundaries  would  defeat  such  dedica- 
tion.    Elliott  on  Roads  and  Streets,  88. 

It  is  next  insisted  by  appellant  that  the  motion 
for  a  judgment  in  its  favor  should  have  been  sus- 
tained, because  the  special  finding  does  not  show  any 
public  highway  across  its  right  of  way  at  the  points 
alleged  in  the  complaint,  either  by  dedication  or  other- 
wise. The  part  of  the  finding  concerning  said  streets 
is  as  follows:  "Prior  to  the  year  of  1890,  the  lands  on 
the  east  and  west  side  of  said  railway,  and  adjacent 
thereto  and  extending  several  blocks  east  and  west, 
were  platted  and  laid  off  into  town  lots,  as  a  i>art  of 
said  town,  and  both  Walnut  and  Williams  streets 
were  designated  by  the  owners  of  the  land  as  streets 
of  said  town,  of  the  width  of  forty  feet,  and  by  said 
plats  shown  to  extend  east  from  the  east  line  of  appel- 
lant's right  of  way,  and  west  from  the  west  line  of  ap- 
pellant's right  of  way.  That  about  the  years  1881  or 
1882,  the  supervisor  of  highways,  acting  under  in- 
structions from  the  township  trustee,  graded  Walnut 
street  to  the  east  side  of  the  railroad  track,  and  built 
an  approach  over  a  ditch  to  said  track,  and  about  the 
same  time  the  railroad  company  graded  and  planked 
their  three  tracks  at  said  crossing,  and  the  work  then 
done  made  a  safe  and  convenient  crossing  for  horses, 
vehicles,  and  footmen  along  Walnut  street,  and  across 
appellant's  tracks.  Said  crossing  was  kept  in  repair 
and  used  by  the  public  as  a  public  highway  for  a 
period  of  six  or  seven  years.  That  said  use  of  Walnut 
street  and  crossing  of  appellant's  tracks  was  exten- 
sive, being  used  by  farmers  in  hauling  wheat  to  an 
elevator  situated  on  appellant's  tracks  immediately 
south  of  said  crossing,  and  others,  both  on  foot  and  in 
vehicles.  That  said  use  was  with  the  consent  of  ap- 
pellant, and  continued  for  such  a  length  of  time  that 


NOVEMBEB  TERM,  1897— Vol.  149.        281 

ETansTille,  etc.,  R  B.  Co.  v.  The  State,  ex  rd.  Town  of  Ft.  Branch. 

public  accommodation  and  private  rights  might  be 
materially  affected  by  an  interruption  of  the  right  so 
to  use  such  street  and  crossing.  That  in  the  year  1888 
appellant  tore  up  and  took  away  the  approach  built 
by  the  supervisor,  took  out  the  planking  between  the 
tracks,  and  built  another  switch  across  said  street, 
and  since  that  time  said  crossing  has  not  been  used  by 
the  public  and  is  not  safe  or  convenient  to  use  as  a 
crossing." 

The  intent  of  the  owner  to  devote  his  land  to  a  pub- 
lic use  is  an  essential  element  of  dedication,  and  with- 
out it  there  can  be  no  valid  dedication.  Bidinger  v. 
Bishop,  76  Ind.  244.  Such  intention  may  be  implied 
from  the  declarations,  acts,  or  conduct  of  the  land- 
owner. When  the  acts  and  conduct  of  the  landowner 
are  such  as  fairly  and  naturally  lead  to  the  conclusion 
that  he  intended  to  dedicate  the  land  to  the  public  use, 
and  others  have  in  good  faith  acted  upon  such  acts 
and  conduct,  the  fact  that  the  landowner  mav  have 
had  a  different  intention  from  the  one  manifested  is 
of  no  consequence.  Such  secret  intention  cannot  pre- 
vail against  his  conduct  and  acts,  upon  which  the  pub- 
lic have  relied.  Pittsburg,  etc.,  R.  W.  Go.  v.  Noftsgery 
148  Ind.  101;  Lake  Erie,  etc.,  B.  B.  Co.  v.  Town  of 
Boswell,  137  Ind.  336,  343;  City  of  Indianapolis  y. 
Kingsbury,  101  Ind.  200,  213-215;  Faust  v.  City  of 
Huntington,91  Ind.  493,  496;  Elliott, Roads  and  Streets, 
92,  96. 

An  implied  dedication  arises  by  operation  of  law 
from  the  acts  of  the  owner.  Tovm  of  Marion  v.  Skill- 
man,  127  Ind.  130,  136.  When  such  dedication  is  ac- 
cepted by  the  public  it  becomes  irrevocable.  City  of 
Indianapolis  v.  Kingsbury,  supra,  p.  213;  Faust  v. 
City  of  Huntington,  supra,  p.  494;  Washburn^s  Ease- 
ments, section  21,  p.  139;  Elliott,  Roads  and  Streets, 
119. 
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The  intention  of  appellant  to  dedicate  to  the  public 
use  a  strip  across  its  right  of  way,  as  a  continuation 
of  Walnut  street,  is  cleariy  and  unequivocally  mani- 
fested by  its  conduct  in  grading  and  planking  its  three 
tracks  at  said  crossing,  thus,  with  the  work  done  by  the 
road  supervisor,  making  a  safe  and  convenient  cross- 
ing over  said  tracks  for  public  travel,  and  by  consent- 
ing to  said  strip  being  used  and  worked  as  a  public 
highway  for  a  period  of  six  or  seven  years;  and  the 
public,  by  grading  Walnut  street  to  the  east  side  of 
the  track,  and  building  an  approach  to  said  track  over 
a  ditch,  and  keeping  said  crossing  in  repair,  and  using 
the  same  as  a  public  highway  for  said  period,  accepted 
said  dedication.  The  public,  by  building  said  ap- 
proach and  keeping  said  strip  in  repair  as  a  part  of 
Walnut  street,  as  a  public  highway,  for  the  period  of 
six  years,  acquired  such  rights  as  could  not  be  de- 
vested by  the  act  of  appellant  in  tearing  up  said  plank- 
ing in  1888.  Washburn  on  Easements,  section  19,  p. 
139;  Town  of  Marion  Y.  Skillman,  supra^  p.  136;  City 
of  Indianapolis  v.  Kingsbury^  supra,  213-215;  Faust 
V.  City  of  Huntington,  supra. 

If  dedication  may  be  regarded  as  an  ultimate  fact, 
yet,  as  the  facts  found  admit  of  but  one  conclusion, 
that  of  dedication  by  appellant,  the  finding  of  such 
ultimate  fact  was  unnecessary. 

This  court,  however,  in  City  of  Indianapolis  v.  Kings- 
buryy  supra,  222,  speaking  of  a  finding  of  dedication, 
said:  "Much  stress  is  placed  upon  a  statement  con- 
tained in  one  of  the  specifications  of  the  special  find- 
ing that  the  street  south  of  Market  street  was  never 
dedicated  to  the  public.  But  this  is  a  mere  conclusion 
of  law  improperly  blended  with  matters  of  fact,  and 
cannot  govern  the  facts.  Courts  always  act  upon  facts 
found  and  never  upon  mere  conclusions  of  law 
wrongly  cast  into  a  special  finding." 
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It  follows  that  the  court  did  not  err  in  overruling 
said  motion.  What  we  have  already  said  disposes  of 
the  exceptions  to  the  conclusions  of  law.  Besides 
the  court  stated  two  conclusions  of  law,  the  first,  as 
to  Williams  street,  in  favor  of  appellant;  the  second, 
as  to  Walnut  street,  in  favor  of  appellee.  Appellant 
excepted  to  them  jointly,  and  not  severally,  and  it  is 
well  settled  that,  if  either  one  is  good,  the  exception 
must  fail.  Royse  v.  Bourney  ante,  187;  Clause  Printing 
Press  Co.  v.  Chicago^  etc.,  Bank,  145  Ind.  682,  688,  689; 
Saunders  v.  Montgomery,  143  Ind.  185. 

No  objection  is  pointed  out  to  the  first  conclusion, 
and  we  think  it  is  correct.  The  first  conclusion  being 
correct,  under  the  rule  stated,  appellant's  exceptions 
to  both  conclusions  must  fail. 

Judgment  affirmed. 
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[No.  18,868.    FUed  Januarr  13,  1898.] 

Oftioebs. — Residence, — County  Commiasioner. — Constitutional  Law. 
— By  the  provision  of  section  6,  article  6  of  the  constitution  requir- 
ing aU  county  officers  to  reside  in  their  respective  counties,  a 
county  commissioner  is  required  to  reside  in  the  county  where  he 
serves  as  such  officer,  not  in  the  general  sense  of  the  term,  but  he 
is  required  to  actually  reside  therein  during  the  time  he  is  the 
incumbent  of  the  office,    pp,  287,  288. 

Same. — Residence. — Removal. — Abandonment.—  Where  a  county  com 
missioner  violates  the  provision  of  section  6,  article  6  of  the  consti 
tution  requiring  county  officers  actually  to  reside  in  the  county  in 
which  they  hold  office,  by  voluntarily  ceasing  to  reside  therein  dur- 
ing his  term  of  office  it  will  operate  as  an  abandonment  of  the 
office,  and  ipso  facto  a  surrender  of  all  rights  and  title  to  the  office. 
p.  288. 

Special  Finding. — Must  Contain  the  Ultimate  or  Inferential  Facte. — 
It  is  the  inferential  or  ultimate  facts  established  by  the  evidence 
which  the  special  finding  is  designed  to  disclose  and  mere  evidenti- 
ary facts  will  be  disregarded. 

Officers. — Residence. — Removal — Abandonment. — Burden  of  Proof. 
— In  an  action  to  remove  a  county  commissioner  from  office  on  the 
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ground  that  he  had  abandoned  the  office  by  removing  from  the 
State,  the  burden  was  on  defendant  to  establish  that  his  removal 
was  only  temporary,  and  where  the  special  finding  is  silent  in  this 
respect  it  will  be  presumed  that  such  fact  was  foimd  adversely  to 

*    the  party  upon  whom  rested  the  burden  of  proving  it.    p,  S90, 

Officers. — Residence. — Removal, — Abandonment. — Where  a  county 
officer  by  removing  to  another  State  abandons  his  office,  he  cannot 
by  returning  again  to  the  county  legally  resume  the  office,    p.  f90. 

Samb. — Ejection.^An  action  by  the  State  on  the  relation  of  the  prose- 
cuting attorney  to  eject  an  alleged  usurper  from  office  is  not  a  mere 
controversy  between  two  persons  to  determine  which  one  has  the 
best  title  to  the  office,  but  the  defendant  must  recover  on  the 
strength  of  his  own  title  to  the  office  and  not  upon  the  infirmity 
of  that  of  his  alleged  successor,    pp.  S90,  291. 

SAXE.—Removal.'^Qiudificatwn, — In  an  action  to  eject  a  county 
commissioner  from  office  on  account  of  his  removal  from  the  county, 
a  finding  that  the  person  to  succeed  him  as  such  commissioner  was 
duly  elected  and  commissioned  as  such  officer  shows  prima /octe 
that  he  was  eligible  to  the  office  in  controversy,    p.  $91. 

From  the  Floyd  Circuit  Ck)urt.  Affirmed. 

A.  DowUng  and  O.  H.  Hester^  for  appellant 
George  H.  Voigt  and  Evan  B.  Stotsenburgj  for  ap- 
appellee. 

Jordan,  J. — Action  by  the  State,  upon  an  informa- 
tion filed  by  the  proper  prosecuting  attorney  on  his 
own  relation,  to  expel  the  appellant  from  the  office  of 
commissioner  of  the  county  of  Floyd.  The  information 
substantially  charges  that  the  defendant  was  duly 
elected  as  a  member  of  the  board  of  commissioners  of 
the  county  of  Floyd,  State  of  Indiana,  at  the  Novem- 
ber election  in  1894;  that  he  qualified  as  such  com- 
missioner, and  discharged  the  duties  of  the  office, 
until  the  15th  day  of  June,  1896,  when  he  abandoned 
said  office,  and  removed  to  the  state  of  Colorado, 
where  he  has  since  resided ;  that  at  the  November  elec- 
tion of  1896  one  Martin  H.  Mann  was  duly  elected  to 
fill  said  office,  and  has  qualified  as  such  officer,  and  is 
entitled  to  hold  said  office  for  the  unexpired  term; 
that  on  the  3d  day  of  December,  1896,  not  withstand- 
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ing  his  abandonment  of  the  office,  the  defendant 
usurped  it,  and  has  ever  since  withheld  the  same  from 
said  Mann.  The  prayer  is  that  a  judgment  of  ouster 
be  rendered  by  the  court.  On  the  issues  joined,  there 
was  a  trial,  and  the  court  made  a  special  finding,  and 
stated,  adversely  to  the  appellant,  its  conclusions  of 
law,  and  rendered  a  judgment  ousting  him  from  the 
office,  and  ordered  that  the  possession  thereof  be  de- 
livered to  Mann. 

The  sufficiency  of  the  information  is  not  assailed. 
The  only  question  presented  for  our  decision  relates 
to  the  sufficiency  of  the  facts  found  by  the  court  to 
support  the  conclusions  stated  and  judgment  ren- 
dered. The  special  finding  substantially  sets  out  the 
following  facts:  The  defendant,  appellant  here,  was 
elected  to  the  office  of  county  commissioner  of  the 
county  of  Floyd,  in  the  State  of  Indiana,  at  the  Novem- 
ber election  in  1894,  and  duly  qualified  as  such  com- 
missioner, and  discharged  the  duties  of  the  office  until 
June  15,  1896,  when  he,  with  his  family,  removed  to 
the  state  of  Colorado,  taking  with  him  his  personal 
property,  except  a  small  portion  thereof,  where  he  has 
ever  since  resided,  and  now  resides,  with  his  family, 
prosecuting  his  usual  occupation  of  a  groceryman, 
and  where  he  has  for  an  indefinite  time  located  his 
residence,  "with  the  disclosed  intention  of  returning 
to  New  Albany,  Floyd  county,  Indiana,  when  his  and 
his  daughter's  health  had  improved,  and  when  he  had 
made  all  the  money  he  could."  That  since  the  defend- 
ant has  so  located  his  residence  in  the  state  of  Colo- 
rado, he  has  returned  at  intervals  to  Floyd  county, 
and  attended  every  regular  session  of  the  board  of 
commissioners  of  that  county,  except  the  March  ses- 
sion of  1897,  and  again  returned  to  the  state  of  Colo- 
rado, where  he  now  is,  at  his  residence  aforesaid.  He 
has  not  attended  any  of  the  special  sessions  of  said 
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board  of  commissioners  held  in  the  year  of  1896,  on 
July  3  and  13,  August  1,  3,  4,  5,  and  6,  and  on  October 
17, 26, 27, 28, 29, 30,  and  31,  and  on  November  2,  4,  5,  6, 
7,  and  21.  When  the  defendant  left  Floyd  county,  on 
June  15,  1896,  to  go  to  Colorado,  he  left  his  post  oflSce 
address  with  the  auditor,  and  requested  him  to  notify 
him  when  wanted.  No  successor  was  appointed  by  the 
board  of  commissioners  to  succeed  the  defendant.  The 
finding  further  discloses  that  at  the  general  election 
held  in  November,  1896,  in  Floyd  county,  Indiana,  for 
an  election,  among  other  officers,  of  a  county  commis- 
sioner for  the  first  district  in  said  county,  being  the 
same  from  which  appellant  was  formerly  elected,  Mar- 
tin H.  Mann  received  the  highest  number  of  legal 
votes  cast  for  said  office,  and  was  duly  elected  thereto 
for  the  unexpired  term ;  that  said  Mann  received  a  cer- 
tificate of  his  election  to  said  office,  and  duly  qualified 
as  such  commissioner;  that  at  the  next  regular  ses- 
sion of  the  board  of  commissioners  of  the  said  county 
of  Floyd,  after  his  said  election,  which  convened  on 
December  3,  1896,  Mann  presented  himself  to  said 
board,  and  attempted  to  act  as  a  member  thereof;  but 
the  defendant,  being  present  at  the  time,  would  not 
permit  him  to  act  or  take  his  place  as  a  member  of 
said  board,  or  discharge  the  duties  of  his  office,  and 
ever  since  has  refused  to  permit  Mann  to  take  his 
place  and  act  as  such  commissioner.  The  court,  upon 
the  facts  found,  declared  the  law  to  be,  in  substance, 
as  follows :  (1)  By  the  defendant's  removal  to  Colorado 
and  his  subsequent  residence  in  said  state,  when  a 
member  of  the  board  of  commissioners  of  the  county 
of  Floyd,  State  of  Indiana,  he  voluntarily  disabled 
himself  to  discharge  the  duties  of  the  office,  and  there- 
by abandoned  the  same,  and  by  said  act  the  office  be- 
came vacant  from  the  time  of  his  said  removal ;  (2)  that 
Mann  is  now,  and  ever  since  he  was  elected  and  quail- 
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fied  has  been  entitled  to  hold  said  office;  (3)  that  on 
December  3,  1896,  the  defendant  usurped  the  said  of- 
fice of  county  commissioner,  and  ever  since  the  said 
date  has  withheld  the  same  from  said  Mann,  and  that 
the  defendant  ought  to  be  ousted  from  the  office,  and 
possession  given  to  Mann.  The  contention  of  counsel 
for  appellant  is  that  the  facts  do  not  warrant  the  con- 
clusion that  appellant  abandoned  the  office  in  contro- 
versy, and  thereby  surrendered  his  right  and  title  to 
the  same.  It  is  urged  that  the  finding  of  facts  shows 
that  appellant's  removal  to  the  state  of  Colorado  was 
but  a  temporary  sojourn,  and  under  the  circum- 
stances, was  not  an  abandonment  of  the  office.  This 
claim,  as  made  by  appellant,  is  earnestly  controverted 
by  counsel  for  the  State,  and  they  contend  that  the 
legitimate  inferential  facts  found  by  the  court  fully 
authorized  its  judgment. 

The  constitution  of  the  State  requires  that:  "All 
county,  township,  and  town  officers  shall  reside  with- 
in their  respective  counties,  townships,  and  towns; 
and  keep  their  respective  offices  at  such  places  therein, 
and  perform  such  duties  as  may  be  directed  by  law." 
Const.,  Art.  6,  section  6.  Section  7815,  Burns'  R.  S. 
1894  (5731,  R.  S.  1881),  provides  for  the  organization 
in  each  county  in  this  State  of  a  board  of  county  com- 
missioners for  the  transaction  of  county  business. 
Such  boards  are  each  to  consist  of  three  members,  who 
must  be  qualified  electors  of  the  county,  and  are  re- 
quired to  be  elected  by  the  voters  of  the  entire  county 
from  the  respective  districts.  Section  7816,  Bums'  B. 
S.  1894.  A  "county  commissioner,"  as  he  is  usually 
designated,  is  charged  under  the  statutes  with  the 
performance  of  important  public  duties  when  acting 
as  a  member  of  his  board;  and  such  boards  are  con- 
sidered the  agency  of  the  county  through  which  its 
business  is  transacted*    The  members  thereof  also  dls- 
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charge  such  other  public  duties  as  the  law  directs. 
Not  only  are  they  invested  with  duties  of  an  admin- 
istrative character,  but  are  also  clothed  in  some  in- 
stances with  powers  of  a  judicial  nature.  Each  com- 
missioner takes  an  oath  required  by  law  to  faithfully 
discharge  the  duties  of  his  office,  and  the  law  requires 
him  to  perform  these  duties  in  person,  as  there  is  no 
authority  given  to  perform  them  by  means  of  a  deputy. 
Members  of  a  board  of  commissioners  are  certainly 
county  officers,  and,  by  the  positive  command  of  the 
constitution,  they  are  required  to  reside  within  the 
county  where  they  serve  as  such  officers,  and  perform 
such  duties  as  the  law  may  direct.  The  provision  of 
our  fundamental  law  which  restricts  the  residence  of  a 
county  officer  to  his  county  must  be  construed  as  re- 
quiring him  to  be  a  resident  thereof, — not  in  the  gen- 
eral sense  of  that  term,  but  he  is  required  to  actually 
reside  therein  during  the  time  he  is  the  incumbent  of 
the  office.  This  holding  is  fully  supported  by  the  de- 
cision in  the  appeal  of  State  v.  AHeUy  21  Ind.  516. 

That  the  title  of  a  public  officer  may  be  terminated 
and  his  office  vacated  by  abandonment  is  a  rule  of  the 
law  settled  beyond  controversy.  As  the  constitution 
exacts  of  a  county  officer  the  duty  to  actually  reside 
in  the  county  in  which  he  holds  his  office,  if  he  violates 
this  provision  of  the  law,  by  voluntarily  ceasing  to  re- 
side therein,  during  his  term,  it  will  operate  as  an 
abandonment  of  the  office,  and,  ipso  fa^to,  a  surrender 
of  all  of  his  right  and  title  to  the  office.  State  v.  AUen, 
supra;  Yonkey  v.  State^  27  Ind.  236;  Gasman  v. 
State,  106  Ind.  203,  p.  208;  Osborne  v.  State,  128  Ind. 
129;  Mechem  Pub.  Officers,  sections  437,  438  and  439; 
19  Am.  and  Eng.  Ency.  of  Law,  p.  562c*;  Bishop  v. 
State,  ante,  223. 

Of  course,  there  is  -a  well  affirmed  exception  to  this 
general  rule,  which  is  that  a  merely  temporary  re- 
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moval  or  absence  for  a  limited  time  by  the  officer  from 
the  county  or  district  to  which  his  residence  has  been 
restricted  by  law,  with  no  intention  to  abandon  his 
office,  or  cease  to  discharge  the  duties  thereof,  will  not 
result  in  terminating  his  title.  The  question,  then,  is: 
Do  the  facts  in  this  case,  when  tested  by  the  legal  prin- 
ciples to  which  reference  has  been  made,  establish 
that  the  appellant  abandoned  the  office,  and  thereby 
created  a  vacancy? 

The  following,  when  stripped  of  the  items  of  evi- 
dence, would  seem  to  be  the  facts  upon  which  the  first 
conclusion  of  law  stated  by  the  court  is  based:  After 
the  appellant  was  installed  into  the  office  in  question,, 
he  continued  to  discharge  its  duties  until  the  15th  day 
of  June,  1896,  "when  he  removed  with  his  family  to 
the  state  of  Colorado  ♦  ♦  ♦  where  he  has  ever  since 
resided,  and  now  resides  with  his  family,  prosecuting 
his  usual  occupation  of  a  groceryman,  and  where  he 
has,  for  an  indefinite  time,  located  his  residence."  In 
this  statement  we  have  eliminated  the  following  re- 
citals, embraced  in  the  special  finding:  "Taking  with 
him  his  personal  property,  except  a  small  portion 
thereof,  ♦  ♦  ♦  with  the  disclosed  intention  of  re- 
turning to  New  Albany,  Floyd  county,  Indiana,  when 
his  and  his  daughter's  health  had  improved,  and  he 
had  made  all  the  money  he  could."  These  facts,  and 
likewise  those  relative  to  the  return  at  intervals  by 
appellant  to  Floyd  county,  and  assuming  to  act  as 
commissioner,  after  he  had  removed  to  Colorado,  are 
evidentiary  in  their  nature,  and  can  serve  no  legiti- 
mate purpose,  for  this  reason,  in  the  special  finding, 
and  must  therefore  be  disregarded.  It  is  the  infer- 
ential or  ultimate  facts  established  by  the  evidence 
in  the  case  which  the  special  finding  is  designed  to 
disclose,  and  not  those  which  are  merely  evidentiary. 

Vol.  149—19 
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Whitcomb  y.  Smithy  123  Ind.  329;  Elliott's  App.  Proced., 
section  757. 

While  the  evidentiary  items  recited  in  the  special 
finding  might  be  influential  on  the  trial  in  the  lower 
court  as  tending  to  show  that  appellant's  removal  from 
the  county  was  but  temporary,  and  that  he  had  not 
terminated  his  residence  therein,  and  did  not  intend  to 
abandon  the  office,  they  can  have  no  such  bearing 
when  embraced  in  a  special  finding,  nor  serve  to  break 
the  force  of  the  inferential  facts  therein  stated.  If,  as 
counsel  for  appellant  insist,  his  removal  to  Colorado 
was  only  for  a  temporary  sojourn  in  that  state,  the 
burden  was  on  him  to  establish  that  material  fact; 
and,  as  the  finding  in  this  respect  is  silent,  we  are 
bound  to  presume  that  such  fact  was  found  adversely 
to  him  upon  whom  the  burden  of  proving  it  rested. 
Brazil  Block  Coal  Co.  v.  Hoodlet,  129  Ind.  327;  Elliott 
App.  Proced.,  section  757. 

When  the  appellant  had  once  terminated  his  resi- 
dence in  Floyd  county,  by  becoming  a  resident  of  the 
state  of  Colorado,  and  by  such  act  had  surrendered  his 
right  and  title  to  the  office,  he  could  not,  upon  return- 
ing again  to  that  county,  legally  resume  the  office; 
and  his  action,  under  the  circumstances,  in  serving 
as  a  member  of  the  board  could  be  nothing  more  than 
usurpation.  Yonkey  v.  State,  supra;  Bishop  v.  State, 
supra. 

We  are  of  the  opinion  that  from  the  facts  found 
by  the  court  it  is  established  that  appellant,  in  a  legal 
sense,  abandoned  the  office,  and  thereby  it  became 
vacant,  and  that  the  court's  conclusion  in  this  respect 
must  be  sustained. 

Counsel  contend  that  the  third  and  fourth  conclu- 
sions are  each  unwarranted  by  the  facts,  for  the  rea- 
son that  there.is  no  finding  that  Mann  was  eligible  to 
the  office.    Counsel  urge  that  he  may  be  ineligible  for 
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the  reason  that  he  is  a  minor,  or  a  nonresident  of  the 
county.  But  as  a  rejoinder  to  this  contention,  it  may 
be  said  that  in  this  action  the  State,  by  its  own  officer, 
is  the  moving  party  in  seeking  to  eject  the  appellant 
from  the  office  of  which  he  is  an  alleged  usurper.  His 
right  to  hold  the  office  therefore  depends  upon  the 
strength  or  validity  of  his  own  title,  and  not  upon  any 
infirmity  that  may  attach  to  or  exist  against  that  of 
Mann.  The  controversy  involved  in  this  suit  is  not  one 
merely  between  two  persons  to  determine  which  one 
has  the  best  title  to  the  office.  In  such  cases  it  is  true 
that  the  one  who  seeks  to  expel  an  incumbent  of  an 
office,  and  gain  admission  thereto  himself,  must  allege 
and  prove  his  eligibility.  Or,  in  other  words,  if  the 
complaining  party  in  such  action  prevail  at  all,  he  is 
required  to  do  so  on  the  strength  of  his  own  titl^.  Mc- 
Cr€€  V.  StatCy  103  Ind.  444,  on  p.  446,  and  cases  there 
cited ;  Reynolds  v.  State,  61  Ind.  392,  p.  403. 

But,  aside  from  this  view  of  the  case,  there  is  an 
express  finding  that  Mann  received  the  highest  num- 
ber of  legal  votes  at  such  election  for  the  office,  and 
was  given  a  certificate  of  his  election,  and  qualified  as 
such  commissioner.  These  facts,  at  least,  are  prima 
facie  sufficient  to  show  that  he  was  elected  and  entitled 
to  the  office  in  controversy.  State  v.  Shay,  101  Ind.  36; 
McCrary  on  Elections,  sections  219,  220,  221,  and  222. 

Under  the  facts  found  by  the  trial  court,  and  the  law 
applicable  thereto,  all  of  the  court^s  conclusions  of  law 
are  substantially  correct,  and  the  judgment  rendered 
is  a  right  result,  and  is  therefore  affirmed. 
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The  Statb,  ex  rel.  Goodman,  Prosecuting  Attor- 
ney, V.  Halter. 

[No.  18,218.    FUed  Sept.  17,  1897.    Rehearing  denied  Jan.  18,  1808.] 

Ldotation  of  AonoNS.—  When  Applicable  to  Actions  Brought  by 
5to^e.— Section  805,  Bums'  R.  S.  1894  (304,  R.  S.  1881),  providing  that 
limitations  of  actions  shall  not  har  the  State  of  Indiana,  except  as  to 
sureties,  applies  only  when  the  action  is  by  the  State  in  its  own 
interest  or  in  the  interest  of  the  public,  and  has  no  application 
where  the  State  is  but  a  nominal  party,    pp,  29S'£97. 

Same. — Pleading. — Action  by  State,— Party  in  Interest. — How  Deter- 
mined.— Where  the  statute  of  limitations  is  pleaded  in  anr  action 
where  the  State  is  plaintiff  the  court  must  determine  from  the 
entire  record  whether  the  action  seeks  to  enforce  a  public  right,  in 
the  interest  of  the  public,  or  a  private  right,  for  the  benefit  of  a 
private  person,    p.  £97. 

Taxation.— Action  for  Failure  to  List  Property.— -Action  by  State,^ 
The  fact  that  section  8458,  Bums'  R.  S.  1894,  fixing  a  penalty  for 
failure  to  list  property  for  taxation  authorizes  the  prosecuting 
attorney  to  bring  an  action  for  the  violation  thereof,  instead  of  the 
Attorney-General,  and  provides  that  the  proceeds  thereof  be  paid 
into  the  county  treasury,  instead  of  the  State  treasury,  in  no  "way 
changes  the  public  nature  of  the  proceeding,    pp.  IS9S-S00. 

Sake. — Action  for  Failure  to  List  Property. — Repealed  Statute. — ^By 
virtue  of  the  provisions  of  section  248,  Bums'  R.  S.  1894  (248,  R.  a 
1881),  penalties  and  forfeitures  incurred  by  taxpayers  under  section 
6889,  R.  S.  1881,  may  be  recovered  the  same  as  if  said  section  had 
'  not  been  repealed  by  the  tax  law  of  1891.    pp.  300-302. 

Same. — Tax  Certificates.— Tax.  certificates  aro  property,  and  are  tax- 
able under  the  tax  law  of  1891,  as  amended  by  the  act  of  1895»  Acts 
1895,  p.  26.    p.  SOg. 

Pleading. — Demurrer,^ Answer. — Where  an  answer  does  not  pur- 
port to  answer  the  whole  complaint,  which  was  in  one  paragraph,  a 
demurrer  to  such  answer  could  not  be  carried  back  and  sustained 
to  the  complaint,    p.  302. 

Taxation. — Failure  to  List  Property. — Penalty. — Action  For. — ^Tha 
State  has  a  separate  action  under  the  tax  laws  of  1881  and  1891  for 
each  year  a  taxpayer  gives  a  false  or  fraudulent  list,  schedule,  or 
statement,  or  fails  or  rof  uses  to  deliver  to  the  assessor  a  list  of  tax- 
able property  which  he  is  required  to  Ust.    p.  302. 

Same. — Failure  to  List  Property. —  Complaint.— In  an  action  under 
section  8458,  Bums'  R  S.  1894,  to  recover  penalties  for  failuro  to  list 
property  for  taxation  for  more  than  one  year,  the  cause  of  action 
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for  each  year  should  be  stated  in  a  separate  paragraph  of  complaint 
pp.  902^  SOS, 

Taxation. — Failure  to  List  Ptxjperiy.^Foundationof  Action.-^Com-' 
plaiTtt. — In  an  action  to  recover  the  penalty  provided  by  section  8458, 
Bums'  R.  S.  1894,  for  failure  to  list  property  for  taxation  the  alleged 
fraudulent  tax  lists  given  are  not  the  foundation  of  the  action  and 
need  not  be  filed  with  the  complaint,    p,  SOS, 

Appeal  and  Error. — Record.— BiU  of  Exceptions, — ^A  motion  made, 
and  the  ruling  of  the  court  thereon,  to  strike  out  part  of  a  com- 
plaint does  not  become  a  part  of  the  record  by  being  copied  therein 
by  the  clerk,  but  such  motion  and  ruling  must  be  brought  into  the 
record  by  bill  of  exceptions,    pp,  SOS,  S04, 

Samb. — Record. — Where  a  motion  made  and  sustained  to  strike  out 
part  of  a  complaint  is  not  made  part  of  the  record  by  bill  of  excep- 
tions, the  court  will  consider  the  complaint  as  copied  in  the  record, 
and  has  no  power  to  disregard  the  portion  stricken  out.    p,  S04. 

Sake. — Rehearing. — Questions  not  discussed  in  the  briefs  filed  before 
the  case  is  decided  are  waived,  and  will  not  be  considered  on  peti- 
tion for  rehearing,    p.  SOS, 

From  the  Knox  Circuit  Court.  Reversed. 

William  A.  Ketcham^  Attorney-General,  John  T. 
Goodman,  W.  A.  Cullop  and  C.  J5.  Kessinger^  for  ap- 
pellant 

Smith  d:  Korhly  and  Cauthom,  Dailey  dt  Cauthom, 
for  appellee. 

Monks,  J. — ^This  action  was  brought  by  appellant 
to  recover  from  appellee  the  penalties  fixed  by  statute 
for  giving  false  lists  of  his  taxable  property  to  the  as- 
sessor for  1895,  and  former  years.  An  answer  in  four 
paragraphs  was  filed.  Appellant's  demurrer  to  the 
first  paragraph  of  answer  was  overruled,  and  appellee 
having  withdrawn  the  second,  third,  and  fourth  para- 
graphs of  answer,  and  appellant  refusing  to  reply  to 
said  paragraph,  judgment  was  rendered  in  favor  of 
appellee. 

The  only  error  assigned  and  not  waived  calls  in  ques- 
tion the  action  of  the  court  in  overruling  appellant^s 
demurrer  to  the  first  paragraph  of  answer. 

The  first  paragraph  of  answer  set  up  the  two  years' 
statute  of  limitation  as  a  bar  to  so  much  of  the  com- 
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plaint  as  sought  to  recover  penalties  for  appellee  giv- 
ing false  lists  of  his  taxable  property  for  each  of 
the  years  1891,  1892,  and  1893.  The  amended  com- 
plaint sought  to  recover  penalties  for  each  of  the  years, 
1881  to  1895,  inclusive.  Section  294,  Burns'  R.  S.  1894 
(293,  R.  S.  1881),  upon  which  the  first  paragraph  of  an- 
swer is  based,  provides  that  actions  for  forfeiture  or 
penalty  given  by  statute  shall  be  commenced  within 
two  years  after  the  cause  of  action  has  accrued,  and 
not  afterwards*  It  is  expressly  provided,  however, 
by  section  305,  Burns'  R.  S.  1894  (304,  R.  S.  1881),  that 
"Limitations  of  actions  shall  not  bar  the  State  of  In- 
diana, except  as  to  sureties.''  Under  the  revised 
statutes  of  1852,  the  statute  of  limitations  applied  to 
and  bound  the  State  the  same  as  individuals.  Section 
224,  R.  S.  1852,  p.  78,  section  224,  2  Gavin  &  Hord, 
p.  164,  2  Davis  R.  S.  1876,  section  224,  p.  129; 
Cartright  v.  Briggs,  41  Ind.  184.  In  1881  the  General 
Assembly  passed  an  act  concerning  proceedings  in 
civil  cases,  in  which  it  was  provided  that  "Limitations 
of  actions  shall  not  bar  the  state  of  Indiana,  except  as 
to  sureties."  Section  305,  Burns'  R.  S.  1894  (304,  R.  S. 
1881).  This  section  restored  the  rule  that  prevailed  at 
common  law,  except  as  to  sureties,  for  at  common  law 
the  State  was  not  barred  even  as  against  sureties. 
Unless  the  statute  expressly  provides  otherwise,  it  can 
not  be  set  up  as  a  bar  to  any  claim  or  right  of  the 
State.  Woods,  Limitations,  section  52;  13  Am.  and 
Eng.  Ency.  of  Law,  711,  713;  United  States  v.  Nashville, 
etc.,  R.  TV.  Co.,  118  U.  S.  120,  125,  and  cases  cited; 
United  States  v.  Beebe,  127  U.  S.  338,  346;  Miller  v. 
State,  38  Ala.  600;  Moody  v.  Fleming,  4  Ga.  115; 
Josselyn  v.  Stone,  28  Miss.  753,  762;  Parmilee  v. 
McNutt,  1  S.  &  M.  (Miss.)  179,  182;  Hill  v.  Josselyn, 
13  S.  &  M.  (Miss.)  597;  Commonwealth  v.  Baldwin,  1 
Watts  54,  56. 
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In  Pennsylvania  Co.  v.  State^  142  Ind.  428,  this  court 
held  that  an  action  brought  under  the  act  of  March  9, 
1889,  sections  5186,  5187,  Burns'  R.  S.  1894,  commonly 
called  the  "Black-board  Law,"  which  provides  that 
for  each  violation  of  the  "act  ♦  •  *  ♦  the  com- 
pany shall  forfeit  and  pay  the  sum  of  twenty- 
five  dollars,  to  be  recovered  in  a  civil  action  to 
be  prosecuted  by  the  prosecuting  attorney  ♦  ♦  ♦  in 
the  name  of  the  State  of.  Indiana,  one  half  of  which 
shall  go  to  said  prosecuting  attorney  and  the  re- 
mainder to  be  paid  over  to  the  county  in  which  such 
proceedings  are  had,  and  shall  be  part  of  the  common 
school  fund,"  was  not  barred  in  two  years  for  the  rea- 
son that,  under  section  305  (304),  aupra^  the  statute  of 
limitations  did  not  apply  where  the  cause  of  action 
was  in  favor  of  the  State. 

Appellee  admits  the  rule  as  stated,  but  insists  that 
the  same  only  applies  when  the  action  is  by  the  State 
in  its  own  interest,  and  has  no  application  where  the 
State  is  only  a  nominal  party.  It  is  true  the  rule  does 
not  apply  to  cases  where  the  action  is  not  by  the  State 
or  in  the  interest  of  the  public,  but  the  State  is  a 
nominal  party,  and  has  no  real* interest  in  the  litiga- 
tion, and  its  name  is  used  to  enforce  a  right  solely  for 
the  benefit  of  private  parties,  as  an  action  in  the  name 
of  the  State  on  relation  of  the  party  in  interest,  on  the 
bond  of  a  guardian,  administrator,  or  executor,  or 
when  a  person  seeks  to  obtain  a  private  right  by  man- 
damus in  the  name  of  the  State.  United  States  v.  Beebe, 
aupra;  Miller  v.  State,  supra;  Moody  v.  Fleming ^  supra; 
Woods  on  Limitations,  section  52;  13  Am.  and  Eng. 
Ency.  of  Law,  711-713. 

In  United  States  v.  Beebe,  supra,  suit  was  brought  in 
the  name  of  the  United  States,  by  the  Attorney-Gen- 
eral, to  set  aside  certain  patents,  and  it  was  held  that 
the  statute  of  limitations  was  a  bar.    The  court  said, 
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at  p.  344:  "The  principle  that  the  United  States  are 
not  bound  by  any  statute  of  limitations,  nor  barred 
by  any  laches  of  their  oflScers,  however  gross,  in  a  suit 
brought  by  them  as  a  sovereign  government  to  en- 
force a  public  right,  or  to  assert  a  public  interest,  is 
established  past  all  controversy  or  doubt.  United 
States  V.  Nashville,  etc.,  R.  W.  Co.,  118  U.  S.  120  and  125, 
and  cases  cited.  But  this  case  stands  upon  a  different 
footing,  and  presents  a  difiFerent  question.  The  ques- 
tion is,  are  these  defenses  available  to  the  defendant 
in  a  case  where  the  government,  although  a  nominal 
complainant  party,  has  no  real  interest  in  the  litiga- 
tion, but  has  allowed  its  name  to  be  used  therein  for 
the  sole  benefit  of  a  private  person?  It  has  been  not 
unusual  for  this  court,  for  the  purpose  of  justice,  to  de- 
termine the  real  parties  to  a  suit  by  reference,  not 
merely  to  the  names  in  which  it  is  brought,  but  to  the 
facts  of  the  case  as  they  appear  on  the  record.  ♦  ♦  • 
Applying  these  principles  to  the  case,  an  inspection  of 
the  record  shows  that  the  government,  though  in 
name  the  complainant,  is  not  the  real  contesting  party 
to  the  title  or  property  in  the  land  in  controversy.  It  has 
ijLO  interest  in  the  suit  and  has  nothing  to  gain  from 
the  relief  prayed  for,  and  nothing  to  lose  if  the  relief 
is  denied.^  And  on  page  347:  "We  are  of  the  opinion 
that  where  the  government  is  a  mere  formal  complain- 
ant in  a  suit,  not  for  the  purpose  of  asserting  any  pub- 
lic right  or  protecting  any  public  interest,  title,  or 
property,  but  merely  to  form  a  conduit  through  which 
one  private  person  can  conduct  litigation  against  an- 
other private  person,  a  court  of  equity  will  not  be  re- 
strained from  administering  the  equities  existing  be- 
tween the  real  parties  by  any  exemption  of  the  govern- 
ment designed  for  the  protection  of  the  rights  of  the 
United  States  alone.  The  mere  use  of  its  name  in  a 
suit  for  the  benefit  of  a  private  suitor  cannot  extend 
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its  immunity  as  a  sovereign  government  to  said 
private  suitor,  whereby  he  can  avoid  and  escape  the 
scrutiny  of  a  court  of  equity  into  the  matters  pleaded 
against  him  by  the  other  party;  nor  stop  the  court 
from  examining  into  and  deciding  the  case  according 
to  the  principles  governing  courts  of  equity  in  like 
cases  between  private  litigants." 

The  distinction  that  runs  through  all  the  cases  is 
the  difference  between  an  action  in  the  name  of  the 
State  to  protect  the  interest  of  the  public,  and  an 
action  to  enforce  a  private  right  for  the  sole  benefit 
of  a  private  person.  Upon  reason  and  authority,  there- 
fore, the  rule  is  that,  when  the  statute  of  limitations 
is  pleaded  in  an  action  where  the  State  is  plaintiff, 
the  court  must  determine,  from  an  examination  of  the 
entire  record,  whether  the  action  seeks  to  enforce  a 
public  right,  in  the  interest  of  the  public,  or  a  private 
right,  for  the  benefit  of  a  private  person.  If  to  en- 
force a  public  right,  in  the  public  interest,  the  statute 
of  limitations  is  not  applicable;  but  if  to  enforce  a 
private  right,  in  a  private  interest,  the  statute  is  ap- 
plicable, although  the  State  is  named  as  plaintiff. 

It  becomes  necessary,  therefore,  to  determine 
whether  this  action  is  brought  in  the  interest  of  the 
public,  to  enforce  a  penalty  for  the  benefit  of  the  pub- 
lic, or  whether  it  is  merely  a  private  action,  to  enforce 
liability  in  a  private  interest. 

The  power  of  taxation  is  essential  to  the  very  exist- 
ence of  government,  and  it  is  therefore  inherent  in  the 
State.  It  is  a  legislative  power,  and  is  limited  only  by 
the  provisions  of  the  constitution.  The  constitution  in 
this  State  provides  that  "The  General  Assembly  shall 
provide,  by  law,  for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation;  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for  taxation  of  all 
property,  both  real  and  personal,  excepting  such  only, 
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for  municipal,  educational,  literary,  scientific,  relig- 
ious, or  charitable  purposes,  as  may  be  specially  ex- 
empted by  law."    Const.,  art.  10,  section  1. 

The  legislature  has  enacted  a  tax  law,  under  which 
it  is  the  duty  of  every  person  liable  to  be  assessed  to 
deliver  to  the  assessor,  when  called  upon  for  that  pur- 
pose, a  full,  true,  and  correct  description  of  all  of  the 
personal  property  owned,  held,  possessed,  or  con- 
trolled by  him  on  the  first  day  of  April  of  that  year, 
and  that  he  fix  what  he  deems  the  true  cash  value 
thereof  to  each  item  of  property.  Section  8458,  Bums' 
R.  S.  1894.  It  is  further  provided  that,  if  any  person 
shall  give  a  false  or  fraudulent  list,  schedule,  or  state- 
ment required  by  the  statute,  or  shall  willfully  fail 
or  refuse  to  deliver  to  the  assessor,  when  called  upon 
for  that  purpose,  a  list  of  the  taxable  property  which 
he  is  required  by  law  to  list,  said  person  or  corpora- 
tion shall  be  liable  to  a  penalty  of  not  less  than 
f50.00,  nor  more  than  |5,000.00,  to  be  recovered  in 
any  proper  form  of  action,  in  the  name  of  the 
State  of  Indiana  on  the  relation  of  the  prosecuting 
attorney.  It  is  under  the  provisions  of  this  section,  and 
one  of  like  import  passed  in  1881,  that  this  action  was 
commenced.  Independent  of  the  statute,  there  would 
be  no  right  of  action  whatever.  This  and  other  sec- 
tions of  the  tax  law  were  made  to  compel  a  careful  ob- 
servance of  the  law  by  the  taxpayer,  and  to  punish  the 
faithless  or  dishonest  taxpayer  for  his  omission  of  this 
duty  to  the  State. 

Upon  the  tax  lists  and  schedules  as  returned,  when 
accepted  by  the  taxing  officers,  taxes  are  levied,  not 
simply  for  the  locality  in  which  the  taxpayer  resides, 
but  for  the  benefit  of  the  State.  It  is  through  the  lists, 
schedules,  and  statements  mentioned,  and  upon  the  as- 
sessments made  thereon,  that  the  State  derives  the 
greater  part  of  the  revenue  upon  which  it  exists.    If 
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no  property  was  returned  to  the  taxing  officers,  or 
valued  by  them,  for  taxation,  no  taxes  could  be  levied 
or  collected,  and  the  state  government,  as  well  as  all 
subdivisions  thereof  for  governmental  purposes, 
would,  under  our  system  of  government,  have  no  rev- 
enues upon  which  to  exist.  If  no  taxes  were  paid,  the 
State  would  have  no  revenue,  and  to  the  extent  that 
there  is  a  fraudulent  failure  or  refusal  to  comply  with 
the  requirements  of  section  8458,  supra,  not  corrected 
or  supplied  by  the  taxing  officers,  to  just  that  extent 
are  the  revenues  of  the  State  diminished;  and  it  was 
for  the  purpose  of  preventing  such  fraudulent  con- 
duct, and  the  result  thereof  upon  the  public  revenues, 
both  local  and  State,  that  said  section  was  enacted. 
It  was  competent  for  the  State  to  have  provided  in 
said  section  that  the  actions  thereunder  should  be 
brought  by  the  Attorney-General,  and  that  the  pro- 
ceeds, when  collected,  should  be  paid  into  the  State 
treasury. 

The  legislature,  in  its  discretion,  however,  provided 
that  instead  of  the  action  being  brought  by  the  Attor- 
ney-General, it  should  be  brought  by  the  prosecuting 
attorney,  and  that  the  proceeds  should  be  paid  into 
the  county  treasury,  instead  of  the  State  treasury,  and 
that  after  the  money  is  so  collected  and  paid  in,  the 
prosecuting  attorney  should  receive  ten  per  cent,  on 
the  moneys  collected  and  paid  in;  but  this  in  no  way 
changes  the  public  nature  of  the  action  or  proceeding 
authorized  by  the  General  Assembly,  to  more  effectu- 
ally compel  a  compliance  with  the  provisions  of  the 
tax  law,  and  thus  prevent  frauds  upon  the  revenue. 
Said  section  was  enacted  by  vir^tue  of  the  taxing  power 
of  the  State,  one  of  the  highest  functions  of  the  gov- 
ernment. When  any  one  violates  the  provisions  of 
said  section,  the  assault  is  upon  the  State  itself,  and 
any  action  to  recover  the  penalty  therefor  is  by  the 
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'State,  in  the  interest  of  the  public,  and  for  the  benefit 
of  the  State.  All  such  actions  are  to  protect  and  aid 
the  State  in  the  exercise  and  enforcement  of  one  of  its 
highest  and  most  important  powers,  one  upon  which 
its  very  existence  depends.  The  particular  direction 
which  the  money,  when  collected,  is  required  to  take,  or 
the  oAcer  charged  with  the  collection  thereof,  is  simply 
a  matter  of  detail  resting  in  the  discretion  of  the  leg- 
islature, unless  restrained  by  the  provisions  of  the 
constitution  (State  v.  Indiana^  etc.^  R,  R.  Co.^  133  Ind. 
69,  78,  80 ;  Pennsylvania  Co,  v.  State,  supra,  pp.  434-437), 
and  which  can  in  no  degree  affect  the  character  of 
the  action,  or  change  it  from  one  to  protect  the  public 
interest  to  one  to  enforce  a  private  right,  for  private 
purposes.  It  follows  that  the  court  erred  in  overrul- 
ing appellant's  demurrer  to  the  first  paragraph  of 
answer. 

Appellee  Insists  that  the  amended  complaint  is  in- 
sufficient, and  that,  even  if  the  first  paragraph  of  an- 
swer is  bad,  a  bad  answer  is  good  enough  for  a  bad 
complaint,  and  the  demurrer  should  have  been  carried 
back  and  sustained  to  the  complaint. 

The  amended  complaint  shows  that  it  was  an  action 
to  recover  the  penalty  prescribed  for  the  giving  a 
false  and  fraudulent  list  of  taxables  for  each  of  the 
years,  1881  to  1895,  inclusive.  At  the  time  of  filing 
the  complaint,  February  27,  1896,  the  act  concerning 
taxation,  approved  March  29, 1881,  had  been  repealed 
by  the  act  of  March  6,  1891.  By  virtue  of  the  provi- 
sions of  section  248,  Burns'  R.  S.  1894  (248,  R.  S.  1881), 
in  force  since  July  21,  1877,  penalties  and  forfeitures 
incurred  by  taxpayers  under  section  71  of  the  tax  law 
of  1881,  being  section  6339,  R.  S.  1881,  may  be  recov- 
ered the  same  as  if  said  section  had  not  been  repealed 
by  the  tax  law  of  1891.  Wentern  Union  Tel.  Co.  v. 
Brown,  108  Ind.  538,  542;  Western  Union  Tel.  Co.  v. 
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SteelCy  108  Ind.  163;  Western  Union  Tel.  Co.  v.  Wilson, 
108  Ind.  308,  310;  StatCy  ex  re/.,  v.  Helms,  136  Ind.  122; 
Bruce  v.  Cook^  136  Ind.  214;  State  v.  Hardmany  16  Ind. 
App.  357.  The  complaint  charged  tHat  appellee  had 
fraudulently  omitted  from  his  list  a  f200.00  tax 
certificate  for  each  of  the  years  from  1891  to  1895, 
inclusive,  and  also  money  loaned  and  credits  due 
to  him,  amounting  to  f2,000.00  for  each  of  the 
years  1881  to  1895,  inclusive.  In  section  53,  of  the  tax 
law  of  1891,  being  section  8463,  Burns'  R.  S.  1894,  giv- 
ing the  form  and  items  for  the  schedule  to  be  signed 
by  the  taxpayer,  tax  certificates  are  not  specifically 
mentioned.  They  were  first  named  specifically  as 
item  five  in  the  amendment  of  1895  (Acts  1895,  p.  26). 
It  is  the  policy  of  the  State,  as  declared  in  the  con- 
stitution, to  subject  all  private  property,  real  and  per- 
sonal, to  taxation,  except  such  only  for  municipal,  edu- 
cational, literary,  scientific,  religious,  or  charitable 
purposes  as  may  be  especially  exempted  by  law. 
Const.,  art.  10,  section  1. 

Section  3  of  the  tax  law  of  1891,  being  section  8410, 
Burns'  R.  S.  1894,  also  provides'  that  all  property 
within  the  jurisdiction  of  this  State,  not  expressly  ex- 
empted shall  be  subject  to  taxation.  Section  48  of  said 
act,  being  section  8458,  Burns'  R.  S.  1894,  requires  that 
each  year  the  taxpayer  make  to  the  assesor  a  full  and 
correct  description  of  all  his  personal  property,  of 
which  such  person  was  the  owner,  or  of  which  he  held 
possession  or  controlled,  as  agent  or  otherwise,  on  the 
first  day  of  April  of  the  current  year.  And  section  55 
of  the  law,  being  section  8465,  Burns'  R.  S.  1894,  pro- 
vides that  any  person  or  corporation  shall  be  liable  to 
a  penalty  of  not  less  than  $50.00  nor  more  than 
f  5,000.00  for  giving  a  false  or  fraudulent  list  or  state- 
ment required  by  the  act,  or  for  willfully  failing  or 
refusing  to  deliver  to  the  assessor,  when  called  upon 
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for  that  purpose,  a  list  of  the  taxable  property  he  is 
required  to  list  under  said  act.  Substantially  the 
same  provisions  were  contained  in  the  tax  law  of  1881. 

Tax  certificates  were  taxable  under  the  tax  law 
as  amended  in  1895.  Acts  1895,  pp.  21-28.  And 
whether  taxable  before  we  do  not  determine.  Such 
certificates  should  have  been  reported  by  the  taxpayer 
jinder  item  five  of  the  schedule  set  forth  in  the  amend- 
ment of  1895.     Acts  1895,  p.  26. 

It  is  true,  as  insisted  by  appellee,  that  a  demurrer 
to  an  answer  to  a  complaint  searches  the  record,  and 
reaches  back  to,  and  tests  the  sufficiency  of  the  com- 
plaint; but  in  this  case  the  first  paragraph  of  answer 
did  not  answer  the  whole  of  the  amended  complaint, 
which  was  in  one  paragraph.  It  only  purported  to 
answer  so  much  thereof  as  sought  to  recover  a  penalty 
for  each  of  the  years  1891,  1892,  and  1893,  and  there- 
fore, the  demurrer  to  said  paragraph  of  answer  could 
not  be  carried  back  and  sustained  to  the  amended 
complaint.  Under  the  tax  laws  of  1881  and  1891, 
each  of  the  years  the  tax  payer  gave  a  false  or  fraud- 
ulent list,  schedule  or  statement,  or  willfully  failed  or 
refused  to  deliver  to  the  assessor  a  list  of  taxable  prop- 
erty he  is  required  to  list,  he  was  liable  to  a  separate 
and  distinct  penalty,  and  the  State  has  a  separate 
cause  of  action  for  each  year.  In  an  action  to  recover 
penalties  for  more  than  one  year,  the  cause  of  action 
for  each  year  should,  under  our  code  (third  clause  of 
section  341,  Burns'  R.  S.  1894,  338,  R.  S.  1881)  be  stated 
in  a  separate  paragraph,  and  said  several  causes  of 
action  should  not  all  be  included  in  one  paragraph 
of  complaint,  as  in  this  case.  If  the  causes  of  action 
alleged  in  the  amended  complaint  had  each  been 
stated  in  a  separate  paragraph,  as  required,  said  first 
paragraph  of  answer  would  have  been  to  the  three 
paragraphs  setting  up  the  cause  of  action  for  the  years 
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1891,  1892,  and  189B,  and,  if  said  paragraphs  of  com- 
plaint had  been  insufficient,  the  rule  would  require 
that  the  demurrer  to  said  answer  be  carried  back,  and 
sustained  to  said  three  paragraphs  only.  Reed  v.  Hig- 
gins,  86  Ind.  143;  6  Ency.  of  PI.  and  Prac.  327-330.  if 
the  part  of  the  complaint  which  said  first  paragraph 
assumed  to  answer  was  insufficient,  the  demurrer 
could  only,  if  at  all,  be  carried  back  and  sustained 
to  so  much  of  the  amended  complaint  as  it  assumed 
to  ansTi  er,  which  would  be  for  the  years  1891,  1892 
and  1893.  And  if  this  could  be  done  would  leave 
unchallenged  all  that  part  of  the  complaint  which 
seeks  to  recover  penalties  for  the  years  1881  to  1890, 
inclusive,  and  the  years  1894  and  1895. 

The  false  and  fraudulent  tax  lists  alleged  to  have 
been  given  by  appellee  for  each  of  the  years  1881  to 
1895,  inclusive,  were  not  the  foundation  of  the  action, 
and  the  failure  to  file  the  same,  or  copies  thereof,  with 
the  amended  complaint  did  not  render  the  same  in- 
sufficient. The  action  was  not  brought  upon  such 
lists,  but  the  right  of  action  was  to  recover  the  pen- 
alties fixed  by  the  tax  law,  because  the  same  for  each 
of  said  years  were  false  and  fraudulent. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  first  paragraph  of  answer,  and  for 
further  proceedings,  not  inconsistent  with  this 
opinion. 

On  Petition  for  Rehearing. 

Per  Curiam:  It  is  urged  by  counsel  for  appellee 
that  the  question  of  the  taxation  of  tax  certificates 
was  not  in  the  record,  and  was  not  before  the  court  for 
decision,  because  the  transcript  shows  that  that  part 
of  the  amended  complaint  was  stricken  out  in  the 
court  below. 

The  clerk  has  copied  into  the  transcript  an  entry 
showing  thart  a  motion  was  made  to  strike  out  a  part 
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of  the  amended  complaint,  and  that  the  same  was  sus- 
tained. Said  motion  and  the  rnling  of  the  court 
thereon  are  not  made  a  part  of  the  record  by  a  bill  of 
exceptions,  and  it  has  been  uniformly  held  by  this 
court,  that  such  motions,  and  the  ruling  of  the  court 
thereon,  form  no  part  of  the  record,  unless  brought 
in  by  a  bill  of  exceptions,  Dudley  v.  Pigg,  post^  363,  and 
cases  cited. 

Such  motion,  and  the  ruling  of  the  court  thereon, 
although  copied  into  the  record  by  the  clerk,  form  no 
part  thereof  and  cannot  be  considered  by  this  court. 
Dudley  v.  Pigg,  supray  and  cases  cited. 

The  record  does  not  show,  therefore,  that  any  part 
of  the  amended  complaint  was  stricken  out.  The 
record  not  showing  that  any  part  of  the  amended  com- 
plaint was  stricken  out,  we  are  required  to  consider 
the  same  as  copied  into  the  record,  and  have  no  power 
to  disregard  the  part  pertaining  to  "tax  certificates," 
any  more  than  any  other  part  thereof.  Dudley  v. 
Pigg,  supra. 

It  is-  true,  as  contended  by  appellee,  that  the  rule  in 
this  State  is  that  a  demurrer  to  an  answer  will  search 
the  record,  and  that  a  bad  answer  is  good  enough  for 
a  bad  complaint;  but  in  this  case,  as  was  said  in  the 
original  opinion,  the  first  paragraph  of  answer  was 
not  an  answer  to  the  whole  complaint,  which  is  in  one 
paragraph,  but  only  to  a  part  of  it,  and  in  such  case 
the  demurrer  cannot  be  carried  back  and  sustained 
to  the  complaint.  Traceicell  v.  Peacock,  55  Ind.  572. 
The  rule  urged,  therefore,  does  not  apply  to  this  case. 

The  sufficiency  of  the  complaint  was  not,  therefore, 
challenged  by  the  demurrer  to  the  first  paragraph  of 
answer,  nor  is  it  challenged  by  any  assignment  of 
cross-errors. 

Some  questions  are  argued  in  the  briefs  for  a  rehear- 
ing that  were  not  discussed  in  the  original  briefs.    It 
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is  the  settled  rule  that  questions  not  discussed  in  the 
briefs  filed  before  the  case  is  decided  are  waived, 
and  will  not  be  considered  on  petition  for  rehearing. 
Schafer  v.  Schajer^  93  Ind.  586;  Funk  v.  Rentchler^ 
134  Ind.  68,  76;  Jones  v.  Castor,  96  Ind.  307,  310; 
Martin  v.  Martin,  74  Ind.  207,  210;  Johnson  y.  Jones, 
79  Ind.  141,  150;  Danenhofferv.  State,  79  Ind.  75,  79; 
Union  School  Tp.  v.  First  NaVl  Bank,  102  Ind.  464, 
477. 

After  a  review  of  the  questions  decided  in  the  orig- 
inal opinion,  we  see  no  reason  to  change  the  views 
there  expressed. 

The  petition  for  a  rehearing  is  therefore  overruled. 


The  Sweet  &  Clark  Company  et  al.  v.  The  

Union  National  Bank  of  Troy,  New  York.  1159  m 

m 

[No.  18,404.    Filed  January  25,  1898.] 

'BsxmrrBaA.^'Appointment  of,  to  Take  Charge  of  Property  in  Hands 
of  Assignee. — Rights  of  Mortgagee, — Rents  and  Profits  During  Year 
of  Redemption, — ^Where  mortgaged  property  is  insufficient  security 
for  the  payment  of  the  debt,  a  receiver  may,  at  the  instance  of  the 
mortgagee,  be  appointed  to  collect  the  rents  and  profits,  or  to  oper- 
ate the  property  during  the  year  of  redemption,  either  before  or . 
after  an  assignment  for  the  benefit  of  creditors. 

From  the  Grant  Superior  Court.    Affirmed. 

John  A.  Kersey,  for  appellants. 

W.  A,  Ketcham,  H.  J,  Paulus,  O.  L,  Cline,  and 
F.  E.  Matson,  for  appellee. 

Howard,  C.  J. — ^The  appellee  brought  its  action  to 
foreclose  certain  mortgages,  and  for  the  appointment 
of  a  receiver;  and  the  appellants,  the  Sweet  &  Clark 
Company  and  John  C  Tibbits^  assignee  of  said  com- 
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panj,  have  taken   this  appeal   from  the  order  ap 
pointing  the  receiver. 

One  of  the  assignments  of  error  is,  that  the  com- 
plaint does  not  state  facts  sufficient  to  authorize  the 
appointment  of  a  receiver.  The  complaint  shows  the 
insolvency  of  the  appellant  company,  and  its  mortgage 
indebtedness  to  appeleee  in  the  sum  of  f  17,500.00, 
which  indebtedness,  so  far  as  its  chief  security  is  con- 
cerned, is  subject  to  a  prior  mortgage  debt  in  favor  of 
the  Marion  Bank,  amounting  to  f  17,800.00;  and  that 
the  mortgaged  property  is  insufficient  for  the  payment 
of  the  debts  so  secured.  It  is  further  made  to  appear 
from  the  complaint  that  the  property  so  mortgaged, 
real  and  personal,  consists  of  a  manufacturing  plant 
near  the  city  of  Marion,  and  that  its  value,  to  a  large 
extent,  depends  upon  its  existence  as  a  going  concern; 
that  if  the  factory  should  be  shut  down,  the  em- 
ployes would  be  scattered,  and  the  business  injured,  if 
not  destroyed ;  and  that  it  is  therefore  necessary  for  the 
security  of  this  mortgagee  that  said  property  should 
be  operated  by  a  receiver,  under  the  direction  of  the 
court,  until  the  plant  can  be  disposed  of.  It  is  also 
alleged  that  after  the  making  of  said  mortgage  to  the 
Marion  Bank,  and  after  the  making  of  the  mortgages 
now  held  by  the  appellee,  the  appellant  company,  by 
deed  of  voluntary  assignment,  conveyed  to  its  co-ap- 
pellant, Tibbits,  as  trustee  for  the  creditors  of  said 
company,  all  of  its  property,  including  the  property  so 
covered  by  appellee's  mortgages  and  by  the  prior 
mortgage  to  the  Marion  Bank,  and  that  said  assignee 
thereupon  entered  into  possession  of  the  property  and 
upon  his  duties  under  the  voluntary  assignment  stat- 
utes of  the  State;  that,  in  the  course  of  his  administra- 
tion, the  assignee  prepared  a  petition  to  the  court,  ask- 
ing for  permission  to  operate  said  plant,  and  secured 
the  signature  of  a  large  number  of  the  creditors  of  the 
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company  who  united  in  the  petition,  but  that  the  peti- 
tion was  never  presented  to  the  court,  notwithstand- 
ing which,  the  assignee,  "without  authority  of  law, 
and  wrongfully,"  continued  the  operation  of  the 
factory,  "and  is  now  professing  to  operate  the  same, 
to  the  possible  detriment  of  the  creditors  of  said  com- 
pany." 

It  will  not  be  questioned  that  so  much  of  this  com- 
plaint as  precedes  the  references  to  the  assignment 
would  have  constituted  a  sufficient  application  for  the 
appointment  of  a  receiver,  in  case  the  property  had 
still  remained  in  the  possession  of  the  original  owner. 
Nor  do  we  think  that  the  allegations  as  to  the  assign- 
ment disclose  any  reason  why  the  receiver  should  not 
be  'appointed.  The  appellee,  on  foreclosure  of  its 
mortgages,  would  certainly,  under  the  circumstances 
stated,  have  had  a  right  to  the  appointment  of  a  re- 
ceiver to  secure  the  payment  of  its  debt,  subject,  as 
it  was,  to  the  superior  claim  of  the  Marion  Bank;  and 
it  is  the  law  that  an  assignment  for  the  benefit  of  cred- 
itors does  not  aflfect  the  rights  of  creditors  who  are 
secured  by  liens  acquired  prior  to  the  assignment. 
3  Am.  and  Eng.  Ency.  Law  (2d  ed.),  99  and  101,  and 
cases  cited.  Indeed,  our  assignment  statute  itself 
(section  2911,  Burns'  R.  S.  1894,  2674,  R.  8.  1881),  pro- 
vides that,  before  a  lien-holder  is  entitled  to  share 
with  the  general  creditors  in  any  funds  in  the  hands  of 
an  assignee,  he  shall  first  "proceed  to  enforce  the  pay- 
nient  of  his  debt  by  sale,  or  otherwise,  of  the  property 
on  which  such  lien  or  incumbrance  exists."  As  to  any 
balance  of  his  debt  left  unpaid  after  foreclosure  of  his 
lien  he  may  then  share  in  the  funds  in  the  hands  of  the 
assignee.  But  if  he  may  foreclose,  and  sell  the  mort- 
gaged property,  notwithstanding  it  may  be  included 
in  the  deed  of  assignment,  it  is  clear,  as  in  other  cases, 
if  it  appears  that  the  property  is  an  insufficient  secur- 
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ity  for  the  payment  of  the  debt,  the  mortgagor  may 
ask  for  a  receiver  to  collect  the  rents  and  profits,  or, 
as  in  this  case,  to  operate  the  concern,  during  the  year 
for  redemption.  By  virtue  of  his  rights  as  mortgagee 
be  could  do  this  before  the  assignment,  and  his  right 
and  remedies  are  no  less  after  the  assignment.  See 
Oilbert  v.  McCorkky  110  Ind  215,  and  cases  cited, 

*From  the  facts  appearing  in  the  exhibits  to  the  com- 
plaint, and  in  the  answer  of  the  appellant,  Tibbits,  all 
of  vehich  are  also  made  a  part  of  the  record  by  order  of 
court,  the  propriety  of  the  appointment  of  the  receiver 
is  made  still  more  clear.  The  assignee  admits  the  in- 
solvency of  the  company,  and  the  amount  of  the  mort- 
gage indebtedness,  and  its  priority  to  the  assignment; 
and  that  the  real  and  personal  property  covered  by  the 
mortgages  will  be  of  more  value  if  used  together  in 
connection  with  the  operation  of  the  plant.  It  is 
averred  that  said  property  was  appraised  at  more  than 
f  97,000.00,  but  could  never,  since  the  assignment,  have 
been  sold  for  one-third  of  that  sum. 

It  is  clear,  as  we  think,  from  the  facts  appearing  in 
the  record,  that,  in  order  that  there  should  be  suf- 
ficient realized  out  of  the  mortgaged  property  to  pay 
appellee's  debt,  after  first  paying  the  prior  lien  in 
favor  of  the  Marion  Bank,  it  will  be  necessary  to  oper- 
ate the  factory  until  an  advantageous  private  sale  may 
be  secured.  Indeed,  the  assignee  expressly  admits 
that,  "if  said  property  had  been  sold  at  public  sale,  it 
would  never  have  sold  for  sufficient  to  have  paid  said 
Marion  Bank's  mortgage,  and  there  has  been  no  way 
possible  to  obtain  anything  for  said  property  to  apply 
on  plaintiff's  [appellee's]  said  mortgage,  except  by  sell- 
ing the  same  at  private  sale,  if  it  could  be  done." 

There  is  no  reflection  upon  the  conduct  of  the  as- 
signee. He  doubtless  did  the  best  that  could  be  done 
in  the  management  of  the  property  committed  to  his 
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charge,  paying  off  nearly  $3,000  preferred  liens.  Al- 
though the  voluntary  assignment  statutes  do  not  con- 
template that  a  trustee  for  the  benefit  of  creditors 
should  continue  to  operate  a  business  as  it  was  carried 
on  before  the  assignment,  yet  the  assignee  in  this  case, 
with  at  least  the  tacit  consent  of  all  the  creditors,  con- 
tinued the  operation  of  the  works  until  the  bringing 
of  this  suit.  We  think  it  is  shown  that  the  assignee 
thus  acted  in  the  interests  of  the  creditors.  It  was, 
however,  at  all  times  the  privilege  of  any  of  the  mort- 
gagees to'  enforce  the  rights  secured  by  mortgage,  one 
of  which  was  the  right  to  have  a  receiver  appointed 
to  operate  the  plant,  in  case  the  value  of  the  property 
was  otherwise  insufficient  for  the  payment  of  the  se- 
cured debts.  Beach  Rec.  ( Alderson's  ed.),  section  293 ; 
Smith  Rec,  section  232;  20  Am.  and  Eng.  Ency.  Law, 
295,  and  note. 

No  right  of  the  assignee  is  involved  in  the  appoint- 
ment of  the  receiver.  He  succeeded  only  to  the  rights 
of  the  owner  of  the  property,  subject  to  the  incum- 
brances. Should  there  be  a  surplus  of  the  proceeds  of 
the  mortgaged  property  after  payment  of  the  mort- 
gage liens,  such  surplus  will  go  to  the  assignee,  to  be 
added  to  the  funds  in  his  hands  for  distribution  to 
creditors. 

Judgment  affirmed. 
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Manor,  Auditor  op  Jay  County,  v.  The  State,  ex  rbl. 
Stoltz,  Trustee  of  Bearcreek  Township. 

[No.  18,886.     Filed  January  26.  1898.] 

Mandahtts. — Township  Trustee  May  Compel  Auditor  to  Issue  War- 
rant for  Funds  Belonging  to  Township.  — ^Where  money  in  the 
hands  of  a  county  treasurer,  belonging  to  a  township,  has  been 
apportioned,  the  township  trustee  is  entitled  to  a  writ  of  mandamus 
to  compel  the  county  auditor  to  issue  a  warrant  therefor,  pp.  312^ 
313. 

Same.— fVtma  Facie  Right  to  Office  of  Township  2Vt«to.— Where, 
in  an  action  by  the  State  on  the  relation  of  one  claiming  to  be  a 
township  trustee,  to  nmndate  the  county  auditor  to  issue  a  warrant 
on  the  county  treasurer  for  the  funds  of  the  township,  it  is  shown 
that  a  vacancy  in  the  office  of  trustee  had  been  judicially  deter- 
mined, and  that  the  board  of  county  commissioners  had  duly  ap- 
pointed the  relator  to  fill  the  vacancy,  and  that  he  had  qualified  and 
taken  the  oath  of  office,  establishes  a  prima  fade  right  or  title  of 
the  relator  to  the  office  of  trustee,    pp.  313,  314* 

County  Auditor. — To  Whom  He  Must  Issue  Warrant  for  Township 
Funds. — It  is  the  duty  of  a  county  auditor  to  issue  a  warrant  for 
township  money  to  one  who  is  prima  facie  entitled  to  the  offioe  of 
township  trustee,    p.  31j^ 

Township  Trustee. — May  Maintain  One  Action  for  Funds  Belonging 
Both  to  the  Civil  and  School  Townships. — The  trustee  of  a  civfl 
township  is  ex  officio  trustee  of  the  school  township,  and  entitled 
to  the  funds  of  both;  and  as  trustee  of  the  civil  township  may 
maintain  one  action  for  money  wrongfully  withheld,  although  the 
money  belongs  partly  to  each  f  imd.    pp.  314,  316. 

Mandamus. — Action  to  Compel  Auditor  to  Issue  Warrant  to  Trustee 
for  Township  Funds.-^Defense.— In  an  action  against  a  county 
auditor  to  compel  him  to  issue  a  warrant  for  the  funds  of  the  town- 
ship, by  one  who  is  prima  facie  entitle4  to  the  office  of  township 
trustee,  it  is  bo  defense  that  the  title  to  the  office  of  such  trustee  is 
in  litigation,   pp.  316-317. 

From  the  Jay  Circuit  Court.     Affirmed. 

B.  H.  Hartford^  for  appellant* 
D.  T.  Taylor  J  for  appellee. 

Jordan,  J. — ^This  action  was  instituted  by  the 
State,  on  the  relation  of  Philip  Stoltz,  trustee  of  Bear- 
creek  township,  Jay  county,  Indiana,  to  obtain  a  writ 
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of  mandate  to  compel  the  appellant,  as  auditor  of  said 
county,  to  issue  a  warrant  on  the  treasurer  authorizing 
that  officer  to  pay  over  to  the  relator,  as  such  trustfee, 
certain  moneys  due  to  and  belonging  to  said  township 
as  public  revenue.  The  relator  prevailed  in  the  ac- 
tion, and  a  peremptory  writ  of  mandate  was  awarded, 
commanding  the  appellant  to  issue  a  warrant  upon 
the  treasurer  of  the  county,  payable  to  the  relator,  for 
the  funds  belonging  to  his  township.  By  the  errors 
assigned,  appellant  calls  in  question  the  sufficiency  of 
the  alternative  writ  of  mandate  upon  demurrer,  and 
complains  of  the  rulings  of  the  court  in  denying  his 
right  to  file  his  interplea,  and  in  overruling  his  motion 
to  make  the  complaint  more  specific,  and  in  sustaining 
a  demurrer  to  the  first  paragraph  of  the  relator's  re- 
turn to  the  alternative  writ,  and  in  overruling  a  mo- 
tion for  a  new  trial.  The  alternative  writ  issued  in 
the  cause,  and  to  which  the  appellant  filed  his  return, 
recites  the  filing  of  a  petition  for  the  writ,  and  also  the 
material  facts  alleged  therein,  which,  in  substance, 
are  as  follows:  That  on  the  12th  day  of  June,  1897, 
there  existed  a  vacancy  in  the  office  of  township  trus- 
tee of  Bearcreek  township  in  Jay  county,  Indiana, 
which  vacancy  in  said  office  had  been  judicially  de- 
termined by  the  Jay  Circuit  Court,  before  said  day. 
That  on  June  12,  1897,  the  relator  was  duly  ap- 
pointed, by  the  board  of  commissioners  of  the  county 
of  Jay,  township  trustee  in  and  for  said  Bearcreek 
township,  on  account  of,  and  by  reason  of  said  va- 
cancy in  said  office.  That  on  the  14th  day  of  June, 
1897,  he,  pursuant  to  said  appointment  as  such  town- 
ship trustee,  filed  with  the  auditor  of  Jay  county  his 
official  bond,  as  required  by  law,  which  was  duly 
approved  by  said  auditor,  and  took  the  oath  of  office, 
and  was  then  and  there  duly  qualified  as  trustee  of 
said  Bearcreek  township,  and  is  now,  and  ever  since 
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haB  been,  the  trustee  of  said  township,  and  as  sncb 
is  entitled,  under  the  laws  of  the  State,,  to  the  posses- 
sion and  custody  of  all  public  moneys  due  to  or  belong* 
ing  to  said  township,  and  especially  to  the  possessioD 
and  custody  of  |3,680.00  public  revenue  due  to  said 
township  on  Jiily  10,  1897,  for  the  July  distributioD 
of  that  year  as  follows,  to  wit:  (Here  are  set  out 
the  several  amounts  and  the  several  funds  to  which 
the  same  belong,  aggregating  an  amount  total  of 
13,680.52.)  On  the  19th  day  of  July,  1897,  before  the 
announcement  of  this  action,  the  relator,  as  such  trus- 
tee, demanded  of  the  defendant,  as  auditor  of  Jay 
county,  that  he  issue  a  warrant  on  the  treasurer  of 
that  county  in  favor  of  him  as  trustee  of  said  township 
for  the  said  funds,  etc.,  but  the  defendant  refused  to 
do  so,  and  still  fails  and  refuses  to  issue  said  warrant. 
The  prayer  of  the  petition  is  recited  in  the  writ,  and 
the  defendant,  as  auditor,  is  commanded  to  issue  the 
warrant  as  prayed  for,  or  show  cause,  if  any,  for  his 
failure  to  discharge  this  duty.  The  question  is,  do  the 
facts  entitle  the  relator  to  the  warrant  for  the  money 
in  the  county  treasury  belonging  to  the  township,  of 
which,  as  the  facts  apparently  establish,  he  is  the 
trustee? 

The  relator,  as  the  trustee  of  the  township,  was  au- 
thorized to  receive  all  moneys  belonging  to  his  town- 
ship. Clause  two  of  section  8068,  Bums'  R.  S.  1894 
(5993,  R.  S.  1881).  By  section  8075,  Burns'  R.  S.  1894 
(0000,  R.  S.  1881),  the  county  treasurer,  immediately 
after  his  annual  settlement  with  the  county  auditor, 
upon  the  warrant  of  the  latter  officer,  is  required  to 
pay  over  to  the  proper  township  trustee  all  moneys  in 
his  hands  belonging  to  the  township.  It  is  disclosed 
that  the  funds  for  which  the  relator  sought  to  obtain 
the  warrant  had  been  apportioned  to  Bearcreek  town- 
ship, and  were  due  and  belonging  to  said  township  at 
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and  before  the  demand  was  made  upon  the  appellant 
for  the  warrant  in  controversy.  Section  8070,  Burns^  R. 
S.  1894  (5995,  K.  S.  1881),  provides  that  the  trustee  of 
the  township  shall  superintend  the  financial  affairs  of 
the  township,  and,  with  the  concurrence  of  the  board 
of  commissioners,  shall,  at  the  time  therein  stated, 
levy  a  tax  for  township,  road,  and  other  purposes,  on 
the  property  of  the  towjiship,  and  report  the  same  to 
the  auditor,  who  shall  enter  it  on  the  tax  duplicate; 
etc.,  and  the  treasurer  shall  collect  the  tax  as  other 
taxes  are  collected.  Under  section  7973,  Burns'  R.  S. 
1894  (5895,  R.  S.  1881),  it  is  made  the  duty  of  the  aud- 
itor, among  other  things,  to  issue  a  warrant  on  the 
treasurer,  payable  to  the  person  entitled  to  receive  the 
same,  for  such  sums  of  money  as  may  be  fixed  by  law, 
etc.  The  duty  of  apportioning  the  several  funds  be- 
longing to  each  township  in  accordance  with  the  law 
rests  upon  the  auditor,  and  the  duty  of  paying  the 
money  over  to  the  proper  township  trustee  on  the  war- 
rant of  the  auditor  is  enjoined  upon  the  county  treas- 
urer, and  in  each  case  the  duty  of  these  respective 
oflScers  relates  directly  to  the  township.  It  is  clear 
under  the  facts  that  the  law  made  it  the  imperative 
duty  of  appellant,  as  the  auditor  of  the  county,  to 
draw  a  warrant  on  the  county  treasurer,  payable  to 
the  proper  trustee  of  Bearcreek  township,  for  the 
money  in  controversy ;  and,  as  no  other  adequate  rem- 
edy existed,  such  duty  will  be  enforced  by  a  writ  of 
mandate.  State  v.  Buckles,  39  Ind.  272;  Frisbie  v. 
Fogg,  78  Ind.  269;  W ampler  v.  State,  148  Ind.  557,  and 
authorities  there  cited;  Morris  v.  State,  96  Ind.  597; 
State  V.  Board,  etc.,  136  Ind.  207.  The  alternative  writ 
does  not  proceed  upon  the  theory  that  there  is  any  dis- 
pute about  the  title  to  the  ofllce,  or  conflicting  claims 
thereto.  The  sole  question  presented  by  it  relates  to 
the  question  of  appellant's  refusal,  as  auditor,  to  issue 
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the  warrant  to  the  relator.  It  is  shown  that  the  latter 
had  been  appointed  to  fill  an  existing  vacancy  in  the 
ofiSce  of  trustee  of  Bearcreek  township,  which,  before 
the  appointment  was  made,  had  been  judicially  de- 
termined. The  facts  disclosed  that  a  vacancy  had 
occurred  in  the  office  in  question,  which,  under  the 
provisions  of  section  5996,  R.  S.  1881,  the  board  of  com- 
missioners is  empowered  to  fill  by  appointment,  and 
that  the  board  had  exercised  this  power  and  ap- 
pointed the  relator,  and  that  he  had  duly  qualified 
under  said  appointment  by  filing  his  bond  to  the  ap- 
proval of  the  auditor,  and  taken  the  oath  of  office  as 
required  by  law.  These  facts,  at  least  for  the  purpose 
of  this  suit,  fully  establish  that  a  vacancy  was  recog- 
nized to  exist  by  the  appointing  power,  and  that  the 
relator  had  been  rightfully  appointed  to  fill  it.  McOee 
V.  State,  103  Ind.  444;  Osborne  v.  State,  128  Ind.  129, 
and  authorities  cited.  The  prima  facie  right  or  title 
of  the  relator  to  the  office  of  trustee  was  thereby 
shown,  and  his  right  to  exercise  the  functions  thereof, 
among  which  was  the  authority  or  right  to  receive 
the  money  belonging  to  the  township,  followed  as  a 
necessary  consequence,  and,  so  far  as  the  appellant 
was  concerned  it  was,  under  the  circumstances,  incum- 
bent upon  him  to  discharge  his  duty  in  the  premises 
by  issuing  the  warrant  in  question,  or  show  a  sufficient 
legal  excuse  for  his  refusal  to  do  so.  The  facts  estab- 
lished that  the  relator  was,  at  the  time  he  made  the 
demand,  and  at  the  time  he  instituted  this  action,  the 
proper  trustee  of  the  township,  and  the  law  fully  justi- 
fied and. protected  the  appellant  in  issuing  to  him,  as 
such  trustee,  the  warrant  for  the  funds  apportioned  to 
his  township,  due  and  belonging  thereto.  It  is  in- 
sisted, however,  that  in  any  view  of  the  case,  inasmuch 
as  this  action  is  by  the  State  on  the  relation  of  Stoltz 
as  the  trustee  of  the  civil  township,  that  it  cannot  be 
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maintained,  so  far  as  it  concerns  the  funds  belonging 
to  the  school  township;  that  in  regard  to  such  funds 
the  suit  must  be  on  the  relation  of  Stoltz  as  trustee 
of  the  school  township.  It  is  true  that  under  the  law 
of  this  state  a  civil  township  and  a  school  township 
are  each  distinct  municipal  corporations,  embracing 
the  same  territory,  but  nevertheless  the  trustee  of  the 
former,  by  the  law,  is  made  ew  officio  trustee  of  the  lat- 
ter, and  as  trustee  he  is  entitled  to  the  funds  of  both 
townships,  and  holds  them  in  trust  for  the  one  to 
which  they  legitimately  belong;  consequently,  as  the 
trustee  of  the  civil  township,  Stoltz  was  the  proper 
relator,  as  in  such  capacity  he  represented  both  town- 
ships, and  therefore  was  not  required  to  institute  an- 
other and  independent  action,  as  the  trustee  of  the 
school  township,  in  order  to  obtain  the  money  belong- 
ing to  the  latter.  See  Rosa  v.  StatCy  131  Ind.  548; 
Young  v.  State,  138  Ind.  206.  The  demurrer  to  the 
alternative  writ  was  properly  overruled.  Appellant^s 
return  to  the  writ,  which  was  in  the  nature  of  an 
answer,  consisted  of  the  general  denial,  and  a  para- 
graph in  which  he  averred  certain  facts  as  an  excuse 
or  justification  for  his  refusal  to  issue  the  warrant  to 
the  relator.  These,  in  substance,  were  that  at  the 
general  election  in  1894  one  Bishop  was  duly  elected 
to  the  office  of  trustee  of  Bearcreek  township.  Jay 
county,  Indiana,  and  on  the  6th  day  of  September, 
1895,  he  duly  qualified  as  such  trustee,  and  entered  on 
the  discharge  of  the  duties  of  the  office.  That  subse- 
quently in  May,  1897,  in  an  action  upon  information 
instituted  in  the  Jay  Circuit  Court  by  the  State,  on 
the  relation  of  the  proper  prosecuting  attorney 
against  Bishop,  the  latter  was  by  the  judgment  of 
that  court  ousted  from  said  office,  and  the  same  de- 
clared to  be  vacant,  on  the  ground  that  Bishop  had 
been  appointed  and  installed  as  postmaster,  etc.     It 
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is  alleged  that  Bishop  had  appealed  in  term  from  said 
judgment  to  the  Supreme  Court  of  Indiana,  and  that 
since  the  rendition  of  said  judgment,  and  the  appoint- 
ment of  the  relator  to  fill  the  vacancy,  Bishop  still  con- 
tinued to  claim  to  be  the  lawful  and  legal  trustee  of 
Bearcreek  township,  and  had  demanded  that  appel- 
lant draw  a  warrant  in  his  favor  for  the  identical 
funds  and  money  claimed  by  the  relator  in  this  action. 
It  was  further  alleged  that  appellant,  under  these 
facts,  refused  to  issue  a  warrant  to  Bishop  until  it 
was  determined  who  was  the  legal  trustee  of  said 
township,  and  that  he  is  ready  and  willing  to  draw  a 
warrant  for  the  funds  in  question  whenever  it  is  set- 
tled who  is  the  proper  trustee  of  that  township;  that 
both  the  relator  and  Bishop  are  claiming  the  right  to 
discharge  the  duties  of  the  oflQce,  and  are  each  de- 
manding of  appellant  the  right  to  receive  said  war- 
rant, and  that  he  "does  not  know  and  cannot  know'* 
which  one  is  entitled  to  receive  the  money  of  the  town- 
ship until  said  cause  appealed  to  the  Supreme  Court 
is  finally  determined  therein,  etc.  That  the  demurrer 
to  this  paragraph  of  the  return  was  properly  sus- 
tained, we  think,  is  evident.  As  heretofore  said,  the 
facts  recited  in  the  alternative  writ  established  at 
least  that  the  relator  had  a  prima  facie  title  or  right 
to  the  office,  and  was  entitled  to  discharge  the  duties 
thereof.  The  ultimate  title  or  right  of  either  the 
relator  or  Bishop  to  the  office  of  trustee  was  not  a 
matter  which  the  appellant  in  this  action  could  legit- 
imately put  in  issue.  He  sought  to  be  excused  from 
issuing  the  warrant  in  controversy,  for  the  reason  that 
Bishop,  who  had  been  by  the  proper  court  expelled 
from  the  office,  had  taken  a  term  time  appeal  from  the 
judgment  of  ouster  to  the  Supreme  Court,  and  was 
still  claiming  the  right  to  exercise  the  functions  of  the 
office  from  which  the  court  had  expelled  him.     The 
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relator  had  been  appointed  after  the  office  had  been 
declared  vacant  by  the  judgment  of  the  court,  and  had 
taken  the  oath  of  office  and  executed  and  filed  the 
official  bond  required  by  law,  which,  it  appears,  appel- 
lant, as  auditor,  had  accepted  and  approved.  Under 
the  circumstances,  to  all  intents  and  purposes  of  the 
law,  for  the  time  being  at  least,  he  was  the  proper 
township  trustee,  and,  as  such,  authorized  to  receive 
the  funds  due  and  belonging  to  his  township,  and  this 
was  all  in  respect  to  his  title  or  right  to  discharge  the 
duties  of  the  office  that  was  of  any  material  concern 
to  the  appellant.  It  cannot,  in  reason,  be  asserted 
that  under  the  facts  the  safety  of  the  public  money 
would  have  been  imperiled,  and  appellant  perhaps 
subjected  to  liability,  had  he  complied  with  the  de- 
mand and  issued  the  warrant  to  the  relator;  for  in 
the  event  that  Bishop  prevailed  in  the  cause  appealed 
to  this  court,  and  was  finally  adjudged  to  be  the 
proper  trustee  of  the  township,  it  is  clear  that  upon 
such  a  result,  as  to  all  funds  received  by  him  as  trus- 
tee during  the  time  he  was  in  discharge  of  the  duties 
of  the  office  under  his  apparent  right  and  title,  and 
T«7hich  had  not  been  legitimately  applied  to  the  use  of 
the  township,  he  would  be  compelled  to  account  for 
and  pay  over  to  Bishop,  as  such  trustee,  and  in  default 
thereof  would  be  liable  on  the  bond  which  he  had  exe- 
cuted. But  to  hold  that  appellant  was  excused  from 
the  discharge  of  the  duty  imposed  upon  him  by  the 
statute,  and  thereby  permit  him  to  deprive  the  town- 
ship of  its  funds  until  the  claim  of  Bishop  to  the  office 
is  finally  siettled,  might  imperil,  and,  no  doubt  would, 
retard  the  public  interests  of  the  township,  and  could 
result  in  benefit  to  no  one.  It  is  evident  that  the  al- 
leged rights  of  Bishop  to  the  office  in  question  can  in 
no  manner  be  impaired  or  prejudiced  by  the  judgment 
in  this  action.    It  must  be  remembered  that  this  is  not 


818  SUPREME  COURT  OF  INDIANA, 

Manor,  Auditor,  v.  The  State,  ex  rd.  Stolts,  Trustee. 

a  direct  proceeding  to  settle  the  title  to  the  office,  but 
one  for  a  writ  of  mandate  to  enable  the  township,  by 
and  through  the  agency  of  the  relator,  to  obtain  the 
public  money  to  which  it  is  entitled.  A  sufficient  prima 
facie  title  and  right  to  the  office  was  all,  upon  that 
feature  of  the  case,  that  was  involved,  and  the  court 
could  not,  under  the  circumstances  in  this  action,  be 
required  to  go  behind  such  title  and  determine  the 
ultimate  right  of  the  relator  to  the  office.  In  addition 
to  the  authorities  heretofore  cited,  see  the  following, 
which  fully  support  this  principle :  State  v.  Boards  etc.y 
12-1:  Ind.  564;  Commonwealth  v.  Baxter^  35  Pa.  St.  263; 
Kerr  Y.Trego,  47  Pa.  St.  292;  People  v.  Miller,  16  Mich. 
66;  People  v.  CallagJian,  83  HI.  128;  State  v.  Sherwood, 
16  Minn.  221,  2  Am.  Rep.  116;  People  v.  Head,  35111. 
287;  Crowell  v.  Lambert,  10  Minn.  369;  Hunter  v. 
Chandler,  45  Mo.  462;  Ewing  v.  Thompson,  48  Pa,  St. 
372;  Hadley  v.  Mayor,  33  N.  Y.  603;  Marbury  v.  Mad- 
ison, 1  Cranch  137;  Ex  parte  Heath,  3  Hill  42;  People 
V.  Stevens,  5  Hill  616;  Merrill  on  Mandamus,  section 
142, 154  €t  seq.;  State  v.  Johnson,  35  Fla.  539,  16  South. 
786,  31  L.  R.  A.  357,  and  authorities  there  cited.  Some 
other  questions  are  argued  by  counsel  for  appellant, 
but  these  in  effect  are  decided  by  the  conclusions  here- 
in reached,  and  as  the  judgment  is  clearly  right  under 
the  evidence,  they  merit  no  further  consideration. 
Judgment  affirmed. 
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TmSTLETHWAITE   ET  AL  V.  ThE  StATE. 

[No.  18,264.    Filed  January  27,  1808.] 

MxTNioiPAL  Ck)BFORATiONS.  —  Ordinance.  —  Amendment.  —  Repecd.  — 
Where  there  is  an  ordinance  regulating  the  prices  to  be  charged 
by  Gompcuiies  furnishing  natural  gas  to  consumers,  a  subsequent 
amendatory  ordinance  which  increases  the  price  to  be  charged  by  a 
particular  company  for  a  certain  time,  does  not  repeal  the  prior 
oijdinance,  and,  on  the  expiration  of  the  time,  the  prior  ordinance 
controls,    pp.  SIB-SSS. 

Contempt. — Violation  of  Injunction.— Defense.— 'Where  a  gas  com- 
pany violates  an  order  of  a  court  of  equity,  enjoining  it  from  charg- 
ing consumers  more  than  a  specified  sum  for  gas,  it  is  no  defense  to  a 
prosecution  for  contempt,  that  the  officers  of  the  company  acted  in 
good  faith,  and  without  any  intention  of  violating,  an  order  of  the 
court,   pp.  3S4,  SS5. 

Prom  the  Hamilton  Circuit  C!ourt.     Affirmed. 

T.  J.  KcmCy  R:  K.  Kane,  and  Christian  &  Chris- 
tian^ for  appellants. 

Stephenson^  Shirts  d:  Fertig,  and  Robert  Denny, 
for  State. 

Monks,  J. — Appellants  were  fined  for  contempt  of 
court,  for  taking,  charging,  and  demanding  more  for 
the  use  of  natural  gas  than  the  maximum  amount 
fixed  by  an  ordinance  of  the  town  of  Westfleld,  in  vio- 
lation of  an  injunction  of  said  court.  It  appears  from 
the  record  that  in  an  action  brought  in  the  Hamilton 
Circuit  Court  by  Mendenhall  and  Denny,  residents  and 
consumers  of  natural  gas  in  the  town  of  Westfield, 
on  behalf  of  themselves  and  all  other  gas  consumers 
of  said  town,  against  the  Westfield  Gas  and  Milling 
Company,  a  final  decree  was  entered  in  June,  1894, 
perpetually  enjoining  said  gas  company,  its  assignees, 
grantees,  and  successors,  from  taking,  charging,  de- 
manding, or  collecting  more  than  eighty  cents  per 
month  for  the  use  of  natural  gas  in  cook  or  kitchen 
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Stoves  in  said  town,  the  same  being  the  maximum 
rate  fixed  by  section  seven  of  an  ordinance  of  said 
town  passed  January  4,  1889,  and  from/ raising  or  in- 
creasing the  monthly  or  yearly  charges  for  such  stoves 
above  eighty  cents  per  month,  the  maximum  rate  as 
aforesaid.  From  this  decree  an  appeal  was  prosecuted 
by  said  gas  company  to  this  court,  and  the  said  judg- 
ment was  on  November  19,  1895,  affirmed.  West  field 
0ns  and  Milling  Co.  v.  Mendenhally  142  Ind.  538.  While 
said  appeal  was  pending  in  this  court  the  Westfield 
Gas  and  Milling  Company  and  the  town  of  Westfield^ 
for  the  purpose  of  compromising  all  questions  in  said 
injunction  proceedings,  entered  into  an  agre^nent 
which  provided  that  the  town  of  Westfield  was  to  pass 
a  new  ordinance  regulating  the  price  for  which  gas 
should  be  furnished  in  said  town,  increasing  the  maxi- 
mum price  for  cook  stoves  to  f  1.25  per  month,  and  also 
that  one-half  of  the  costs  in  the  injunction  suit  pend- 
ing on  appeal  in  this  court  should  be  paid  by  said  gas 
company,  and  the  other  one-half  by  the  citizens  of  said 
town.  Afterwards,  in  accordance  with  the  terms  of 
said  agreement,  the  board  of  trustees  of  said  town, 
on  November  1,  1895,  passed  an  ordinance  fixing  the 
maximum  rates  to  be  charged  by  the  Westfield  Gas 
and  Milling  Company  to  consumers  in  said  town,  for 
the  period  of  eleven  months  from  November  1,  1895. 
The  enacting  clause  of  said  ordinance  was  as  follows: 
"Be  it  enacted  by  the  trustees  of  the  town  of  Westfield, 
that  so  much  of  section  seven  of  an  ordinance  passed 
and  dated  January  4, 1889,  regulating  the  prices  to  be 
charged  for  the  use  of  natural  gas  for  heating  and 
illuminating  purposes  by  the  Westfield  Gas  and  Mill- 
ing Company  shall  be  amended,  and  the  following 
prices  substituted  for  a  period  of  eleven  months  from 
November  1, 1895.'' 
The  body  of  the  act  provided  what  the  rates  should 
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be  per  month  from  "November  1st,  1895,  until  May  1st, 
1896,"  and  what  the  rates  should  be  from  "May  1st, 
1896,  until  October  1st,  1896,"  thus  in  express  terms, 
fixing  the  rates  only  for  eleven  months. 

Said  gas  company,  after  the  passage  of  said  ordi- 
nance, charged  and  collected  from  consumers  of  nat- 
ural gas  the  maximum  rates  fixed  by  said  ordinance, 
until  February  8,  1896. 

In  February,  1896,  one  of  the  appellants,  the  Westfield 
Gas  Company,  succeeded  by  purchase  to  the  rights 
and  franchises  of  said  Westfield  Gas  and  Milling  Com- 
pany, and  said  appellants,  from  that  date  until  the 
commencement  of  this  action,  in  December,  1896,  with 
a  full  knowledge  of  said  injunction,  demanded  and,  re- 
ceived rates  for  gas  in  excess  of  the  rates  fixed  by  sec- 
tion seven  of  said  ordinance  and  by  said  injunction. 

On  October  1st,  1896,  the  eleven  months  fixed  by 
said  ordinance,  during  which  the  increased  rates  could 
be  charged,  expired,  and  negotiations  were  opened  be- 
tween the  board  of  trustees  of  said  town  and  the  West- 
field  Gas  Company,  relative  to  the  rates  to  be  charged 
for  gas  by  the  said  company  in  the  future.  That  as  a 
result  of  said  negotiations,  a  resolution  in  writing  was 
passed  by  the  board  of  trustees  of  said  town  in  these 
words:  "Resolved,  that  the  Westfield  Gas  Company 
be  and  hereby  is  authorized  to  charge  and  collect  from 
consumers  of  natural  gas  in  the  town  of  Westfield, 
for  the  month  of  October,  1896,  the  same  rates  fixed 
in  the  ordinance  of  November  1,  1895,  amending  for 
eleven  months,  section  seven  of  the  ordinance  of  Janu- 
ary 4, 1889." 

And  it  was  further  agreed  that  if  said  company 

would  drill  wells  and  make  provision  to  furnish  an 

adequate  supply  of  gas  to  its  consumers  in  said  town, 

said  ordinance  of  November  1,  1895,  should  be  contin- 

VoL.  149—21 
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ued  in  effect.  That  the  Westfield  Gas  Company  after- 
ward completed  a  number  of  wells  and  fully  complied 
with  said  agreement,  but  no  ordinance  was  passed  by 
said  town  as  provided  in  said  agreement. 

It  is  not  claimed  by  appellants  that  said  last  oral 
agreement  made  between  the  Westfield  Gas  Company 
and  said  board  of  trustees  on  October  1,  1896,  for  the 
continuation  of  the  increased  rates  of  gas,  was  binding 
on  the  town.  It  is  clear  that  the  board  of  trustees  had 
no  power  to  make  such  a  contract. 

Appellants  insist  that  the  ordinance  passed  Novem- 
ber 1,  1895,  increasing  the  maximum  rates  to  be 
charged  for  the  use  of  natural  gas  for  eleven  months 
from  that  date,  entirely  abrogated  section  seven  of  the 
original  ordinance,  as  passed  January  4,  1889,  and 
that  after  the  expiration  of  said  eleven  months,  if 
said  limitation  was  valid,  there  was  no  restriction 
upon  the  rates  to  be  charged  for  the  use  of  natural 
gas,  but,  if  said  limitation  of  eleven  months  was  void, 
the  maximum  rates  to  be  charged  were  those  fixed  by 
said  ordinance  adopted  November  1,  1895. 

It  will  be  observed  that  the  ordinance  of  November 
1,  1895,  only  provided  the  rate  to  be  charged  by  the 
Westfield  Gas  and  Milling  Company,  while  section 
seven  of  the  original  ordinance  fixed  the  rates  to  be 
charged  by  all  corporations  and  persons  furnishing 
natural  gas  to  consumers  in  the  town  of  Westfield. 

It  is  clear,  we  think,  from  the  language  of  the  ordi- 
nance passed  November  1, 1895,  that  the  board  of  trus- 
tees did  noi  intend  to  repeal  section  seven  of  the  or- 
dinance of  January  4,  1889.  The  clause  "for  the 
period  of  eleven  months,"  and  the  word  "substitute," 
in  the  enacting  clause  of  said  ordinance,  qualifies  the 
word  "amend;"  and  it  is  evident  that  it  was  the  inten- 
tion of  the  town  board  that  the  price  named  in  said 
ordinance  should  affect  only  said  gas  company,  and 
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control  only  from  November  1, 1895,  to  October,  1896, 
a  period  of  eleven  months,  and  that  from  and  after 
that  day  the  rates  fixed  by  section  seven  of  the  orig- 
inal ordinance  shonld  control. 

The  resolution  adopted  by  the  board  of  trustees  on 
October  1,  1896,  expressly  declares  that  "The  same 
rate  fixed  by  the  ordinance  of  November  1,  1895, 
amending  for  eleven  months  section  seven  of  the  or- 
dinance of  January  4, 1889,"  thus  clearly  showing  that 
said  ordinance  of  November  1,  1895,  was  not  under- 
stood or  intended  to  amend  section  seven  of  the  or- 
dinance of  1889,  in  the  ordinary  sense  of  that  word, 
but  only  to  provide  a  temporary  schedule  of  rates  for 
the  period  named. 

Appellee  contends,  however,  that  the  contract  be- 
tween the  Westfleld  Gas  and  Milling  Company  and 
the  town  of  Westfield,  compromising  all  questions  in- 
volved in  said  injunction  suit,  was  illegal  and  void, 
for  the  reason  that  the  town  of  Westfield  was  not  a 
party  to  the  said  injunction  suit,  and  had  no  power  to 
compromise  the  case,  much  less  to  agree  that  the  citi- 
zens of  the  town  should  pay  one-half  of  the  costs;  and 
that  the  ordinance  of  November  1,  1895,  increasing 
the  maximum  prices  for  natural  gas,  passed  in  pur- 
suance of  said  agreement,  was  also  void ;  and  that  said 
ordinance  was  void  for  the  further  reason  that  the 
same  was  not  a  general  ordinance,  fixing  the  price  of 
gas  generally,  but  only  the  prices  to  be  charged  by  the 
Westfield  Gas  and  Milling  Company. 

It  is  probably  true  as  claimed  by  appellee,  that  the 
board  of  trustees  had  no  power  to  compromise  said  in- 
junction case  or  to  agree  to  pay  any  part  of  the  costs 
thereof,  or  that  the  citizens  of  the  town  should  pay 
any  part  thereof,  and  that  such  contract  was  invalid; 
but  it  is  not  necessary  to  decide  whether  or  not  said 
ordinance  was  void  for  the  reasons  urged  by  the  ap- 
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pellee,  because,  even  if  said  ordinance  was  valid,  it 
only  continued  in  force  until  October  1, 1896,  and  even 
if  continued  until  November  1, 1896,  by  the  resolution 
adopted  October  1,  1896,  the  same  was  not  in  force 
during  the  month  of  November,  1896,  during  which 
time  it  is  admitted  that  appellants  charged  and  col- 
lected rates  for  cook  stoves  in  excess  of  eighty  cents 
per  month,  which  was  prohibited  by  said  injunction. 
It  is  evident  that  appellants  violated  the  said  injunc- 
tion during  the  month  of  November,  1896,  if  not  before. 

Appellants,  in  their  answer  to  the  rule  to  show 
cause,  alleged  ^^that,  all  and  singular,  the  acts  charged 
against  them  were  done  in  perfect  good  faith,  and  in 
full  reliance  upon  said  agreement  and  ordinance  and 
resolution,  believing  that  said  Westfield  Gas  Com- 
pany had  a  right  to  act  thereunder  as  it  did;  and  the 
same  was  done  without  any  intention  to  violate  any 
order,  or  to  be  in  contempt  of  said  court." 

Appellants  insist  that  this  proceeding  is  under  sec- 
tion two  of  the  act  of  1879,  being  section  1019,  Bums* 
R.  S.  1894  (1007,  Horner's  R.  S.  1897),  and  that  they 
were  entitled  to  be  discharged  upon  said  answer  under 
the  provisions  of  section  9  of  said  act,  being  section 
1025,  Burns'  R.  S.  1894  (1013,  Horner's  R.  S.  1897). 

This,  however,  is  a  proceeding  against  appellants 
for  contempt,  to  enforce  a  civil  right  and  remedy ;  and 
it  is  expressly  provided  by  section  10  of  said  act,  as 
amended  (Acts  1881,  p.  10),  being  section  1026,  Burns' 
R.  S.  1894  (1014,  Horner's  R.  8.  1897),  that  said  act 
does  not  apply  to  proceedings  of  this  kind. 

The  Hamilton  Circuit  Court  had  the  inherent  power 
to  punish  appellants  for  contempt  for  violating  said 
injunction.  In  such  proceeding  appellants  could  not 
purge  themselves  by  alleging  in  their  answer  that  they 
acted  in  good  faith,  and  without  any  intention  of  vio- 
lating said  order  of  the  court.     The  rights  of  the 
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parties  who  obtained  said  injunction  cannot  be  de- 
feated in  this  way.  Whether  or  not  appellants  were 
guilty  of  contempt  did  not  depend  qn  their  intention, 
but  upon  the  acts  done  by  them.  Hawkins  v.  StatCf 
126  Ind.  294;  Dodge  v.  State^  140  Ind.  284,  288; 
Thompson  v.  Pennsylvania  JB.  R.  Co.,  48  N.  J.  Eq.  106, 
21  Atl.  182,  and  cases  cited;  Wilcox  Silver  Plate  Co.  v. 
Schimmely  59  Mich.  524,  26  N.  W.  692,  and  cases  cited; 
Cartwrighfs  Case^  114  Mass.  230,  238-240;  Snowman 
V.  Harford^  57  Me.  397;  Hawley  v.  Bennett^  4  Paige 
Ch.  163;  People  v.  Compton,  1  Duer  (N.  Y.)  512;  Buf- 
fum'3  Case,  13  N.  H.  14;  State  v.  Matthews^  37  N.  H. 
450;  Watson  v.  Citizens  Savings  Bank,  5  S.  C.  169; 
Huntington  v.  McMahon,  48  Conn.  174,  200,  201; 
Hughes  v.  People,  6  Colo.  436;  Wells,  Fargo  dt  Co.  v. 
Oregon,  etc.,  B.  W.  and  Nav.  Co.,  19  Fed.  20;  Wart- 
man  V.  Wartrmn,  Taney's  Dec.  (U.  S.)  362;  4  Ency.  PL 
and  Prac.  791. 

In  Wilcox  Silver  Plate  Co.  v.  Schimmel,  supra,  it  is 
said:  "They  were  bound  to  obey  the  injunction,  and 
they  disobeyed  it  at  their  peril.  Neither  their  belief, 
motive,  or  intent  with  which  the  writ  is  disobeyed  in 
any  manner  varies  the  responsibility  of  the  party  who 
violates  it;  on  the  contrary,  they  are  liable  for  its 
violation  in  whatever  capacity  or  from  whatever  mo- 
tives they  may  have  acted." 

Finding  no  error  in  the  record,  the  judgment  is  af- 
firmed. 
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Miller  kt  al.  v.  Dill  et  al. 
ml 
m  [No.  17,940.    Filed  Jsniurj  38. 180a] 

11  (o  Cancel  NoU.—Oro»»-Examiiiatiim.—ForgeTji. 

to  cancel  »  note  on  the  ground  that  the  same  was 

mproper  to  ask  a  p&rt^  plaintiff,  on  croes-examina- 

le  had  not  heard  his  oo-plaintiff  make  statemento 

_  Lastit7  of  defendant,  oa  the  theoi?  that  the  note  in 

suit  was  executed  bj  said  plointiS  in  compromise  ot  a  oontemplated 

slander  suit  based  upon  such  statement,  where  tiie  examination  in 

ohief  bad  not  involved  any  inquiry  as  to  said  statemenL    p.  StS. 

Sake. — Action  to  Caned  Note. — Forgery. — In  the  trial  of  an  action 
brought  te  cancel  a  note  on  the  ground  of  forgery,  it  is  improper  to 
show  that  plaintiff  conveyed  property  held  by  him  at  the  time  ot 
the  alleged  execution  of  the  note,  on  the  theory  that  plaintift  exe- 
cuted same  to  compromise  and  avoid  a  slander  suit,  and  conveyed 
his  property  for  the  purpose  of  defeating  the  collection  of  the  note, 
as  there  can  be  no  inference  from  the  mere  conveyance  of  property 
that  the  grantor  is  a  debtor,    pp.  SS9,  SSO. 

%iXK.—Aetitnt  to  Cancel  Note.— Forger^.— la  a  suit  to  cancel  a  noie 
on  the  ground  of  forgery,  evidence  offered  to  the  effect  that  plain- 
tiff and  witness  had  talked  about  the  note  seveial  times,  and 
plaintiff  had  never  denied  its  execution  was  properly  rejected,  where 
there  was  nothing  in  the  evidence  disclosing  the  character  of  snch 
conversation  from  which  it  oould  be  ascertained  whether  an; 
reason  existed  for  the  denial  of  the  execution  thereof,    pp.  SSO,  SSI. 

Sake. — Expert  Witneat. — Forgery. — No  error  is  committed  in  refusing 
to  permit  an  expert  witness  to  testify  that  a  forger,  in  disguising 
and  imitating  handwritings,  is  more  partionlar  at  the  beginning 
than  at  the  closing  of  such  efforL    p.  331. 

Sua.— Exception  to  Admimon  Of—Objection*  Miut  be  Specific.- 
Objections  made  to  the  admission  of  evidence  must  be  specific,  ob- 
jections made  on  the  ground  that  the  evidence  is  irrelevant,  incom- 
petent, and  immaterial  present  no  question  for  review,  pp.  331, 33t. 

Sake. — Action  to  Cancel  Note  as  a  Forgery. — Slander. — Where  in 
the  trial  of  an  action  to  cancel  a  note  as  a  forgery,  defendant  intro- 
duced evidence  to  the  effect  that  plaintiff  had  uttered  a  slander 
against  defendant  by  stating,  in  effect,  that  she  was  pregnant,  and 
that  when  threatened  with  a  suit  for  such  slander,  he  had  executed 
the  note  in  suit  and  delivered  it  to  her  as  genuine  in  settlement  of 
her  supposed  damages,  evidence  going  to  show  that  at  the  time  the 
alleged  slander  was  uttered,  defendant  was  in  fact  pregnant,  was 
properly  admitted  for  the  purpose  of  determining  the  influanoes 
inducing  plaintiff  to  execute  the  note.     pp.  SSI,  333. 
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Trial. — Examinaiion  of  Witness. — It  will  not  be  presumed  that  the 
trial  court  permitted  an  improper  examination  to  continue,  over  ob- 
jections sustained  by  it  until  it  was  itself  prejudiced  in  favor  of  the 
examining  party,   p.  SS4. 

'EvjDESCB.—Eicpert  Witness. — Action  to  Caned  Note. — Forgery. -jl^o 
error  was  committed  in  the  trial  of  an  action  to  cancel  a  note  as  a 
forgery  in  permitting  witnesses  to  testify  to  the  genuineness  of 
plaintiff's  signature  to  bank  checks,  which  were  not  papers  in  the 
case  and  not  admitted  to  be  genuine,  where  no  comparisons  were 
made,  and  where  the  signatures  so  proved  were  rejected  as  evi- 
dence,   pp.  S34y  SS5. 

Trial. — Introchiction  of  Evidence  out  of  Regular  Order.— Discretion 
of  Court. — The  introduction  of  evidence  out  of  its  regular  order  is 
within  the  sound  discretion  of  the  trial  court,  and,  unless  made  to 
appear  as  an  abuse  of  discretion,  is  not  error.  j>.  SS6. 

BviDENOE. — Action  to  Cancel  Note. — Forgery. — In  an  action  to  cancel 
a  note  alleged  to  have  been  forged,  evidence  that  defendant  sold  to 
witness  a  forged  note  and  afterward  went  to  the  office  of  witness 
disguised  and  offered  to  sell  him  the  note  in  suit  was  competent  as 
a  link  in  the  chain  of  circumstances  tending  to  show  defendant's 
guilty  knowledge  of  the  forgery  of  the  note.   p.  335,  336. 

Same. — Weight  Of.— The  Supreme  Court  cannot  weigh  and  pass  upon 
conflicts  ii^  the  evidence,  and  if  the  evidence  most  favorable  to  the 
decision  of  the  trial  court,  standing  alone,  is  sufficient,  the  judgment 
must  be  upheld,    p.  336. 

Same. — Action  to  Cancel  Note. — Forgery, — Sufficiency  of  Evidence  to 
Sustain  Judgment. — In  an  action  to  cancel  a  note  on  the  ground 
that  same  was  forged,  evidence  that  the  blank  upon  which  the 
note  was  written  was  printed  almost  two  years  after  the  alleged 
execution  of  the  note  was  sufficient  of  itself  to  sustain  a  judgment 
canceling  such  note,    pp,  336,  337. 

Costs. — Consolidation  of  Causes  of  Action. — Apportionment  of  Costs. 
— Where  two  causes  were  pending  in  which  the  evidence  would  be 
substantially  the  same,  and  by  order  of  court  the  trial  and  proceed- 
ings were  had  in  one  cause,  the  finding  therein  to  control  the  other 
cause,  it  will  be  presumed  that  the  order  of  court  was  followed,  and 
that  no  costs  were  made  in  the  cause  which  was  not  tried,  and  the 
judgment  of  the  trial  court  overruling  a  motion  to  apportion  the 
costs  between  the  two  causes  will  be  sustained,    p.  337. 

From  the  Tippecanoe  Circuit  Court.  Affirmed. 

George  P.  Haywood,  Charles  A.  Burnett  and  B,  P. 
DeHarty  for  appellants. 
R.  P.  Davidson  and  D.  E.  Storms,  for  appellees. 
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Hackney,  J. — In  the  lower  court  two  suits  were  in- 
stituted by  the  appellees,  Edwin  S.  Dill  and  Calvin 
Dill;  one  against  the  appellant,  Anna  Collins,  and  one 
against  the  said  Anna  Collins  and  the  appellant, 
Henry  A.  Miller.  In  each  suit  it  was  sought  to  cancel, 
as  a  forgery,  a  note,  in  the  one  suit  for  f  500.00,  claimed 
to  have  been  made  to  and  held  by  said  Anna  Collins; 
and  in  the  other  suit  for  f 600.00,  claimed  to  have  been 
made  to  said  Anna  Collins,  and  by  her  transferred  to 
said  Miller.  The  two  suits  were  consolidated,  and 
tried  together  upon  the  issues  of  general  denial  of  the 
complaints,  counterclaims  seeking  to  recover  upon 
the  notes,  and  answers  to  the  counterclaim  in  sworn 
denials  of  the  execution  of  the  notes.  The  questions 
for  decision  arise  upon  the  motion  for  a  new  trial  and 
a  motion  for  the  apportionment  of  costs. 

The  first  question  presented  upon  the  motion  for  a 
new  trial  relates  to  the  sustaining  of  appellees^  objec- 
tion to  this  question,  asked  of  Calvin  Dill  upon  cross- 
examination:  "Isn^t  it  a  fact,  Mr.  Dill,  that  you  your- 
self have  heard  Ed.  say  things  affecting  the  chastity 
of  Anna  Collins  during  that  summer?" 

The  relevancy  of  the  question  is  urged  upon  the 
theory  of  the  appellants  that  in  the  summer  of  1891 
the  appellee  Edwin  S.  Dill  had  been  threatened  by 
Anna  Collins  with  a  suit  for  slander,  claimed  to  have 
been  uttered  by  him  in  certain  reflections  upon  her 
character  for  chastity,  which  threatened  suit  had  been 
compromised  by  him  by  the  execution  of  the  notes  in 
suit,  said  Calvin  Dill  executing  them  as  surety  for 
Edwin.  The  objection  to  the  question,  however,  was 
that  it  was  not  a  proper  cross-examination,  and  this, 
we  have  no  doubt,  was  correct.  The  examination  in 
chief  had  not  involved  any  inquiry  as  to  the  state- 
ments of  Edwin  concerning  her  character,  nor  as  to 
any  knowledge  of  the  witness  that  her  character  had 
been  questioned  by  Edwin. 
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In  the  crosB-examination  of  Edwin  S.  Dill  the  court 
excluded  qnestions  as  to  whether  he  had  not,  prior  to 
the  time  of  the  alleged  execution  of  the  notes,  made 
certain  statements  of  a  slanderous  character  concern- 
ing Anna  Collins,  to  persons  named.  The  witness  had, 
in  chief,  only  testified  in  denial  of  the  execution  of 
the  notes  and  of  his  knowledge  of  their  existence. .  He 
had  not  gone  into  the  questiqn  of  the  consideration  of 
the  notes,  and  had  not  mentioned  any  of  the  slanders 
involved  in  the  theory  of  the  appellants.  There  was 
no  possible  foundation  for  the  attempted  cross-exam- 
ination, and  the  court^s  ruling  was  proper. 

Questions  were  asked  upon  the  cross-examination 
of  Calvin  and  of  Edwin  S.  Dill  as  to  when  it  was  that 
Anna  Collins  and  Harry  Dill,  a  son  of  Calvin,  "had 
some  difficulty  ♦  ♦  ♦  with  reference  to  a  breach 
of  promise  suit.''  The  court  excluded  the  questions  as 
not  pertinent  to  the  examination  in  chief,  and  we 
think  no  error  was  committed  thereby.  It  is  further 
insisted,  however,  that  the  inquiry  was  proper  to  show 
an  ill  feeling  between  the  Dills  and  Anna  Collins.  It 
is  not  claimed  that  it  had  theretofore  been  inquired  as 
to  the  state  of  feeling  between  them,  and  without  this 
it  cannot  be  proper  to  examine  into  the  character  of  a 
difficulty  claimed  to  have  generated  an  ill  feeling. 

On  the  cross-examination  of  Edwin  S.  Dill  it  was 
asked  if  he  then  owned  property,  and  if  he  had  not 
conveyed  property,  held  by  him  at  the  time  of  the  al- 
leged execution  of  the  notes;  to  which  questions  the 
court  sustained  appellees'  objections.  It  is  claimed 
that  these  questions  would  have  elicited  the  informa- 
tion that  the  witness  had  conveyed  property  held  by 
him  at  the  time  of  the  alleged  execution  of  the  notes, 
and  that  he  had  no  property  at  the  time  of  the  exam- 
ination. The  inferences  sought  to  be  drawn  were  that 
the  conveyance  was  fraudulent,  having  been  intended 
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to  defeat  these  notes,  and  therefore  an  act  inconsistent 
with  the  evidence  of  the  witness  that  he  had  not  exe- 
cuted the  notes,  and  had  no  knowledge  of  their  ex- 
istence. Whatever  the  legitimate  inference  from  a 
fraudulent  or  voluntary  conveyance,  there  can  be  no 
inference  from  the  mere  conveyance  of  one's  property 
that  he  is  a  debtor,  or  that  he  does  so  to  defeat  a  claim 
the  validity  of  which  he  denies.  Nor  is  it  true  that  the 
examination  was  proper  upon  the  theory  that  one 
liable  in  slander  is  subject  to  evidence  of  his  financial 
condition.  This  was  not  a  suit  for  slander,  and  if  it 
were,  the  inquiry,  as  a  matter  of  cross-examination, 
would  require  some  basis  from  the  examination  in 
chief,  which  is  wholly  absent  here. 

A  witness  for  the  appellants  had  testified  that  Ed- 
win S.  Dill,  in  the  summer  of  1891,  repeated  to  the  wit- 
ness a  statement  which  he  claimed  to  have  made  to 
another  concerning  Anna  Collins,  which  statement,  if 
untrue,  was  slanderous.  The  witness  was  then  asked 
if  he  had  ever  heard  the  statement  before,  and  he  an- 
swered that  he  had  not,  but  the  answer  was  stricken 
out  by  the  court  without  an  exception  by  the  appel- 
lants. He  was  then  asked  if  before  that  occasion  he 
had  heard  talk  of  her  condition,  to  which  question  the 
court  sustained  an  objection.  There  was  no  error  in 
the  ruling.  Whether  that  was  or  was  not  the  first  ex- 
pression of  the  alleged  slander  which  came  to  the  wit- 
ness would  not  aggravate  the  slander,  and  appellants 
were  not  to  be  benefited   by  mitigating  it. 

It  was  asked  of  a  witness  for  the  appellants  if  Ed- 
win S.  Dill  at  any  place  or  time  denied  the  execution 
of  the  notes.  The  court  sustained  the  objection  of  the 
appellees,  and  appellants  offered  to  prove  that  the 
witness  and  Dill  had  several  times  conversed  about 
the  notes,  and  that  the  latter  had  not  denied  their  ex- 
ecution.   Upon  the  rule  that  silence,  when  one  is  re- 


NOVEMBER  TERM,  1897— Vol,  149.        331 

Miller  et  al.  v.  Dill  et  al. 

quired  to  speak,  is  admissible  in  evidence,  the  appel- 
lants insist  that  the  offered  evidence  should  not  have 

been  excluded.  Nothing  in  the  evidence  of  the  witness 
disclosed  the  character  or  extent  of  the  conversation 
concerning  the  notes,  and,  if  the  rule  urged  were  appli- 
cable in  this  kind  of  a  case,  we  are  in  possession  of  no 
facts  disclosing  the  importance  or  the  necessity  for 
Dill  to  deny  the  execution  of  the  notes.  The  duty 
rested  upon  the  appellants  to  disclose  circumstances 
which  required  Dill  to  speak  before  his  failure  could 
become  proper  evidence. 

Complaint  is  made  that  an  expert  was  not  permitted 
to  testify  that  a  forger,  in  disguising  and  imitating 
handwritings,  is  more  particular  at  the  beginning  than 
at  the  closing  of  the  effort.  The  question  seems  not  to 
have  been  within  the  domain  of  expert  testimony.  It 
presented  no  question  of  science,  and  involved  no  rule 
not  subject  to  as  many  variations  as  there  might  be 
efforts  at  forging.  The  care  of  one  man  is  not  evidence 
of  the  care  which  may  be  exercised  by  another  in  an 
effort  to  commit  a  forgery,  any  more  than  is  the  skill 
of  one  man,  in  executing  the  imitation  or  disguise,  evi- 
dence of  the  skill  of  another. 

In  numerous  instances  evidence  was  admitted,  in  re- 
buttal, over  the  objections  of  the  appellants,  which 
evidence  the  appellants,  in  their  brief,  have  classified 
as  "(1)  Rumors  and  general  rumors  affecting  the 
chastity  of  Anna  Collins;  (2)  her  general  reputation 
for  chastity  in  the  neighborhood  where  she  lived  in 
1891;  (3)  evidence  pretending  to  be  of  an  expert  char- 
acter, with  reference  to  her  physical  appearance,  and 
opinions  of  witnesses  as  to  whether  or  not  she  was 
pregnant  in  the  summer  of  1891.*' 

As  to  the  first  class,  the  inquiry,  as  far  as  our  atten- 
tion  has  been  directed  to  the  evidence,  was  not  as  to 
rumors  simply,  but  was  as  to  general  rumors  in  the 
summer  of  1891,  to  the  effect  that  she  was  pregnant. 
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As  to  the  second  class,  there  was  no  instance  in 
which  specific  objections  were  made  to  the  evidence, 
the  only  objections  being  that  the  evidence  was  "irrel- 
evant, incompetent,  and  immaterial,''  and,  as  often 
decided,  raised  no  question. 

The  third  class,  as  given  by  the  appellants,  it  will 
be  observed,  related  to  the  physical  appearance  of 
Anna  Collins,  and  to  the  opinions  of  witnesses  that  in 
the  summer  of  1891  she  was  pregnant.  If  evidence 
that  she  was  pregnant  was  admissible,  it  cannot  be 
seriously  maintained  that  the  descriptions  of  her 
physical  appearance  was  a  subject  for  expert  testi- 
mony. 

These  classes  of  evidence  resolve  themselves  into 
this  inquiry:  Was  the  fact  that  she  was  pregnant  at 
the  time  of  the  alleged  slander  admissible?  Was  her 
appearance,  as  an  indication  of  a  condition  of  preg- 
nancy, competent?  And  was  the  existence,  at  the  time 
of  the  alleged  slander,  of  general  rumors  in  her  neigh- 
borhood, to  the  effect  that  she  was  pregnant,  admis- 
sible? 

Counsel  for  the  appellants  attack  the  rulings  of  the 
trial  court,  in  admitting  the  evidence,  upon  the  ground 
that  it  was  admitted  "to  smirch  the  character  of  Miss 
Collins,"  and  that  when  her  character  was  not  in  is- 
sue. The  pleadings  did  not  put  her  chatracter  in  issue, 
nor  was  the  question  of  slander,  introduced  by  the  ap- 
pellants,  expressly  in  issue  by  the  pleadings. 

In  favor  of  the  genuineness  of  the  notes,  the  appel- 
lants offered  evidence,  for  the  first  time,  that  the  ap- 
pellee Edwin  S.  Dill  had  uttered  a  slander  against 
Anna  Collins  by  stating,  in  effect,  that  she  was  preg- 
nant, and  that,  when  threatened  with  a  suit  for  such 
slander,  he  had  executed  the  notes,  and  delivered  them 
to  her  as  genuine,  in  settlement  of  her  supposed  dam- 
ages.   Such  evidence  was  of  a  corroborative  character, 
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as  tending  to  supply  a  consideration  for  the  notes, 
and  to  support  Anna  Collins  in  her  testimony  that 
they  came  from  Edwin  S.  Dill  as  genuine.  Thus  the 
motive  or  inducement  of  Edwin  S.  Dill  to  execute  the 
notes  was  made,  by  the  appellants,  an  important 
factor  in  support  of  their  genuineness.  It  certainly 
cannot  be  seriously  contended  that  evidence  of  the 
absence  of  such  motive  or  inducement  was  not  admis- 
sible in  rebuttal  of  the  evidence  of  the  appellants. 
That  she  was  in  fact  pregnant  at  the  time  of  the  al- 
leged slander,  while  not  conclusive  that  Edwin  did 
not  execute  the  notes,  was  evidence  that  there  had 
been  no  slander,  for  the  truth  of  the  words  spoken 
disproves  the  slander.  That  her  appearance,  as  to  in- 
creasing in  size  locally,  and  her  statements  that  she 
was  pregnant,  and  that  she  had  missed  her  menses  for 
some  months,  was  proper  evidence,  though  not  con- 
clusive, that  she  was  pregnant,  cannot  be  doubted. 

The  appearance  of  pregnancy,  and  the  fact  of  preg- 
nancy, at-  the  time  of  the  alleged  slander,  if  proper  to  . 
be  considered  in  determining  the  influences  inducing 
Edwin  S.  Dill  to  give  or  not  to  give  notes  for  f  1,100.00, 
it  would  seem  proper  also,  for  the  same  purpose,  to 
consider  the  existence  at  the  same  time  of  a  general 
rumor  in  the  neighborhood  where  she  resided  that  she 
was  pregnant.  While  it  may  be  true  that  in  a  suit  for 
the  slander  such  a  rumor  would  have  been  admissible 
only  in  mitigation  of  damages,  and  not  in  proof  or 
justification  of  the  slander,  that  conclusion  is  not  at 
variance  with  the  holding  that  such  general  rumor 
was  a  proper  element  in  the  circumstances  affecting 
the  judgment  of  Edwin  8.  Dill,  or  as  aiding  to  break 
the  force,  in  his  mind,  of  a  liability  so  great  that  he 
must  execute  notes  for  $1,100.00  in  settlement  of  such 
liability.  When  it  is  borne  in  mind  that  the  appellants 
introduced  the  element  of  slander  into  the  case  to 
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show  a  moving  inducement  to  Dill  to  execute  the 
notes,  it  seems  to  have  been  proper  for  Dill  to  rebut 
the  existence  of  such  an  inducement,  and  to  show 
that  she  was  entitled  to  no  damages,  or  as  little  dam- 
age as  possible. 

Complaint  is  also  made  of  the  conduct  of  counsel  for 
the  appellees,  while  conducting  the  cross-examination 
of  Anna  Collins,  in  continuing  to  ask  questions  as  to 
specific  acts  of  dishonesty  or  immorality  subsequent 
to  the  alleged  slander,  which  acts  the  court  had,  from 
the  beginning,  ruled  not  to  be  proper  subject  of  cross- 
examination. 

In  Randall  v.  StatCy  132  Ind.  539,  it  was  held  that 
persistence  in  such  a  course  might,  when  it  is  carried 
to  the  extent  of  prejudicing  the  jury,  be  cause  for  a 
new  trial.  In  any  case  the  trial  court,  having  the  wit- 
ness before  it,  and  enabled  to  obsei^e  the  effects  of 
the  examination,  both  as  to  the  witness  and  as  to  the 
jury,  is  better  able  to  judge  of  the  abuse  than  this 
court  can  ever  be;  and  no  doubt  that  court  should  in- 
terfere in  time  to  prevent  injustice.  This  case  was 
tried  without  a  jury,  and  we  will  not  presume  that  the 
court  permitted  an  improper  examination  to  continue, 
over  objections  sustained  by  it,  until  it  was  itself 
prejudiced  in  favor  of  the  examining  party.  The  ex- 
perience of  the  trial  judge  is  that,  where  such  persist- 
ence has  any  influence,  it  tenda  to  prejudice  his  mind 
against  the  party  thus  abusing  the  privileges  of  the 
occasion. 

It  is  urged  that  the  court  erred  in  permitting  two 
of  the  witnesses  for  the  appellee  to  testify  to  the  genu- 
ineness of  the  signature  of  Edwin  S.  Dill  to  a  series 
of  eight  bank  checks,  not  papers  in  the  case,  and  not 
admitted  to  be  genuine;  and  to  compare  them  with  the 
signatures  in  dispute.  Out  of  the  protracted  examina- 
tion of  these  witnesses,  concerning  the  checks,  there 
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was  but  one  exception  saved/  and  that  was  as  to  a 
question  whether  the  signature  of  said  Dill  to  a  check 
was  genuine.  The  two  witnesses  mentioned  made  no 
comparisons  of  signatures  to  which  attention  has 
been  directed,  and  the  signatures  so  proved  were  re- 
jected as  evidence  upon  the  objection  of  the  appel- 
lants. Proof  of  the  genuineness  of  the  signatures,  if 
not  the  foundation  for  comparisons  as  appellants  con- 
tend, was  harmless. 

Complaint  is  made  that  the  court  permitted  the  ap- 
pellees to  introduce  evidence  tending  to  establish  the 
forgery  of  the  notes,  out  of  its  regular  order.  Such 
practice  is  always  within  the  sound  discretion  of  the 
trial  court,  and,  unless  made  to  appear  as  an  abuse 
of  discretion,  is  not  error.  Appellants  do  not  show 
that  they  were  harmed  by  the  action  of  the  court. 

There  was  evidence  that  the  note  for  fSOO.OO  was 
offered,  at  a  discount,  to  John  D.  Qougar  by  the  ap- 
pellant Anna  Collins;  that  at  the  time  she  did  so  she 
was  disguised  with  spectacles  and  a  heavy  veil;  that 
he  held  the  offer  under  advisement  until  a  time  when 
she  was  to  return;  that  when  she  did  return,  as  un- 
derstood, Qougar  had  had  Calvin.  Dill  to  be  at  his 
(Gougar's)  office,  and,  as  Miss  Collins  was  upon  the 
stairway  leading  to  said  office,  she  saw  said  Dill  above 
her,  and  immediately  retraced  her  steps  and  hastened 
into  the  street.  The  retreat  from  Dill  tended  to  show 
guilty  knowledge  as  to  his  interests,  and  the  disguise 
tended  to  show  guilty  purpose  as  to  the  proposed  trans- 
action with  Gougar.  An  additional  circumstance 
added  much  strength  to  the  guilty  purpose  to  impose 
upon  Gougar,  and  that  was  that  a  short  time  previous 
she  had  sold  to  him  a  forged  note  upon  another,  which 
note  named  a  fictitious  payee,  and  she  had  indorsed  it 
in  that  name.  This  latter  note  was  admitted  in  evi- 
dence over  the  objection  and  exception  of  the  appel- 
lants, and  the  question  is  now  made  that  it  was  inad- 
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missible  because  it  had  no  other  tendency  than  to 
show  the  commission  of  another  and  distinct  offense. 
While  not  lending  sanction  to  the  inference  that  it 
was  not  competent  as  relevant  to  the  primary  ques- 
tion, the  forgery  of  the  notes  of  the  Dills,  we  think  it 
was  competent  as  a  link  in  the  chain  of  circnmstances 
disclosing  her  guilty  knowledge  in  attempting  to  put 
the  Dill  note  off  to  Gougar.  It  aided  in  explaining 
her  coming  to  Gougar  disguised.  Her  first  transaction 
with  him  was  connected  with  the  second  by  the  neces- 
sity it  gave  to  conceal  her  identity  and  to  hide  the 
method  of  putting  off  on  the  same  person  the  two 
promissory  notes  made  to  fictitious  payees.  Guilty 
knowledge  as  to  the  Dill  note  was  of  first  importance, 
and  the  suspicious  circumstances  attending  her  two 
visits  to  Gougar  concerning  that  note,  with  whatever 
collateral  circumstances  tending  to  throw  light  upon 
such  suspicious  circumstances,  were  competent.  It 
must  be  conceded  that  she  could  have  offered  the 
former  transaction,  with  the  fact  that  it  was  a  fraud 
upon  Gougar,  to  explain  the  purpose  in  concealing 
her  identity  in  the  second.  The  connection  of  the  two 
transactions  would  then  become  clear.  That  the  evi- 
dence comes  from  the  other  side  does  not  break  the 
connection. 

The  sufficiency  of  the  evidence  to  sustain  the  find- 
ing of  the  court  has  been  questioned,  and  the  discus- 
sion has  been  upon  the  theory  that  this  court  would 
weigh  and  pass  upon  the  confiicts  in  the  evidence. 

This  court,  in  considering  the  evidence,  can  only 
look  to  that  most  favorable  to  the  decision  of  the  trial 
court,  and  if  that,  standing  alone,  is  sufficient,  the 
judgment  must  be  upheld.  In  this  view  of  our  duty  it 
is  necessary  to  consider  but  one  line  of  the  great  mass 
of  evidence  in  the  record.  It  was  the  theory  of  the  ap- 
pellants that  the  notes  were  executed  in  the  summer 
of  1891,  and  that  date  seems  necessary  to  consist  with 
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the  existence  of  the  consideration  claimed  for  the 
noteS;  the  settlement  at  that  time  of  an  alleged 
slander.  That  theory  was  utterly  destroyed,  if  we 
must  believe  one  line  of  evidence  for  the  appellees,  by 
proof  that  the  blanks  upon  which  the  notes  were  writ- 
ten were  not  printed  until  May,  1893.  Upon  this  evi- 
dence alone  we  would  be  required  to  affirm  the  judg- 
ment, so  far  as  it  needs  support  from  the  evidence. 

We  do  not  pass  upon  all  of  the  many  questions  dis- 
cussed by  the  learned  counsel  for  the  appellants,  for 
various  reasons.  Sometimes  questions  are  urged 
where  no  exceptions  were  reserved;  sometimes  where 
no  reference  is  made  to  the  evidence  questioned; 
sometimes  where  objections  to  evidence  were  general, 
and  raised  no  specific  question;  and  sometimes  they 
were  without  such  discussion  as  to  indicate  that  they 
were  deemed  meritorious. 

A  general  motion  was  made  in  the  trial  court  to 
apportion  the  costs  between  the  two  cases,  after  con- 
solidation, which  motion  was  overruled.  The  order 
of  the  court,  which  was  manifestly  of  advantage  to  all 
of  the  parties,  was  that  the  further  proceedings  be  had 
under  cause  numbered  6,309,  the  cause  in  which  Col- 
lins and  Miller  were  joint  defendants. 

It  is  clear,  as  it  must  have  been  when  the  order  was 
made,  that  the  evidence  in  either  case  must  be  sub- 
stantially the  same  as  in  the  other,  and  the  effect  of 
the  order  was  that  the  trial  should  be  had  in  number 
6,309,  and  that  the  finding  therein  should  control  the 
other  cause.  It  is  presumed  that  the  order  made  was 
followed,  and  that  none  of  the  costs  of  the  trial  were 
made  in  cause  numbered  6,425.  The  propriety  of  the 
order  is  not  questioned  by  the  appellants. 

The  court  did  not  err  in  overruling  the  motion. 

The  judgment  is  affirmed. 
Vol.  149—22 
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Funk  v.  The  State. 

[No.  18,875.     Filed  January  28.  1808.] 

Criminal  Law. — Charge  Must  he  Preferred  with  Certainty. — ^In  a 
criminal  prosecution  .the  particular  crime  with  which  the  accused 
is  charged  must  be  preferred  with  such  reasonable  certainty  by  the 
essential  averments  in  the  pleading  as  will  enable  the  court  and 
jury  to  understand  distinctly  what  is  to  be  tried  and  determined, 
and  fully  inform  the  defendant  of  the  particular  charge  he  is  re- 
quired to  meet   p.  340. 

False  Pretenses. — Sufficiency  of  Affidavit  and  Information. — It  is 
an  indispensable  requisite  to  the  validity  of  an  affidavit  and  infor- 
mation charging  one  with  obtaining  money  by  means  of  false  pre- 
tenses, that  there  should  be  an  absolute  and  direct  negative  of  the 
material  pretenses  upon  which  the  State  bases  the  charge,  and 
which  it  expects  to  prove  and  rely  upon  for  a  conviction,    p.  S^S. 

From  the  Allen  Circuit  Court.     Reversed. 

S.  M.  Hench  and  E.  V,  HarriSy  for  appellant 
Newton  D.  Doughman^  for  State. 

Jordan,  J. — Appellant  was  prosecuted  on  affidavit 
and  inforjnation  for  the  crime  of  having  obtained  a 
certain  sum  of  money  by  means  of  false  representa- 
tions in  violation  of  the  provisions  of  the  statute. 
Section  2352,  Burns'  R.  S.  1894  (2204,  Horner's  R.  S. 
1897).  Upon  a  trial  he  was  convicted,  and  sentenced 
to  be  imprisoned  in  the  state  prison,  and  to  pay  a  fine 
of  twenty-five  dollars.  Motions  to  quash  both  the  affi- 
davit and  information  w^ere  made  and  overruled,  and 
proper  exceptions  reserved.  These  rulings  of  the 
court,  and  the  overruling  of  a  motion  for  a  new  trial, 
are  assigned  as  errors. 

The  sufficiency  of  the  affidavit  and  information  are 
each  assailed  by  counsel  for  appellant.for  several  spec- 
ified reasons,  all  of  which  we  need  not  set  out  in  de- 
tail. The  information  and  the  affidavit  upon  which  it 
is  founded  are  substantially  alike,  the  latter  being  in 
words   as   follows  (Caption  omitted):    "William  D, 
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Baker,  being  duly  sworn,  upon  his  oath  says,  that  on 
the  2nd  day  of  December,  A.  D.  1896,  at  the  county  of 
Allen,  and  State  of  Indiana,  one  Mathias  Funk  did 
then  are  there  unlawfully,  feloniously  and  designedly, 
with  intent  to  cheat  and  defraud  one  William  D. 
Baker,  falsely  pretend  to  the  said  William  D.  Baker 
that  he,  the  said  Mathias  Funk,  was  then  and  there 
the  owner  of  two  iron  gray  mares  then  in  said  county, 
of  the  value  of  two  hundred  dollars  (?200.00),  in  his 
own  name  and  right,  and  free  from  any  incumbrance, 
claim,  and  lien ;  that  by  means  of  said  false  pretenses, 
the  said  William  D.  Baker  then  and  there  relying  upon 
and  believing  the  same  to  be  true,  said  Mathias  Funk 
did  then  and  there  unlawfully,  feloniously,  and  de- 
signedly obtain  from  said  William  D.  Baker  sixty 
dollars  (f  60.00)  money  of  the  United  States,  current 
therein,  of  the  value  of  sixty  dollars  (f  60.00),  the  prop- 
erty of  the  said  William  D.  Baker,  in  exchange  for 
two  promissory  notes  of  said  Mathias  Funt,  one  for 
thirty  dollars  (f30.00)  and  the  other  for  thirty  dollars 
and  eighty-one  cents  (^0.81);  said  notes  being  dated 
on  the  2nd  day  of  December,  1896,  and  payable  in 
sixty  and  ninety  days,  respectively,  and,  as  security 
for  said  notes,  a  mortgage  was  executed  by  said 
Mathias  Funk  upon  the  said  horses  hereinbefore  de- 
scribed; that  the  said  notes  and  mortgage  were  then 
and  there  delivered  to  said  William  D.  Baker  by  said 
Mathias  Funk  in  exchange  for  the  said  sixty  dollars 
($60.00),  which  was  then  and  there  delivered  by  the  said 
William  D.  Baker  to  said  Mathias  Funk,  and  the  said 
William  D.  Baker  then  and  there  relied  upon  said 
false  representations  and  pretenses  of  said  Mathias 
Funk$  that  he  was  then  and  there  the  owner  in  his 
own  right  of  the  said  horses  described  in  the  said 
mortgage,  as  security  for  said  notes,  whereas  in  truth 
and  in  fact  the  said  Mathias  Funk  was  not  then  and 
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there  the  owner  of  said  horses,  and  had  no  right,  title, 
or  interest  in  them  whatever,  but  did  then  and  there 
falsely  pretend  that  he  was  the  owner  of  the  same,  as 
aforesaid,  with  the  felonious  intent  then  and  there  to 
cheat  and  defraud  the  said  William  D.  Baker  out  of 
the  said  sum  of  sixty  dollars  (f 60.00),  as  aforesaid; 
contrary  to  the  ^orm  of  the  statutes  of  the  State  of 
Indiana."    Signed  and  sworn  to  by  William  D.  Baker. 

An  inspection  of  this  pleading  fully  discloses  that  it 
is  not  framed  with  the  strictness  that  is  generally  re- 
quired in  a  criminal  charge,  and  that  the  accusation 
against  the  defendant  is  not  preferred  in  all  of  the 
essential  averments  with  the  reasonable  certainty 
which  the  law  exacts  from  the  State  in  a  criminal 
prosecution.  The  doctrine  so  frequently  asserted  and 
adhered  to  by  this  court  is  that  the  particular  crime 
with  which  the  accused  is  charged  must  be  preferred 
with  such  reasonable  certainty  by  the  essential  aver- 
ments in  th^  pleading  as  will  enable  the  court  and 
jury  to  distinctly  understand  what  is  to  be  tried  and 
determined,  and  fully  inform  the  defendant  of  the 
particular  charge  which  he  is  required  to  meet.  The 
averments  must  be  so  clear  and  distinct  that  there 
may  be  no  difficulty  in  determining  what  evidence  is 
admissible  thereunder.  Keller  v.  StatCy  51  Ind.  Ill; 
Strader  v.  State^  92  Ind.  376;  State  v.  Cleveland,  etc.y 
E.  W.  Co.,  137  Ind.  75;  Littell  v.  State,  133  Ind.  677. 

It  was  asserted  in  the  case  last  cited  that,  where  an 
indictment  is  so  uncertain  or  doubtful  as  to  be  sus- 
ceptible of  more  than  one  construction,  in  that  event 
it  must  be  construed  most  strongly  against  the  State, 
and  all  reasonable  doubts  arising  upon  the  averments 
thereof  should  be  solved  in  favor  of  the  person  ac- 
cused. Tested  by  these  principles,  it  is  apparent  that 
the  pleading  in  controversy  is  insufficient. 

In  the  beginning  it  is  charged  that  the  accused 
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falsely  pretended  that  he  was  the  owner  of  **two  iron 
gi'ay  mares,  then  in  said  county,  of  the  value  of  two 
hundred  dollars,  in  his  own  name  and  right,  and  free 
from  any  incumbrance,  claim,  and  lien ;  that  by  means 
of  said  false  pretense  the  said  William  D.  Baker  then 
and  there  relying  upon  and  believing  the  same  to  be 
true,  said  Mathias  Funk  did  then  and  there  unlaw- 
fully, etc.,  obtain  from  said  Baker  sixty  dollars,  etc., 
*  *  *  in  exchange  for  two  promissory  notes  of  said 
Mathias  Funk,  one  for  $30.00  and  the  other  for  |30.81; 
said  notes  being  dated  on  the  2d  day  of  December, 
1896,  and  payable  in  sixty  and  ninety  days  respect- 
ively; and,  as  security  for  said  notes,  a  mortgage  was 
executed  by  said  Mathias  Funk  on  the  said  horses 
hereinbefore  described."  The  delivery  of  the  notes 
and  mortgage  to  Baker  by  the  defendant  in  exchange 
for  the  sixty  dollars  is  then  averred,  and  the  delivery 
of  the  money  by  Baker  to  the  defendant  is  also  alleged. 
It  is  then  stated  that  Baker  relied  on  the  said  false 
pretenses  of  the  defendant  that  he  was  "the  owner  in 
his  own  right  of  the  said  horses  described  in  said  mort- 
gage as  a  security  for  said  notes,  whereas  in  truth  said 
Funk  was  not  the  owner  of  said  horses  and  had  no 
right,  title  and  interest  in  them  whatever."  We  may 
conjecture  what  the  affiant  had  in  his  mind  when  he 
made  the  affidavit,  but  that  is  not  sufficient  to  uphold 
a  criminal  pleading.  Possibly  it  was  intended  to 
establish  that  the  defendant  obtained  the  money  from 
Baker  as  a  loan  on  the  faith  and  reliance  that  the 
former  was  the  owner,  as  represented,  of  the  two  iron 
gray  mares,  unincumbered,  and  of  the  value  of  two 
hundred  dollars,  and  that  this  property  was  offered 
and  pledged  by  a  mortgage  executed  by  the  defendant 
to  Baker  as  security  for  the  money  obtained;  but  that 
such  was  the  transaction  is  left  to  be  inferred.  The 
averments  do  not  disclose  whether  the  money  was 
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obtained  by  the  means  of  the  false  pretenses  as  the 
result  of  negotiations  for  a  loan,  or  as  an  exchange  for 
the  two  notes  and  mortgage.  The  connection  be- 
tween the  false  pretenses  and  the  obtaining  of  the 
money  certainly  is  not  shown.  There  are  no  aver- 
ments to  show  that  either  the  notes  or  mortgage  re- 
ceived in  exchange  for  the  money  were  executed  to 
Baker,  or  any  other  person.  In  respect  to  this  fact 
all  is  impressed  with  doubt  and  uncertainty,  and,  un 
der  the  circumstances,  the  accused  would  not  be  ap- 
prised or  informed  as  to  the  particular  notes  and  mort- 
gage intended;  and  certainly  upon  a  trial  a  serious 
difficulty  would  arise  in  determining  what  notes  and 
mortgage  were  admissible  in  evidence.  It  will  be 
observed  that  it  is  first  charged  that  the  defendant 
falsely  represented  that  he  was  the  owner  of  the  two 
iron  gray  mares  of  the  value  of  two  hundred  dollars, 
etc.,  and  that  reliance  was  placed  by  Baker  upon  the 
said  representations  in  the  belief  that  they  were  true. 
In  the  closing  part  of  the  affidavit  it  is  alleged  that 
Baker  relied  on  the  false  representations  that  the  de- 
fendant was  the  "owner  of  the  said  horses  described 
in  the  mortgage  as  a  security  for  said  notes,  whereas 
in  truth  and  in  fact  said  Mathias  Funk  was  not  the 
owner  of  said  horses."  It  is  not  alleged  that  the 
money  was  delivered  to  the  defendant  by  the  means 
of  the  false  representations  as  to  the  ownership  and 
value  of  the  horses  described  in  the  mortgage,  and  as 
to  what  the  description  of  the  horses  in  the  mortgage 
may  be  is  a  matter  of  surmise  or  conjecture.  The 
pleader,  in  his  attempt  to  negative  the  false  pretenses, 
seems  to  have  shifted  the  reliance  imposed  by  Baker 
on  the  pretenses  of  ownership  of  the  two  iron  gray 
mares  of  the  value  of  two  hundred  dollars,  as  first 
averred,  to  the  representation  of  the  defendant  that  he 
was  the  owner  of  horses  described  as  a  security  in  the 
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mortgage.  But  as  to  bow  the  horses  were  described, 
as  to  whether  they  were  iron  gray  mares  of  the  value 
of  two  hundred  dollars,  etc.,  as  heretofore  said,  is  mat- 
ter of  surmise  and  conjecture.  We  think  it  must  be 
evident  that  this  is  not  a  sufficient  negative  of  the 
false  pretenses  by  the  means  of  which  the  defendant 
is  alleged  to  have  obtained  the  money. 

It  is  an  indispensable  requisite  to  the  validity  of  an 
indictment,  information,  or  affidavit  for  obtaining 
money  or  other  property  by  the  means  of  false  pre- 
tenses, that  there  should  be  an  absolute  and  direct  neg-, 
ative  of  the  particular  pretenses  by  which  the  money 
or  property  was  obtained,  and  thereby  show  that  they 
were  false.  This  requisite  is  at  least  essential  as  to 
all  the  material  pretenses  upon  which  the  State  bases 
the  charge,  and  which  it  expects  to  prove  and  rely 
upon  for  a  conviction.  See  Pattee  v.  State,  109  Ind. 
545;  Johnson  Y.  State,  76  Ind.  563;  Todd  v.  State,  31 
Ind.  614;  Redmond  v.  State,  36  Ohio  St.  81;  State  v. 
Bradley,  68  Mo.  140;  State  v.  DeLay,  93  Mo.  98,  5  S. 
W.  607;  People  v.  Stone,  9  Wend.  180;  People  v. 
Gates,  13  Wend.  311;  Tyler  v.  State,  21  Tenn.  37; 
Amos  V.  State,  29  Tenn.  1 17. 

In  support  of  the  conclusion  reached  as  to  the  in- 
sufficiency of  the  pleading,  see  the  following  addi- 
tional cases:  Johnson  v.  State,  11  Ind.  481;  State  v. 
OrviSy  13  Ind.  669;  State  v.  Locke^  36  Ind.  419;  Jones 
V.  State,  60  Ind.  473;  Cooke  v.  State,  83  Ind.  402; 
State  V.  WilliaTns,  103  Ind.  236;  State  y.  Conner,  110 
Ind.  469. 

The  affidavit  is  ambiguous  and  uncertain  in  its 
averments  and  negations,  and  it  follows  that  the  court 
erred  in  overruling  the  motions  to  quash  it  and  the 
information,  for  which  error  the  judgment  is  reversed, 
and  the  cause  ordered  remanded  to  the  lower  court, 
with  instructions  to  sustain  said  motions.     The  clerk 
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of  this  court  is  directed  to  issue  the  proper  warrant 
for  the  return  of  the  prisoner  to  the  sheriff  of  Allen 
county. 
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Thb  New  York,  Chicago  and  St.  Louib  lUiiiROAi) 
Company  v.  The  Hami^t  Hay  Company. 

[No.  18,02«.    Filed  Oct  26, 1897.    Rehearing  deoied  Jan.  28,  180a] 

Rab^oads!^  Construction  of  Bridges  and  Embankments, — Statute 
Construed,— Bj  clause  6  of  section  5153,  Bums'  R.  S.  1894,  a  rail- 
road company  is  empowered  to  construct  its  road  aoroes  a  water 
course  so  as  not  to  interfere  with  the  free  use  of  the  same,  and  "in 
such  a  manner  as  to  afford  security  for  life  and  property;"  and  pro- 
vides that  the  railroad  company  shaU  restore  the  watercourse  "to 
its  former  state,  or  in  a  sufficient  manner  not  to  impair  unnecessa- 
rily its  usefulness  or  injure  its  franchises."  Hdd,  that  the  "life 
and  property"  and  the  "franchises"  referred  to  in  the  statute  are 
not  those  of  the  railroad  corporation,  but  those  connected  with  the 
watercourse,     jpp.  S46,  347. 

8amb.— Bridges  and  Embankments.— Surface  Water.-rWater  which 
flows  down  a  stream  in  high- water  channels,  having  weU-defined 
beds  and  banks,  is  not  surface  water  against  which  a  railroad  com- 
pany, in  the  construction  of  its  road,  has  a  right  to  build  embank- 
ments,   pp.  347,  348. 

Sahb. — Liable  to  Landowner  for  Damages  Caused  by  Obstructing 
Water  Course. — ^Where  a  railroad  company  constructs  bridge  em- 
bankments, and  thereby  obstructs  a  natural  watercourse,  the  com- 
pany is  liable  in'  damages  resulting  to  a  landowner;  and  the  fact 
that  the  embankments  ware  built  in  a  careful  manner,  so  as  to  pro- 
tect the  charter  right  of  the  company  is  no  defense,    p.  348. 

Sahb. — Construction  of  Bridge  and  Embankments. — It  is  the  duty  of 
a  railroad  company  in  the  eonstruction  of  bridges  and  embank- 
ments to  provide  for  unusual  stages  of  water,    p.  349. 

Qamb.— Damages  for  Obstructing  Water  Course. — When  Action  Ac- 
crues.— A  landowner's  right  of  action  against  a  railroad  company 
for  damages  caused  by  the  obstruction  of  a  natural  watercourse 
accrued  at  the  time  the  landowner  was  damaged  by  the  overflow  of 
water,    pp.  349,  360. 

Appeal  and  'Ekbjq^.— Interrogatories  to  Jury.— New  jTVidl.— Alleged 
errors  in  submitting  to  the  jury  certain  interrogatories,  and  in  re- 
fusing to  require  more  specific  answers  to  others,  to  be  available  on 
appeal  must  be  assigned  as  reasons  for  a  new  trial,  p.  350. 

Same. — Instructions. — Where  it  is  not  shown  that  the  instructions  set 


NOVEMBER  TERM,  1897— Vol.  149.        345 

The  New  York,  etc.,  R.  R.  Co.  v.  The  Hamlet  Hay  Go. 

out  in  the  record  ware  all  the  instructions  given,  error  cannot  be 
predicated  on  a  refusal  to  give  certain  instructions  requested,  p.  352. 

Samb. — Excessive  Jtidgment, — An  exception  that  the  judgpnent  is  ex- 
cessive, it  being  admitted  that  a  judgment  for  some  amount  was 
proper,  will  not  be  considered  on  appeal,  unless  a  motion  to  modify 
was  made  in  the  trial  court  pp.  S53,  S64. 

Samb. — Special  Verdict.  — Modification  of  Judgment.  — Review.  — Where 
a  special  verdict  is  returned,  and  in  answer  to  one  interrogatory 
damages  are  assessed,  and  in  answer  to  another  the  interest  thereon 
is  found,  any  error  in  the  amount  of  interest  is  an  error  of  law  to 
be  corrected  by  the  court  by  a  modification  of  the  judgment,  and 
coidd  not  be  reviewed  in  passing  on  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial,    p.  S64,  ^ 

From  the  Marshall  Circuit  Court.    Affirmed. 

John  Morris^  B.  C.  Bell^  J.  M.  Barrett^  8.  L.  Mor- 
ris find  S.  E.  Williamson^  for  appellant. 

Allen  ZollarSj  C.  H,  Worden  and  A.  A.  Chapin,  for 
appellee. 

Howard,  J. — ^This  was  an  action  by  appellee 
against  appellant  for  damages  alleged  to  have  been 
caused  by  the  obstruction  of  natural  watercourses. 
It  is  alleged  in  the  first  paragraph  of  the  complaint, 
that*  in  the  year  1881  the  appellant  constructed  its 
railroad  over  the  Yellow  river,  a  tributary  of  the 
Kankakee;  that  from  time  immemorial  during  the 
springtime  and  rainy  seasons  of  the  year  the  waters 
in  said  river  are  swollen  by  rains  and  freshets,  so  that 
the  river  rises  above  its  ordinary  channels  and  flows 
in  high  water  channels,  having  well  defined  beds  and 
banks,  and  requires  for  the  free  passage  of  the  water  a 
much  wider  waterway  than  at  other  seasons  of  the 
year;  that  at  the  time  of  the  construction  of  its  said 
road  appellant  built  a  bridge  over  said  river  eighteen 
hundred  feet  in  length  across  the  ordinary  channel, 
and,  at  a  short  distance  to  the  west  of  said  bridge, 
built  twQ  other  bridges,  each  fifty  feet  in  length,  for 
the  free  passage  of  water  running  in  said  high  water 
channels  of  said  river  when  so  swollen  by  rains  and 
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freshets;  that  afterwards,  in  1886,  appellant,  unneces- 
sariljand  negligently,  filled  up  all  the  waterways 
under  said  bridges  with  embankments  of  earth,  except 
the  space  of  one  hundred  and  nineteen  feet  in  length 
under  the  longest  of  said  bridges,  which  space  so 
left  was  insufficient  for  the  free  passage  of  water  when 
the  river  was  so  swollen  by  rains  and  freshets  as  afore- 
said; that  during  the  spring  of  1892  the  water  in  the 
river  was  so  increased  by  rains  and  freshets  that  it 
could  not  flow  through  the  space  left  under  said 
bridge,  but,  by  reason  of  the  filling  up  of  said  passage- 
way by  embankments  of  earth,  the  water  was  ob- 
structed and  dammed  up  so  that  it  overflowed  appel- 
lee's land,  spoiling  and  rendering  worthless  the  hay 
and  growing  grass  thereon. 

The  second  paragraph  of  the  complaint  differs  from 
the  first  principally  in  alleging  that  the  passageways 
under  the  smaller  bridges,  and  which  were  filled  up 
by  embankments,  were  separate  and  distinct  water 
courses  flowing  into  Yellow  river. 

It  is  contended  that  the  complaint  is  fatally  defect- 
ive, first,  "because  neither  paragraph  avers  that  the 
manner  of  crossing  Yellow  river  was  not  necessary  to 
secure  life  and  property,  nor  is  it  averred  that  the 
bridge  could  have  been  maintained  in  a  different  man- 
ner without  injury  to  appellant's  franchise." 

This  objection  is  based,  as  we  think,  upon  a  misap- 
prehension of  the  provisions  of  clause  five,  section 
5153,  Burns'  R.  S.  1894  (3903,  R.  S.  1881),  by  which 
clause  a  railroad  corporation  is  empowered: 

"Fifth.  To  construct  its  road  upon  or  across  any 
stream  of  water,  watercourse,  road,  highway,  rail- 
road, or  canal,  so  as  not  to  interfere  with  the  free  use 
of  the  same,  which  the  route  of  its  road  shall  intersect, 
in  such  manner  as  to  afford  security  for  life  and  prop- 
erty; but  the  corporation  shall  restore  the  stream  or 
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watercourse,  road  or  highway  thus  intersected,  to  its 
former  state,  or  in  a  sufficient  manner  not  to  unneces- 
sarily impair  its  usefulness  or  injure  its  franchises/' 

The  "life  and  property^^  and  the  "franchises"  re- 
ferred to  in  the  statute  are  not  those  of  the  railroad 
corporation,  but  those  connected  with  the  "stream  of 
water,  watercourse,  road,  highway,  railroad  or 
canal,"  across  which  the  corporation  constructs  its 
road.  The  statute  forbids  the  corporation  to  cross  a 
stream  or  highway  in  such  a  manner  as  to  interfere 
with  the  free  use  of  such  stream  or  highway,  or  in  such 
a  manner  as  to  endanger  the  lives  or  injure  the  prop- 
erty of  those  using  or  having  interests  in  the  stream 
or  highway;  and  it  requires,  further,  that  after  the 
crossing  is  made  the  corporation  shall  restore  such 
stream  or  highway  to  its  former  state,  or  at  least  so 
far  as  necessary  to  preserve  its  usefulness  and  its 
franchises.  So  far  as  the  corporation's  own  property 
and  franchises,  and  the  safety  of  its  employes  and 
passengers  are  concerned,  the  statute  was  intended 
to  make  no  provisions.  See  as  to  duty  to  restore 
stream  or  highway  to  its  former  condition,  Lake  EriCj 
etc.y  B.  B.  Co,  V.  Smithy  61  Fed.  885;  Lake  Shore^ 
etc.y  B.  W.  Co.  V.  Mcintosh,  140  Ind.  261. 

It  is  next  objected  that  the  waters  which  backed  up 
over  appellee's  lands  were  flood  waters  occurring  dur- 
ing a  rainy  season,  and  as  such  were  surface  waters 
against  which  appellant  had  a  right  to  build  its  em- 
bankments, even  to  the  damage  of  appellee.  There 
is  no  doubt  that  flood  water  which  leaves  the  chan- 
nels of  a  stream  and  spreads  out  over  the  adjacent 
lands,  running  in  different  directions  or  settling  in 
pools  and  flats,  ceases  to  be  a  part  of  the  stream  and 
becomes  in  effect  surface  water.  Such,  however,  was 
not  the  character  of  the  waters  here  alleged  to  have 
been  thrown  back  upon  appellee's  land.     The  com- 
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plaint  says:  "From  time  immemorial,  during  the 
springtime  and  rainy  seasons  of  the  ytor,  the  waters 
in  said  river  are  swollen  by  rains  and  freshets,  so  that 
the  river  rises  above  its  ordinary  channels  and  flows 
in  highwater  channels,  having  well-defined  beds  and 
banks,  and  requires  for  the  free  passage  of  the  water 
a  much  wider  waterway  than  in  other  seasons  of  the 
year.''  It  was  this  water,  flowing  down  the  stream 
within  the  highwater  channels,  a  part  of  the  river,  in 
fact,  that  was  obstructed  by  the  embankments  and 
thrown  back  upon  appellee's  land.  Besides,  the  em- 
bankments here  complained  of  were  not  built  as 
levees  to  keep  waters  back  from  flowing  upon  the 
builder's  own  land,  but  obstructions  that  prevented 
the  waters  from  flowing  freely  down  the  stream  as 
they  would  otherwise  naturally  have  done. 

So  far  as  concerns  the  claim  made  that  the  embank- 
ments were  built  in  a  careful  manner,  and  so  as  to  pro- 
tect the  charter  rights  of  the  appellant,  we  may  say,  as 
was  said  in  the  EvansvillCy  ttc.y  R.  R.  Co.  v.  Dick^  9  Ind. 
433,  that  the  embankments  may  have  been  erected  in  a 
jiroper  manner,  so  far  as  appellant's  interest  is  con- 
cerned, and  still  be  constructed  in  such  a  manner  as 
necessarily  to  injure  appellee.  In  such  case  there  can 
be  no  place  for  the  maxim  damnum  absque  injuriay  and 
the  appellee  must  have  its  right  of  action  for  dam- 
ages. 

The  third  objection  to  the  compaint  is,  that  there 
is  no  allegation  that  the  appellee  was  free  from  fault  in 
causing  the  damage  done.  It  may  be  doubted  whether 
this  is  such  a  case  as  to  call  for  that  .allegation.  This  is 
not  such  a  case  as  City  of  South  Bend  v.  Paxon^  67  Ind. 
228.  The  statement  of  the  injury  in  this  case  and  of 
its  cause  is  such  as  to  preclude  fault  on  the  part  of  any 
one  except  the  party  causing  the  obstruction  to  the 
watercourse.     As  a  matter  of  fact,  however,  if  this 
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were  necessary,  the  complaint  does,  in  each  para- 
graph allege  that  the  damage  was  caused  "without 
any  fault  or  negligence  of  the  plaintiff." 

The  objection  that  there  is  no  allegation  that  appel- 
lant knew  OP  could  have  known  that  such  floods  were 
likely  to  occur,  or  that  there  was  any  lack  of  diligence 
on  its  part  in  providing  a  sufficient  outlet  for  the 
water,  is  equally  without  pertinency.  The  complaint 
shows  that  from  time  immemorial  such  floods  were 
liable  to  occur  in  the  springtime  and  rainy  seasons. 
If  the  appellant  did  not  know  this  it  ought  to  have 
known  it.  As  said  in  Wood  on  Railways,  section  271, 
the  company  should  have  exercised  "the  highest  cir- 
cumspection" in  making  provision  for  unusual  stages 
of  water.  See,  also,  Bellinger  v.  N.  T.  Cent.  R.  R.  Co., 
23  N.  Y.  42. 

The  sustaining  of  a  demurrer  to  the  fifth  paragraph 
of  the  answer  is  next  assigned  as  error.  In  this  para- 
graph it  was  averred  that  the  appellee  was  not  the 
owner  of  the  overflowed  lands  at  the  date  of  construct- 
ing the  embankments;  and  that  **the  complete  injury, 
if  any,  was  then  done,  and  the  right  of  action,  if  any, 
accrued  then."  This  position  is  not  tenable.  The 
record  does  not  show  any  injury  caused  by  the  ob- 
structions until  the  spring  of  1892.  As  said  in  Sher- 
lock v.  Louisville,  etc.,  R.  W.  Co.,  115  Ind.  22,  so  long  as 
no  injury  resulted  to  appellee  it  was  entirely  imma- 
terial to  it  in  what  manner  the  bridge  was  maintained 
by  the  railway  company  on  its  own  land.  The  com- 
I>any  was  required  by  law  to  construct  and  maintain 
its  bridges  "in  such  manner  as  to  afford  security  for 
life  and  property."  It  was  not  until  the  natural  flow 
of  the  stream  was  obstructed  in  1892,  in  such  a  man- 
ner as  to  damage  appellee^s  property,  that  a  right  of 
action  for  damages  accrued.  It  may  be  very  true, 
as  in  the  case  cited  by  counsel.  Lake  Erie,  etc.,  R.  R. 
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Co.  y.  Tomg,  135  Ind.  426,  41  Am.  St.  430,  58  Am. 
and  Eng.  R.  R.  Cas.  665,  that  at  the  time  of  construct- 
ing the  embankment  under  the  trestles  a  suit  for  in- 
junction might  have  been  brought,  to  prevent  a  mul- 
tiplicity of  actions  for  damages  and  for  other  reasons 
stated  in  that  case.  No  action  for  damages,  how- 
ever, could  accrue  until  some  damage  had  been 
caused. 

The  jury  returned  a  special  verdict  in  the  case,  in 
the  form  of  answers  to  interrogatories,  upon  which  the 
court  rendered  judgment  for  the  appellee.  It  is  urged 
that  the  court  erred  in  submitting  certain  of  these  in- 
terrogatories to  the  jury,  and  also  in  refusing  to  re- 
quire more  specific  answers  to  others.  The  acts  so 
complained  of,  however,  occurred  during  the  progress 
of  the  trial,  and,  if  erroneous,  the  court  should  have 
been  given  an  opportunity  to  reconsider  them*  in  pass- 
ing upon  the  motion  for  a  new  trial.  The  alleged  er- 
rors ought  therefore  to  have  been  given  as  reasons  for 
a  new  trial,  and  not,  as  here,  made  independent  assign- 
ments of  error.  Moreover,  we  do  not  find  that  any  of 
the  rulings  so  called  in  question  were  harmful  to  ap- 
pellant, if,  indeed,  in  any  respect  erroneous. 

In  contending  that  the  evidence  does  not  sustain  the 
verdict,  counsel  for  appellant  say:  "It  was  incum- 
bent on  appellee  to  prove  the  existence  of  the  alleged 
watercourses,  and  their  obstruction  by  appellant.  All 
other  questions  are  incidental."  In  this  statement  of 
counsel  the  extent  and  character  of  the  evidence  re- 
quired to  support  the  finding  of  the  jury  are  well  indi- 
cated. It  is  enough  for  us  to  say  as  to  this,  that  we 
have  carefully  gone  over  the  objections  raised  by  coun- 
sel to  the  sufficiency  of  the  evidence,  and  find  all  such 
objections  without  merit.  There  was  competent  and 
sufficient  evidence  to  show  the  existence  of  the  water- 
courses and  their  obstruction,  as  alleged  in  the  com- 
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plaint.  Indeed  the  veyy  building  of  the  several  trestle 
bridges  in  the  beginning  goes  very  far  to  establish  the 
existence  of  -the  watercourses  under  each  of  said 
bridges.  The  appellant  was  at  that  time  evidently  of 
opinion  that  the  1800-foot  bridge,  and  the  shorter 
bridges  then  built,  were  necessary  in  order  to  allowthe 
free  passage  of  the  waters  down  the  Yellow  river  and 
the  other  watercourses  referred  to  in  the  complaint. 
It  cannot  be  questioned  that  the  waters  in  controversy 
would  all  have  flowed  down  through  Yellow  river  and 
into  the  Kankakee,  as  they  had  done  from  time  im- 
memorial, had  it  not  been  for  the  embankments  com- 
plained of.  That  the  banks  of  the  stream  are  not  every- 
where clearly  and  sharply  defined  is  not  controlling. 
The  character  of  the  country  through  which  the 
stream  flows  must  be  taken  into  account.  Where  the 
country  is  hilly  or  rolling,  the  fall  rapid  and  the  soil 
easily  cut  and  washed  there  will  iji  general  be  a  deep 
and  well  marked  channel.  Where,  however,  the  coun- 
try is  flat  the  fall  slight  and  the  soil  turfy  and  full  of 
roots  and  strong  grass,  there  the  channel  will  often 
be  shallow  and  the  sides  in  many  places  not  sharply 
defined. 

But,  as  said  in  Mitchell  v.  Bain,  142  Ind.  604,  citing 
authorities,  "A  stream  does  not  cease  to  be  a  water- 
course and  become  mere  surface  water  because  at  a 
certain  point  it  spreads  over  low  ground  several  rods 
in  width  and  flows  for  a  distance  without  a  defined 
channel  or  banks  before  flowing  again  in  a  definite 
channel.  *  •  *  If  a  watercourse  is  lost  in  a  swamp  or 
lake,  it  is  still  a  watercourse  if  it  emerges  therefrom 
in  a  well  defined  channel."  So,  too,  it  was  said  in 
Macomber  v.  Godfrey,  108  Mass.  219,  11  Am.  Rep.  349, 
the  mere  fact  that  because  of  theJevel  character  of  the 
land  the  water  of  a  stream  spreads  over  a  wide  space 
without  apparent  banks  does  not  deprive  it  of  its 
character  as  a  watercourse,  provided  it  usually  flows 
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in  a  continuous  current.     See  also  Board,  etc.,  v.  Wag- 
tier,  138  Ind.  609. 

The  Kankakee  valley  is  a  nearly  level  country,  the 
soil  generally  peaty  on  the  surface,  and  covered  with 
a  strong  growth  of  native  grass.  The  streams  are  con- 
sequently shallow  and  sluggish  until  swollen  in  the 
rainy  season,  when  they  rise  above  the  usual  dry- 
weather  banks  and  flow  in  broad,  strong  bodies  down 
the  valley.  Such  streams  are,  however,  watercourses 
quite  the  same  as  if  they  flowed  within  rocky  and  un- 
changeable banks.  It  was  incumbent  on  appellant, 
in  the  construction  of  its  road,  as  we  have  already 
seen,  to  take  notice  of  this  character  of  the  country, 
and  provide  ample  accommodations  for  the  free  pas 
sage  of  the  waters  over  its  right  of  way  at  all  seasons 
of  the  year.  The  jury  took  a  moderate  view  of  what 
was  shown  by  the  evidence  to  be  such  sufficient  pas 
sageway  for  the  waters  of  Yellow  river,  and  fixed  it 
at  500  feet,  instead  of  119  feet,  as  left  by  the  embank- 
ment complained  of. 

As  to  the  instructions  of  the  court  we  need  only  say 
that  we  have  gone  over  them  carefully  and  are  im- 
pressed with  the  great  care  and  ability  shown  in  their 
preparation  by  the  distinguished  judge  who  presided 
at  the  trial.  Whether  certain  instructions  requested 
were  properly  refused  we  need  not  inquire,  inasmuch 
as  it  is  not  shown  whether  the  instructions  set  out 
in  the  record  were  all  the  instructions  given;  and  in 
so  far,  if  at  all,  as  the  instructions  refused  were  prop- 
erly applicable,  they  may  have  been  covered  by  other 
instructions  given.  Neither  need  we  consider  what 
is  said  as  to  the  excessive  amount  of  the  judgment,  on 
account  of  interest  allowed.  There  can  be  no  doubt 
that  a  judgment  for  some  amount  was  proper,  and 
there  was  no  motion  to  modify  the  judgment.  W.  U. 
Tel  Co.  V.  State,  147  Ind.  274. 

Judgment  affirmed. 
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The  New  York,  etc.,  R.  B.  Co.  v.  The  Hamlet  Hay  Co. 

On  Petition  for  Rehearing. 

Per  Curiam:  It  was  held  in  the  principal  opinion 
that  the  alleged  "excessive  amount  of  the  judgment 
on  account  of  interest  allowed"  could  not  be  consid- 
ered, for  the  reason  that  there  was  no  motion  to  mod- 
ify the  judgment.  Counsel  contend  that  the  error  so 
made,  if  it  were  one,  could  have  been  considered  in 
passing  upon  the  action  of  the  court  in  overruling 
the  motion  for  a  new  trial.  That  might  be  true  if  the 
question  were  merely  one  as  to  excessive  damages^ 
particularly  if  returned  in  a  general  verdict.  In  this 
case,  however,  the  v^rdict  was  by  way  of  answers  to 
interrogatories,  as  provided  in  the  act  of  March  11, 
1895  (Acts  1895,  p.  248),  which  required  that  the- jury 
"find  one  single  fact  in  answering  each  of  such  inter- 
rogatories." In  the  case  at  bar,  the  jury  found,  in 
answer  to  one  interrogatory,  that  the  damages  caused 
by  loss  of  hay  and  grass  amounted  to  |4,680.  In 
answer  to  another  interrogatory,  the  jury  found  what 
would  be  the  interest  on  this  sum  at  six  per  cent  from 
the  time  the  damage  was  done.  Certainly  a  new  trial 
could  not  change  the  finding  as  to  this  latter  fact.  It 
was  a  mere  matter  of  mathematical  calculation. 
Whether  such  interest  should  be  added  to  the  dam- 
ages found  for  injury  to  hay  and  grass  was  a  question 
to  be  decided  when  the  judgment  came  to  be  entered. 
In  the  contention  now  made,  no  question  is  raised  as 
to  the  correctness  of  that  part  of  the  judgment  cover- 
ing injury  to  hay  and  grass.  If  therefore  the  judg- 
ment were  erroneous  only  by  the  excess  caused  by 
adding  interest  to  the  damages,  that  must  be  an  error 
to  be  corrected  by  motion  to  modify.  The  error,  if 
any,  was  not  as  to  any  fact  found  by  the  jury,  or  which 
could  be  corrected  on  another  trial,  but  one  of  law  by 
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the  court  to  be  corrected  by  a  modification  of  its  jndg- 
ment 

Undoubtedly  if  the  damages  found  for  loss  of  hay 
and  grass  were  excessive,  the  remedy  would  be  by  a 
new  trial,  and  appellant's  authority,  Lake  Erie,  etc., 
R.  W.  Co.  V.  AcreSy  108  Ind.  548,  would  be  in  point  But 
it  is  not  contended  that  this  part  of  the  judgment  is  in- 
correct, but  only  that  interest  should  not  have  been 
added.  "Where  any  part  of  a  judgment  is  valid,"  said 
this  court,  in  Bayless  v.  Oknn,  72  Ind.  5,  "it  will  stand 
unless  proper  steps  have  been  taken  by  objection  duly 
presented  to  the  trial  court  to  secure  a  modification 
or  amendment,  by  amending  or  rejecting  the  part 
which  is  wrong."  This  ruling  was  cited  with  ap- 
proval by  Judge  Mitchell,  in  the  People%  etc.^  Assort  v. 
Spears,  115  Ind.  297.  So  it  was  said,  in  Wood  v.  State^ 
130  Ind.  364,  "If  the  evidence  entitled  the  appellee  to 
some  judgment  in  his  favor  it  cannot  be  set  aside  be- 
cause the  court  gave  too  large  a  judgment,  there  hav- 
ing been  no  motion  to  modify."  And  in  the  recent 
case  of  Chicago,  etc.,  R.  W.  Co.  v.  Eggers,  147  Ind.  299, 
citing  numerous  authorities,  the  like  holding  is  reit- 
erated.   Petition  overruled. 
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Grzbsk  et  al.  v.  Hibbebd,  Trustee. 

[No.  18,887.    FUed  Not.  28. 1897.    Rehearing  deniedJan.  28»  1898.] 

HUSBAKD  AND  WiFE.  ^Mortgage  of  Lomda  Held  by  Entireties. — Sure- 
tyship,— ^A  mortgage  executed  by  a  husband  and  wife  on  lands 
which  were  held  by  them  as  tenants  by  entireties,  but  which  had 
been  conveyed  to  the  husband  through  a  trustee,  to  secure  the  indi- 
vidual debt  of  the  husband,  is  but  an  evasion  of  the  statute  forbid- 
ding the  wife  to  enter  into  contracts  of  suretyship,  and  void,  where 
such  deeds  and  mortgage  were  in  fact  one  transaction,  notwith- 
standing the  mortgagee  stated  to  the  wife  prior  to  the  execution  of 
the  deed  that  she  must,  in  order  to  make  the  mortgage  valid,  make 
an  absolute  gift  of  the  land  to  her  husband,  where  there  is  no  evi- 
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dence  to  show  that  she  intended  by  the  deed  to  make  an  absolute 
gift  thereof,  but  that  the  land  was  conveyed  back  to  them  jointly 
after  the  execution  of  the  mortgage. 

From  the  St.  Joseph  Circuit  Court.    Reversed. 

Thomas  W.  Slick  and  F.  J.  Lewis  Meyer^  for  ap- 
pellants. 

Andrew  Anderson  B,n6  James  DuShane,  for  appellee. 

MgCabe^  J. — ^The  appellants  sued  the  api)ellee  to 
quiet  their  title  to  lot  25  in  Fowler's  subdivision  of 
bank  out-lots  85  and  86  in  the  city  of  South  Bend.  A 
cross-complaint  filed  by  the  defendant  sought  to  fore- 
close the  mortgage  against  which  it  was  attempted  to 
quiet  the  plaintiff's  title.  A  trial  of  the  issues  formed 
resulted  in  a  finding  and  judgment  against  the  plain- 
tiffs, and  a  foreclosure  of  the  defendant's  mortgage, 
the  court  overruling  their  motion  for  a  new  trial.  The 
correctness  of  that  ruling  is  the  only  question  pre- 
sented by  the  record. 

The  particular  error  complained  of  in  the  motion  for 
a  new  trial  is  that  the  finding  for  the  defendant  is  not 
supported  by,  and  is  contrary  to  the  evidence,  and 
also  contrary  to  law. 

The  uncontradicted  evidence  shows  that  appellants 
are,  and  have  been  husband  and  wife  ever  since  and 
prior  to  August  29th,  1887.  That  on  that  date  they 
became  the  owners  of  the  real  estate  in  question  as 
tenants  by  entireties;  that  on  October  24th,  1894,  ap- 
pellant, Wladyslaw  Grzesk,  husband  of  the  other  ap- 
pellant, was  indebted  to  Hill  Brothers  in  the  sum  of 
over  1800.00.  And  afterwards,  plaintiffs,  as  husband 
and  wife,  were  induced  to  convey  the  real  estate  to  a 
third  person,  in  order  that  such  person  should  convey 
it  back  to  the  husband  alone,  for  the  purpose  of  en- 
abling the  husband  and  wife  to  make  a  mortgage  on 
said  real  estate  to  secure  the  above-mentioned  debt  of 
the  husband,  all  of  which  was  accordingly  done.    And 
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the  sole  queBtion  to  be  determined  by  the  evidence  was 
and  is  whether  the  conveyance  mentioned  by  which 
the  title  to  the  real  estate  mortgaged  was  attempted 
to  be  vested  in  the  husband  alone  was  an  independent 
transaction,  in  which  the  sole  purpose  of  the  wife  was 
to  make  a  permanent  gift  of  her  interest  therein  to 
her  husband,  or  were  such  conveyances  a  mere  con- 
trivance by  and  between  all  the  parties  to  evade  the 
statute  forbidding  a  married  woman  from  becoming 
surety  for  another?  The  evidence  further  shows 
without  contradiction  that  Wesley  Hill,  one  of  the 
firm  of  Hill  Brothers,  in  company  with  the  appellee, 
his  attorney,  went  to  the  house  of  the  appellants,  in 
South  Bend,  and  made  an  arrangement  with  the  ap- 
{»ellant  Agnes  Grzesk  and  her  husband  to  secure  the 
debt  of  the  latter  to  Hill  Brothers  which  was  carried 
into  effect  by  executing  the  conveyances  and  the^mort- 
gage  already  mentioned,  which  mortgage  was  to  the 
appellee,  Hibberd,  as  trustee  for  the  Hill  Brothers. 

It  is  earnestly  insisted  that  the  evidence  tending  to 
support  the  finding  for  the  defendants,  considered 
alone,  affords  ample  support  thereto.  The  strongest 
and  only  evidence  on  the  defendant's  side  is  his  own 
testimony  and  that  of  one  of  the  Hill  brothers.  The 
defendant  Hibberd  testified  as  follows:  "Q.  Do  you 
recollect  of  going  to  Grzesk's  house  along  with  Mr. 
Hill?  A.  Yes,  sir.  Q.  Do  you  remember  at  that 
time  of  having  a  talk  with  Grzesk  and  his  wife,  about 
securing  an  indebtedness  due  Hill  Brothers?  A.  Not 
before  Mr.  Hill  came  after  me.  Q.  State  ♦  ♦  ♦ 
what  the  conversation  was  ♦  ♦  ♦  from  begin- 
ning to  end.  A.  *  *  *  The  substance  was  this: 
She  was  anxious,  and  said  so,  to  get  this  settled  up, 
and  have  no  trouble,  and  wanted  to  give  security. 
*  *  *  She  said  she  wanted  to  secure  it,  so  Mr.  Hill 
would  be  satisfied.     I  told  her  that  they  held  the 
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property  by  a  joint  deed^  and  that  Mr.  Hill  couldn't 
take  a  mortgage  on  the  property  the  way  the  title 
stood,  that  it  would  be  of  no  good.  I  says :  *The  only . 
way,  Mrs.  Grzesk,  you  can  do,  if  you  want  to,  you  can 
give  your  interest  in  the  property  to  your  husband. 
You  can  do  that,  and  I  shall  not  advise  Mr.  Hill  to 
take  a  mortgage  unless  this  is  done.  There  is  no 
compulsion  about  it.  You  can  suit  yourself  about 
that.  Use  your  own  judgment  about  it.  If  you  want 
to  do  that,  we  will  take  a  mortgage.  If  you  do  not  do 
that,  we  will  not  take  a  mortgage  because,  it  will  not 
be  of  any  good.'  Then  she  says:  *That  is  all  right;  any 
way  to  fix  it  up  so  it  will  be  satisfactory.'  I  says:  *In 
order  to  do  that,  it  will  be  necessary  to  make  two 
deeds.  I  have  a  lady  in  my  office,  who  is  a  single  lady, 
and  she  will  act  as  trustee;  and  I  will  draw  a  deed 
for  you  and  your  husband  to  sign,  deeding  it  to 
Miss  Jennings,  and  then  she  will  sign  a  deed  deed- 
ing it  over  to  your  husband,  and  then  it  will  be 
his  land.  Then,'  I  says,  'we  will  make  the  mort- 
gage.' She  said,  'go  ahead.'  That  was  the  sub- 
stance of  the  conversation.  ♦♦♦♦♦!  had 
the  deeds  prepared  at  my  office.  ♦  ♦  ♦  There  was 
nothing  said  about  conveying  it  back  to  the  wife  after 
the  mortgage  was  made,  or  holding  it  for  her  benefit. 
*  *  *  I  was  acting  as  attorney  for  Hill  Brothers." 
On  cross-examination  by  plaintiffs'  counsel  the  wit- 
ness said:  "She  didn't  tell  me  she  wanted  to  secure 
the  debt  of  her  husband.  ♦  ♦  ♦  ghe  wanted  to 
satisfy  Hill  Brothers,  so  that  there  would  be  no 
trouble  about  it, — her  husband  would  not  be  troubled. 
«  «  «  #  *  J  think  the  first  thing  that  was  men- 
tioned was  the  amount  due.  *  *  *  *  .  I  told  him 
what  the  amount  was.  ♦  ♦  ♦  ghe  said  she  wanted 
to  fix  it  up  so  Mr.  Hill  would  be  satisfied.  'Well,'  I 
says,  *you  own  this  property  by  a  joint  deed;'  and  I 
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says,  'the  only  way  you  can  do,  that  I  would  advise 
Hill  to  take  as  security,  is  for  you  to  deed  it  over  to 
your  husband.  If  you  want  to  give  it  to  him  abso- 
lutely, I  will  advise  Mr.  Hill  to  take  a  mortgage.  If  you 
don't  do  that,  I  won't  advise  him  to  take  a  mortgage.' 
Q.  You  went  up  there  for  that  purpose  ♦  ♦  ♦ 
of  getting  this  fixed  up  so  you  could  advise  him  to  take 
thesecurity  that  way?    A.     If  possible,  yes  sir.     *    * 

*  *  I  told  her  how  the  title  was,  and  that  it  would 
have  to  be  conveyed  to  him  if  she  wanted  to  do  that 
to  secure  the  debt.     ♦     ♦     ♦    That  was  the  purpose. 

♦  *  *  I  had  the  mortgage  signed  by  Grzesk  and 
wife  after  the  deeds  were  made."  Wesley  S.  Hill  tes- 
tified:  "I  went  down,  and  got  Mr.  Hibberd,  and  went 
up  to  the  house,  and  they  were  all  there  in  the  room, 
and  we  talked  it  over  with  them.  Mr.  Hibberd  told 
them,  in  order  to  give  security,  as  they  held  their  prop- 
erty jointly,  it  would  be  necessary  for  Mrs.  Grzesk  to 
deed  her  property  or  give  it  to  her  husband,  as  the 
mortgage  would  not  be  worth  anything,  holding  the 
property  jointly,  that  they  couldn't  give  a  mortgage 
that  would  be  good.  ♦  ♦  ♦  ghe  said  she  would 
"sign  the  deed  anyway,  so  her  husband  could  give  the 
mortgage." 

The  undisputed  evidence  shows,  also,  that  the  deed 
from  Grzesk  and  wife  to  Miss  Jennings,  and  the  deed 
from  Miss  Jennings  conveying  the  property  back  to 
the  husband  alone,  were  executed  at  the  same  time, 
and  about  the  same  time  the  mortgage  was  made  by 
Grzesk  and  wife  to  the  appellee  Hibberd,  as  trustee 
for  Hill  Brothers  to  secure  the  debt  of  the  husband  to 
them.  And  that  both  the  deeds  and  the  mortgage 
were  taken  possession  of  by  appellee,  Hibberd,  and 
taken  by  his  agent  Miss  Jennings,  and,  under  his  di- 
rection, she  delivered  all  of  them  to  the  recorder  of 
the  county  in  his  oflSce,  and  the  same  were  procured 
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to  be  recorded  without  Grzesk  paying  anything  for  re- ' 
cording  any  of  the  deeds.  There  was  no  consideration 
paid  for  the  conveyance  to  Miss  Jennings  and  no  con- 
sideration paid  for  the  conveyance  from  Miss  Jennings 
to  Wladyslaw  Grzesk, the  husband; and  afterwards,  on 
September  30th,  1896,  the  appellants,  Wladyslaw 
Grzesk  and  Agnes,  his  wife,  conveyed  the  premises 
back  to  the  same  Miss  Jennings,  and  she  on  the  same 
day,  at  the  same  time,  conveyed  the  same  back  to  said 
Agnes  Grzesk  and  Wladyslaw  Grzesk,  without  con- 
sideration. 

The  appellants^  contention  is  that  this  evidence 
shows  that  the  mortgage  is  void,  as  it  is  a  contract  of 
suretyship  on  the  part  of  the  wife.  It  is  settled  under 
the  statute  as  to  married  women  that  all  contracts  of 
suretyship  entered  into  by  them  are  void,  no  matter 
who  for.     Vogel  v.  LeichneVy  102  Ind.  55. 

The  appellants  contend,  and  the  appellee  concedes, 
that  the  law  is  that  a  mortgage  executed  by  a  husband 
and  wife  on  real  estate  held  by  them,  as  tenants  by 
entireties,  as  was  the  case  here,  before  the  convey- 
ances  to  Miss  Jennings,  and  from  her  back  to  the  hus- 
band, to  secure  the  debt  of  the  husband,  being  void 
as  to  the  wife  by  virtue  of  the  statute  forbidding  her 
from  entering  into  contracts  of  suretyship,  it  is  also 
void  as  to  the  husband.  Dodge  v.  Kinzy,  101  Ind.  102- 
106,  and  cases  cited. 

But  it  is  contended  that  this  is  not  such  a  contract; 
that  the  transaction  exhibited  in  the  evidence  result- 
ed in  vesting  the  entire  title  in  the  husband  abso- 
lutely; and  that  he  therefore  had  the  right  to  mort- 
gage his  own  real  estate  to  secure  what  is  conceded 
to  be  his  own  preexisting  debt.  In  support  of  this 
proposition  we  are  cited  to  Long  v.  Crosson,  119  Ind. 
3.  The  facts  in  that  case  are  such  as  to  make  an  en- 
tirely different  question  than  the  one  arising  upon  the 
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facts  here.  There,  Mattie  Long,  wife  of  James  Long, 
being  the  owner  in  her  own  right  of  a  certain  lot  in  the 
town  of  Fowler,  in  Benton  county,  executed  a  deed,  in 
which  her  husband  joined,  by  which  she  conveyed  the 
lot  to  John  Dempsey,  for  the  nominal  consideration 
of  fl,500.00.  Dempsey,  on  the  same  day,  for  a  like 
consideration,  conveyed  the  property  to  James  Long, 
husband  of  Mattie  Long.  There  was  no  consideration 
actually  paid  or  agreed  to  be  paid  for  either  of  the 
foregoing  conveyances,  they  having  been  made  merely 
to  invest  James  Long  with  the  title,  so  that  he  might 
secure  a  loan  of  f  500.00,  which  he  desired  to  make  for 
his  own  benefit.  Afterwards,  on  October  IT,  1881, 
Crosson,  upon  the  recommendation  and  solicitation  of 
Dempsey,  made  a  loan  of  $500.00  to  Long,  and  took  a 
mortgage  as  security  upon  the  property  owned  and 
conveyed  as  above,  in  which  both  Long  and  wife 
joined.  Dempsey,  who  knew  of  the  purpose  for  which 
the  title  had  been  transferred  from  Mrs.  Long  to  her 
husband,  furnished  Crosson  $250.00  of  the  money  thus 
loaned  to  Long,  and  took  Crosson^s  note  for  that 
amount.  The  title  had  stood  some  six  months  in  the 
name  of  James  Long  at  the  time  Crosson  made  the 
loan,  and  the  evidence  showed  that  he  took  the  mort- 
gage upon  the  faith  of  an  abstract  of  title  furnished 
him,  and  that  he  had  no  knowledge  that  the  title  had 
been  transferred  merely  to  enable  Long  to  make  the 
loan  and  to  evade  the  statute  which  prohibits  a  mar- 
ried woman  from  entering  into  any  contract  of  surety- 
ship. The  title  had  ever  since  remained  in  the  hus- 
band. This  court  there  said:  "Upon  the  facts  thus 
summarized,  the  court  below  gave  judgment  of  fore- 
closure against  both  the  mortgagors.  The  wife  prose- 
cutes this  appeal.  ♦  ♦  ♦  Conformable  to  the 
maxim  which  declares  that  whatever  is  prohibited  by 
law  to  be  done  directly  cannot  legally  be  effected  by 
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an  indirect  and  circuitous  contrivance  (Broom  Legal 
Max.  432),  it  was  held  in  McCormick,  etc.,  Co.  v.  Scovell, 
supra  [111  Ind.  551],  that  where  a  husband  and  wife 
joined  in  conveying  real  estate  owned  by  them  as  ten- 
ants by  entireties,  to  a  third  person,  the  latter  convey- 
ing to  the  husband  so  as  to  enable  him  to  mortgage 
the  property  to  secure  an  antecedent  debt  owing  by 
him  to  another,  who  knew  of  the  purpose  for  which 
the  several  transfers  were  made,  the  deeds  and  mort- 
gage constituted  substantially  one  transaction  and 
were  void  as  an  evasion  of  the  statute  which  prohibits 
a  married  woman  from  entering  into  a  contract  of 
suretyship.  Whatever  device  may  be  resorted  to  for 
the  purpose  of  evading  the  statute,  if  the  person  seek- 
ing to  enforce  the  contract  knew  of,  or  participated  in 
the  design,  or  purposely  remained  ignorant,  courts 
will  deal  with  the  transaction  according  to  its  sub 
stance,  regardless  of  the  form  in  which  it  may  have 
been  disguised."  But  in  the  case  then  before  the 
court,  inasmuch  as  the  title  had  been  in  the  husband 
iat  the  time  the  mortgage  was  taken  more  than  six 
months,  and  had  remained  so  ever  since,  notwith- 
standing more  than  seven  years  had  elapsed,  and  that 
the  motgagee  had  no  knowledge  of  the  purpose  for 
which  the  title  had  been  transferred  from  Mrs.  Long 
to  her  husband,  it  was  held  that  the  principles  an- 
nounced in  the  case  of  McCormick,  etc.,  Co.,  v.  Scovell, 
Sfiipra,  did  not  apply,  and  the  foreclosure  ought  to  be 
upheld,  and  it  was  so  adjudged.  But  the  facts  estab- 
lished here  by  the  evidence  fall  squarely  within  the 
principle  of  McCormick,  etc,  v.  Scovell,  supra.  The 
same  rule  was  laid  down  by  this  court  in  Sohn  &  Co.  v. 
Oantner,  134  Ind.  31. 

The  evidence  we  have  quoted,  and  that  most  favor- 
able to  appellee,  shows  that  the  sole  purpose  of  the 
conveyance  of  the  property  from  the  appellants  to 
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Miss  Jennings^  and  her  conveyance  back  to  the  hos- 
band^  was  to  enable  him  to  make  a  valid  mortgage  on 
the  property  to  secure  his  individual  debt,  and  that 
the  beneficiaries  in  that  mortgage,  as  well  as  the  mort- 
gagee, their  trustee,  knew  all  about  the  purpose  of  the 
conveyance,  and  that  it  was  for  the  sole  purpose  of 
evading  the  statute  forbidding  the  wife  to  enter  into 
contracts  of  suretyship.  In  fact,  they  knew  that  the 
deeds  and  mortgage  were  but  one  and  the  same  trans- 
action, and  that  the  deeds  were  as  much  for  their  ben- 
efit as  the  mortgage.  Appellee's  learned  counsel 
have  laid  much  stress  upon  the  fact  that  appellee  Hib- 
berd told  his  wife,  in  the  conversation  resulting  in  the 
conveyances  and  mortgage,  that  she  must  make  a  gift 
of  the  property  to  her  husband,  so  that  it  would  be  bin 
absolutely,  or  the  mortgage  would  be  of  no  force. 
But  there  is  no  evidence  to  show  that  she  did  intend 
by  the  transaction  to  make  her  husband  the  absolute 
owner  of  the  property;  but  there  is  evidence  to  the 
contrary,  and  that  is  that  she  and  her  husband  after- 
ward conveyed  the  property  back  to  the  same  person 
that  they  had  before  conveyed  it  to,  Miss  Jennings, 
and  she  at  once  conveyed  it  back  to  them  jointly,  vest- 
ing the  title  precisely  where  it  was  in  the  start.  But 
be  that  as  it  may,  if  the  only  purpose  in  the  convey- 
ances vesting  the  title  in  the  husband  alone  was  to 
evade  the  statute,  the  transaction  fell  within  the  con- 
demnation of  the  law,  and  the  mortgage  was  void; 
and  such  is  the  clear  purport  of  the  evidence. 

Our  conclusion  is  that  the  finding  was  contrary  to 
law  and  the  evidence,  and  hence  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  The  judgment 
is  reversed,  and  the  cause  remanded,  T\dth  instructions 
to  grant  a  new  trial,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Floward,  J.,  took  no  part  in  this  decision. 
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[No.  18,8e0.    Filed  Dec.  9,  1897.    Rehearing  denied  Jan.  28, 1898.] 
Wtlls.— Election  by  Widow.— Complaint  to  Set  Aside  Election.—Suf- 
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ficiency, — Exhibit. — In  an  action  to  revoke  and  cancel  an  election  164  361 
made  by  a  widow  to  take  under  the  will  of  her  deceased  husband  it  {^  \^ 
is  not  necessary  that  a  copy  of  such  election  be  tiled  with  the  oom-  i^~~y^ 
plaint  as  an  exhibit    p.  S64.  167  583 

SAXE.—Election  hy  Widow  to  Take  Under  the  Law.Staiute  Con- 
strued.— Under  section  2666,  Biums'  R.  S.  1894,  the  widow  of  a  per- 
son dying  testate  takes  under  the  will,  unless  within  one  year  after 
the  probate  thereof  she  makes  her  election  to  take  under  the  law,  j^^q-^ 
and  the  mere  execution  of  an  election  to  take  under  the  will  will  not  hj^  ^ 
estop  the  widow  from  maintaining  an  action,  within  the  time  allowed  |i60  658 
by  law  for  such  election,  to  revoke  or  cancel  the  election  so  made  149 
and  filing  her  election  to  take  under  the  law.   pp.  367,  368.  ^ 

Appeal  and  Error. — Bill  of  Exceptions. — A  bill  of  exceptions  pre- 
sented to  and  signed  by  the  judge  after  the  time  allowed  for  filing 
same,  forms  no  part  of  the  record  on  appeal,    p.  368. 

Bkia.—Becord.—B%U  of  Exceptions.— Motion  to  Strike  Out  Part  of 
Pleading. — A  motion  to  strike  out  part  of  a  pleading,  the  ruling 
thereon,  and  the  pleading  or  the  part  thereof  stricken  out,  are  not  in 
the  record,  imless  brought  in  by  a  bill  of  exceptions,  or  by  an  order 
of  court,    pp.  368,  369. 

Same. — Record  Imports  Absolute  Verity. — The  record  on  appeal  im- 
ports absolute  verity,  and  where  a  motion  to  strike  out  part  of  a 
pleading  is  not  made  part  of  the  record  by  order  of  court  or  by  bill 
of  exceptions,  and  the  clerk  copies  into  the  record  the  portion 
stricken  out,  the  Supreme  Court  cannot  disregard  such  part,  but  ^ 
must,  unless  the  proper  correction  is  made  by  a  writ  of  certiorari,  . 
consider  the  pleading  as  if  no  part  thereof  had  been  stricken  out. 
pp.  369,  370. 

Estoppel. — Pleading. — Sufficiency. — Where  an  estoppel  is  relied  upon 
it  must  be  pleaded  with  particularity  and  precision,  and  nothing 
can  be  supplied  by  intendment,  and  when  there  is  ground  for 
inference  or  intendment,  it  will  be  against,  and  not  in  favor  of  the 
estoppel,   p.  371. 

Same. — Parties. — Only  parties  and  their  privies  are  bound  by  or  can 
take  advantage  of  an  estoppel,  and  one  who  insists  upon  the  acts  of 
another  working  an  estoppel  must  show  that  he  acted  upon  the 
same,  and  was  influenced  thereby  to  do  some  act  which  would  result 
in  an  injury  if  the  other  is  perpiitted  to  withdraw  or  deny  the  act. 
p.  371. 
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From  the  Sullivan  Circuit  Court.     Affirmed, 

Pigg  d;  Brown^  for  appellants. 

O.  W.  Buff  and  W.  B.  Nesbit,  for  appellee. 

Monks,  J. — Appellee,  widow  of  Joseph  N.  Pigg, 
brought  this  action  against  appellants  to  revoke  and 
set  aside  an  election  executed  by  her  to  take  under 
the  will  of  said  deceased  husband.  A  demurrer  to 
the  complaint  was  sustained,  and,  an  additional  para- 
graph of  complaint  being  filed,  a  demurrer  to  the  same 
was  overruled.  An  answer  in  three  paragraphs  was 
filed,  to  the  second  and  third  of  which  a  demurrer  for 
want  of  facts  was  sustained.  Final  judgment  was 
rendered  in  favor  of  the  appellee. 

The  errors  assigned,  and  not  waived,  call  in  ques- 
tion the  action  of  the  court  in  overruling  the  demurrer 
to  the  additional  paragraph  of  the  complaint,  and  in 
sustaining  the  appellee's  motion  to  strike  out  a  part 
of  the  second  paragraph  of  answer,  and  in  sustaining 
appellee's  demurrer  to  the  second  and  third  para- 
graphs of  answer. 

The  first  objection  urged  to  the  additional  para- 
graph of  complaint  is  that  no  copy  of  the  election  to 
take  under  the  will  is  filed  with  said  paragraph. 
As  this  action  is  not  founded  upon  the  election,  but  is 
to  revoke,  cancel,  and  set  the  same  aside,  it  was  not 
necessary  to  file  the  same,  or  a  copy  thereof,  as  an 
exhibit,  with  said  paragraph  of  complaint ;  and,  if  the 
same  had  been  so  filed,  it  would  not  be  a  part  thereof, 
nor  could  it  be  considered  in  determining  the  sufficien- 
cy of  such  paragraph.  Oum-Elastic  Roofing  Co.  v. 
Mexico  Publishing  Co.,  140  Ind.  158,  160-161,  SOL. 
R.  A.  700,  and  cases  cited;  Johnson  v.  Moore,  112  Ind. 
91;  Barhley  v.  Tapp,  87  Ind.  25,  27;  Stout  v.  Stout, 
77  Ind.  537,  540;  Heitman  v.  Schnek,  40  Ind.  93,  97, 
and  cases  cited. 
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•  It  is  alleged  in  the  additional  paragraph  of  com- 
plaint: That  the  will  of  said  testator,  Joseph  N.  Pigg, 
was  admitted  to  probate  December,  1896.  That  after 
the  death  of  said  testator,  when  the  contents  of  said 
will  were  made  known  to  appellee,  she  declared  to  the 
heirs  and  legatees  that  she  wonld  not  accept  the  pro- 
visions of  said  will,  but  would  make  her  election 
to  take  under  the  laws  of  the  State  of  Indiana.  "That 
thereupon  the  legatees  and  heirs,  when  they  learned 
of  the  plaintiff's  desire  so  to  elect  to  take  under  the 
law,  began  a  course  of  conduct  to  persuade  and  induce 
the  plaintiff  to  accept  the  provisions  of  the  will.  That 
at  the  time  the  plaintiff  was  greatly  grieved  and  dis- 
tressed over  the  recent  loss  of  her  husband,  and  was 
not  in  a  suitable  condition,  physically  or  mentally,  to 
transact  business  of  the  character  and  nature  of  the 
matter  in  hand*  a  fact  which  the  said  defendants  well 
knew.  Said  defendants  well  knowing  that  plaintiff 
had  great  respect  for  her  late  husband,  deceased,  and 
had  always  endeavored  to  comply  with  his  wishes  and 
desires,  they  then  and  there  told  the  plaintiff  that  she 
ought,  in  good  conscience,  to  respect  the  wishes  of  her 
said  husband,  as  expressed  in  said  will,  as  the  same 
affected  the  disposition  of  his  estate;  that  to  do  other- 
wise would  be  to  show  great  disrespect  and  disregard 
for  her  late  husband's  wishes.  And,  as  a  further  in- 
ducement to  obtain  the  execution  by  this  plaintiff  of 
an  election  to  take  under  the  will,  said  defendants 
represented  to  the  plaintiff  that  the  provisions  made 
for  her  were  ample,  and  all  that  she  would  likely  need, 
and  that  they  would  not  disturb  her  in  the  possession 
of  the  household  and  kitchen  furniture,  and  she  could 
retain  and  keep  two  dozen  chickens,  household  and 
kitchen  furniture,  chairs,  carpets,  dishes,  stoves,  safes, 
cupboard,  and  everything  she  might  desire  to  keep  in 
the  bouse,  together  with  beds  and  bedding,  hay  and 
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corn  for  her  horse  and  cow,  and  such  things  as  would 
make  her  comfortable  and  enable  her  to  keep  house 
without  incurring  expense   for   such  things    as   she 
would  need.     That  this  plaintiff,  being  then  aged  and 
greatly  grieved  and  distressed  in  mind,  was  more 
easily  influenced  than  she  would  have  been  under 
other  circumstances,  facts  the  defendants  well  knew, 
and,  not  being  in  a  condition,  mentally,  to  comprehend 
and    understand   the   exceeding   meager   provisions 
made  for  her  in  said  will,  was  induced  by  said  defend- 
ants, by  means  aforesaid  to  execute  an  election  to  take 
the  provisions  made  for  her  in  said  will,  a  copy  of 
which  election  is  filed  herewith  and  made  a  part  of 
this  complaint,  which  said  election  was  so  procured  to 
be  executed  on  the  28th  day  of  December,  1896,  in  ten 
days   after   the   death   of   her  said   husband.    This 
plaintiff  now  avers  that  said  defendants,  at  the  time 
they  so  agreed  to  leave  the  plaintiff  undisturbed  in  the 
ownership,  use,  and  enjoyment  of  the  property  and 
household  furniture  aforesaid,  had  no  intention  of  so 
doing,  in  case  they  could  induce  the  plaintiff  to  elect  to 
take  under  the  will,  b^it,  upon  the  contrary,  they  ex- 
pected to  take  all  such  property  as  a  part  of  the  estate 
of  said  Pigg,  deceased,  and  wholly  deprive  the  plain- 
tiff of  the  use  and  enjoyment  thereof,  which  facts  were 
wholly  unknown  to  the  plaintiff,  and  which  secret  in- 
tention was  concealed  from  her  and  was  so  done  for 
the  fraudulent  purpose  of  procuring  the  plaintiff  so 
to  execute  the  election  to  take  under  the  said  will,  a 
thing  she  would  not  have  done  in  the  absence  of  such 
promises,  statements,  and  persuasions  so  made  by  the 
defendants.     And  she  now  says  that  when  she  exe- 
cuted said  election  she  was  taken  to  the  town  of  Sulli- 
van with  some  of  the  defendants,  and  in  the  stores  was 
importuned  to  make  such  election  by  some  of  the  de- 
fendants, and  was  taken  to  the  oflSce  of  the  attorney 
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for  the  executor,  and  did  then,  on  said  day  aforesaid, 
execute  said  election.  And  she  now  says  that  immedi- 
ately thereafter  the  said  defendants,  including  the  ex- 
ecutor, proceeded  to  inventory  and  sell  everything  in 
and  about  the  house,  including  dishes,  stoves,  carpets, 
safes,  and  literally  stripping  the  house  of  its  contents, 
leaving  the  plaintiff  only  one  bed  and  feather  tick  and 
two  pillows  and  one  old  chair.'*  This  action  was  com- 
menced February  15,  1897. 

Under  section  2666,  Burns'  R.  S.  1894  (Acts  1885,  p. 
239),  the  widow  of  a  person  dying  testate,  takes  under 
the  will,  unless  within  one  year  after  the  probate  of 
such  will  she  makes  her  election  to  take  under  the 
law.  This  election  must  be  in  writing,  signed  by  the 
widow,  and  acknowledged  before  some  oflScer  author- 
ized to  take  the  acknowledgment  of  deeds,  and  be  filed 
and  recorded  in  the  office  of  the  clerk  of  the  circuit  in 
which  such  will  is  probated,  and  recorded  by  such 
clerk  in  the  record  of  wills.  Unless  she  elects  to  take 
under  the  law,  as  required  by  said  section,  her  rights 
are  governed  by  the  will.  Archibald  v.  Long,  144 
Ind.  451,  454,  and  cases  cited;  Burden  v.  Burden^  141 
Ind.  471,  476;  Gam  v.  Garn,  135  Ind.  687;  Draper  v. 
Morris,  137  Jnd.  169;  Fosher  v.  Guilliams,  120  Ind.  172; 
Henry^s  Probate  Law  and  Prac,  section  915. 

The  widow^s  right  to  elect  within  the  year  to  take 
under  the  law  cannot  be  barred  except  by  such  con- 
duct on  her  part  as  will  constitute  an  estoppel.  Bur- 
den Y.  Burden,  supra,  p.  476;  Garn  v.  Garn,  supra,  p.  690. 
The  mere  execution  of  an  election  to  take  under  the 
provisions  of  the  will  and  filing  the  same  with  the 
clerk,  as  required  by  statute  in  making  an  election  to 
take  under  the  law,  .will  not  estop  such  widow  from 
afterwards  making  an  election  as  required  by  the  stat- 
ute to  take  under  the  law.  Innocent  parties,  however, 
relying  on  such  election  by  the  widow  to  take  under 
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the  will,  might  be  induced  so  to  deal  with  the  prop- 
erty of  the  testator,  as  that  such  widow,  as  against 
them,  would  not  be  permitted  thereafter,  although 
within  the  year,  to  make  an  election  to  take  under 
the  law.  For  this  reason  the  widow,  after  she  has 
filed  an  election  to  take  under  the  will,  may,  within 
the  year,  commence  and  maintain  an  action  to  cancel 
the  same,  and  file  her  election  to  take  under  the  law. 
Burden  v.  Burden,  supra;  Oum  v.  Gam,  supra;  Henry's 
Probate  Law  and  Prac,  sections  916,  917.  There  is 
nothing  in  the  additional  paragraph  of  complaint 
showing  that  appellee,  at  the  time  she  commenced 
the  action,  had  done  anything  to  estop  her  from  elect- 
ing to  take  her  share  in  the  estate  of  her  deceased  hus- 
band under  the  law.  On  the  contrary,  it  appears  that 
she  was  aged  and  feeble,  and  that  on  account  of  the 
importunities  and  promises  of  the  heirs  and  legatees 
she  was  induced  to  make  and  file,  within  ten  days 
after  the  death  of  her  husband,  an  election  to  take 
under  the  will,  when  the  statute  in  no  way  authorized 
or  required  such  an  election.  There  was  no  error  in 
overruling  the  demurrer  to  the  additional  paragraph 
of  the  complaint. 

Appellee's  motion  to  strike  out  a  part  of  the  second 
paragraph  of  answer  was  sustained  on  June  5,  and 
thirty  days  were  given  in  which  to  file  a  bill  of  ex- 
ceptions. A  bill  of  exceptions  was  presented  to  and 
signed  by  the  judge  on  July  19,  and  on  the  same  day 
was  filed  in  the  office  of  the  clerk  of  the  court  below. 
As  the  bill  of  exceptions  was  presented  to  the  judge 
more  than  thirty  days  after  June  5,  the  same  forms 
no  part  of  the  record.  Elliott's  App.  Proced.,  sections 
802,  805.  The  said  bill  of  exceptions  not  being  a  part 
of  the  record  the  alleged  error  of  the  court  in  sustain- 
ing the  motion  to  strike  out  a  part  of  said  second  para- 
graph of  answer  is  not  properly  saved,  and  no  question 
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is  presented.  The  ruling  of  a  court  in  sustaining  a 
motion  to  strike  out  a  part  or  all  of  a  pleading,  and 
the  pleading  or  the  part  thereof  stricken  out,  and  the 
motion  to  strike  out,  are  not  in  the  record  unless 
brought  in  by  a  bill  of  exceptions  or  order  of  court. 
Collins  V.  Comwelly  131  Ind.  20;  Holland  v.  Holland^ 
131  Ind.  196,  200;  McDonald  v.  Oeisendorff,  128  Ind. 
153,  166;  Baltie  v.  Richardson,  124  Ind.  480,  481; 
City  of  Seymour  v.  Cummins,  Admx.,  119  Ind.  148, 
160,  6  L.  R.  A.  126;  Board,  etc.^  v.  Hill,  116  Ind.  316, 
321;  Laverty  v.  State,  ex  rel,  109  Ind.  217,  225;  Car- 
rothers  v.  Carrothers,  107  Ind.  530,  532;  Scotten  v. 
Randolph^  96  Ind.  681,  587;  Newcomer  v.  Hutchings, 
96  Ind.  119,  122;  Fellenzer  v.  Van  Valzah,  95  Ind. 
128,  132;  Peck  v.  Board,  etc.,  87  Ind.  221,  222; 
Klingensmith  v.  Faulkner,  84  Ind.  331,  333;  State,  ex 
rel.  V.  Krug,  82  Ind.  58,  60;  Dunn  v.  Tousey,  80  Ind. 
288,  290;  Stanton  v.  State,  ex  rel.,  74  Ind.  603,  607; 
Stott  V.  Smith,  70  Ind.  298;  Berlin  v.  Oglesbee,  66 
Ind.  308,  810;  School  Town  of  Princeton  v.  Oehhart, 
61  Ind.  187,  197;  Broker  v.  Scohey,  66  Ind.  588,  689- 
690;  Thom<is  v.  Passage,  64  Ind.  106, 110, 116;  Oreens- 
burgh,  etc..  Turnpike  Co.  v.  Sidener^  40  Ind.  424, 
426;  Merritt  v.  Cobb,  17  Ind.  814. 

When  a  part  or  all  of  a  pleading  is  stricken  out  on 
motion,  the  clerk  in  making  a  transcript  for  an  appeal, 
should  not  copy  into  such  transcript  the  part  stricken 
out,  for  the  reason  that  the  same,  after  being  stricken 
out,  forms  no  part  of  the  pleading,  and  is  no  part  of  the 
record,  and  can  only  be  brought  into  the  record  by  a 
bill  of  exceptions.  When,  however,  the  clerk  does 
copy  the  part  stricken  out  into  the  transcript  as  a  part 
of  the  record,  and  there  is  no  bill  of  exceptions  showing 
that  the  same  was  stricken  out,  this  court  cannot  disre- 
Vol.  149—24 


870  SUPREME  COURT  OP  INDIANA, 

Dudley  et  at.  v.  Pigg. 

gard  such  part,  but  must,  unless  the  proper  correction 
is  made  by  writ  of  certiorarij  consider  the  pleading  as 
if  the  same,  or  no  part  thereof,  had  been  stricken  out 
This  is  the  necessary  result  of  the  rule  that  the  record 
Imports  absolute  verity.  In  this  case  the  bill  of  ex- 
ceptions, which  was  presented  to  the  judge  and  sigoed 
by  him,  after  the  time  allowed  therefor,  and  for  that 
reason  is  no  part  of  the  record,  shows  that  the  clerk 
has  copied  the  part  of  the  second  paragraph  of  answer 
which  was  stricken  otit  on  motion.  As  said  bill  of  ex- 
ceptions forms  no  part  of  the  record,  under  the  well 
settled  doctrine  that  the  record  imports  absolute 
verity,  we  are  required  to  consider  said  paragraph  «is 
copied  into  the  record  by  the  clerk,  for  the  reason  that 
the  record  does  not  show  that  any  part  thereof  wag 
stricken  out. 

It  is  alleged  in  the  second  paragraph  that  appellee 
"agreed  to  accept  the  provisions  of  the  will  provided 
John  B.  Pigg  would  relinquish  a  lease  which  he  then 
held  upon  the  entire  estate  then  owned  by  the  said 
Joseph  N.  Pigg,  deceased;  that  said  John  R.  Pigg, 
upon  the  promise  of  the  plaintiff  [appellee]  to  accept 
the  provision  made  for  her  by  said  will,  agreed  to 
relinquish  his  lease,  and  did  so  relinquish  said  lease, 
and  give  up  his  possession;  that  said  John  R.  Pigg  and 
Joseph  N.  Pigg  owned  at  the  decease  of  Joseph  N. 
Pigg  certain  personal  property,  to  wit  [describing  it], 
in  partnership;  that  said  property  was  of  less  value  to 
John  R.  Pigg  after  the  relinquishment  of  the  lease 
than  before,  and  that  said  property  was  sold  February 
3, 1897,  at  public  sale  of  the  property  of  said  deceased; 
that  said  John  R.  Pigg  would  be  greatly  damaged  if 
plaintiff  be  allowed  to  revoke  her  former  acceptance, 
and  now  be  allowed  to  take  under  the  law/' 

It  is  claimed  by  appellants  that  the  averments  of 
said  paragraph  estop  appellee  from  taking  under 
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the  law,  and  it  is  upon  this  theoi'y  that  the  sufficiency 
of  said  paragraph  must  be  determined. 

It  is  not  alleged  that  John  B.  Pigg,  mentioned  in 
said  paragraph,  was  an  heir  or  legatee  of  the  testator; 
and  there  are  no  facts  alleged  in  said  paragraph  show- 
ing that  said  John  B.  Pigg  would  suffer  any  damage 
if  said  appellee's  election  to  take  under  the  will  is  set 
aside,  and  she  is  permitted  to  take  under  the  law.  The 
allegation  that  he  would  be  greatly  damaged  thereby 
is  a  mere  conclusion,  not  supported  by  the  facts  al- 
leged in  said  paragraph. 

*  The  rule  is  that,  where  an  estoppel  is  relied  upon, 
it  must  be  pleaded  with  particularity  and  precision, 
and  nothing  can  be  supplied  by  intendment,  and, 
when  there  is  ground  for  inference  or  intendment,  it 
will  be  against,  and  not  in  favor  of  the  estoppel. 
T^oyer  v.  Dyar^  102  Ind.  396;  Anderson  v.  Hubblej  93 
Ind.  670;  Cole  v.  Lafontaine,  84  Ind.  446,  448;  Sims 
V.  City  of  Frankfort^  79  Ind.  446,  462;  Bobbins  v. 
MageCy  76  Ind.  381;  Lash  v.  Rendell,  72  Ind.  476; 
Wood  V.  Ostram,  29  Ind.  177;  8  Ericy.  of  PI.  and  Prac-, 
9-13. 

Moreover,  it  is  a  well  settled  rule  that  only  parties 
and  their  privies  are  bound  by  or  can  take  advantage 
of  an  estoppel.  CJiaplin  v.  Bakery  124  Ind.  385,  390; 
Cook  V.  Walling^  117  Ind.  9, 11, 12,  2  L.  B.  A.  769;  Simp- 
son V.  PearsoUy  31  Ind.  1,  5-7;  7  Am.  and  Eng.  Ency.  of 
Law,  23;  5  Ency.  of  PI.  and  Prac.  6. 

Under  this  rule,  one  who  insists  upon  the  acts  of  an- 
other working  an  estoppel  must  show  that  he  acted 
upon  the  same,  and  was  influenced  thereby  to  do  some 
act  which  would  result  in  an  injury  if  the  other  is  per- 
mitted to  withdraw  or  deny  the  act.  Chaplin  v.  Bakery 
supra;  Simpson  v.  Pearson,  supra. 

John  B.  Pigg  was  not  a  party  to  this  action,  and  ap- 
pellants, who  filed  said  paragraph  of  answer,  were  not 
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his  privies,  either  in*  blood,  in  estate,  or  in  law,  but 
were  strangers  to  the  transaction  which  is  set  up  in 
said  paragraph  as  an  estoppel.  The  facts  averred  in 
said  paragraph  do  not  show  that  appellants,  or  either 
one  of  them,  have  in  any  way  been  misled  or  deceived 
or  changed  their  position,  in  consequence  of  the  elec- 
tion which  appellee  seeks  to- set  aside.  It  is  clear  that 
the  second  paragraph  of  answer  was  not  sufficient  to 
withstand  appellee's  demurrer. 

The  third  paragraph  of  answer  set  up  an  alleged 
verbal  postnuptial  agreement  that  appellee  was  to 
have  no  part  of  the  estate  of  her  husband,  Joseph  N. 
Pigg,  if  she  survived  him.  All  of  the  authorities  cited 
to  sustain  this  paragraph  of  answer  are  in  regard  to 
antenuptial  agreements,  and  can  have  no  application 
to  the  facts  alleged. 

Under  the  doctrine  declared  in  Randies  v.  Rnndles^ 
63  Ind.  93,  the  third  paragraph  of  answer  was  clearly 
bad.  Finding  no  available  error  in  the  record,  the 
judgment  is  affirmed. 


Keeslino,  Treasurer,  et  al.  v.  Powell. 

[No.  18,206.     Piled  February  1,  1898.] 

E2VIDEN0B. — Heanay  Evidence, — Admiasibility  Of. — Tax  Sales.-^Ao- 
turn  to  Er\join — In  the  trial  of  an  action  to  enjoin  the  sale  of  real 
estate  for  delinquent  taxes,  evidence  by  plaintiff  that  prior  to  the 
purchase  of  such  property  he  was  informed  by  the  deputy  treasurer, 
since  deceased,  that  such  taxes  had  been  paid,  was  properly  ad- 
mitted. 

From  the  Cass  Circuit  Court.    Affirmed. 

Nelson  &  MyerSy  for  appellants. 
McConnell  &  Jenkins,  for  appellee. 

McCabe,  J. — The  appellee  sued  the  appellants, 
treasurer,  auditor,  and  commissioners  of  Cass  county, 
to  enjoin  the  sale  of  a  certain  described  lot  or  piece  of 
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real  estate  in  Logansport,  in  said  county,  for  alleged 
delinquent  taxes,  and  to  cancel  said  tax  as  the  same 
stands  charged  on  the  duplicate,  on  the  ground  that 
the  same  had  been  paid.  A  trial  of  the  issues  joined 
resulted  in  a  finding  and  judgment  for  the  plaintiff, 
over  defendant's  motion  for  a  new  trial. 

The  refusal  of  a  new  trial  is  questioned  by  the  as- 
signment of  errors,  that  being  the  only  question  pre- 
sented by  the  appeal.  The  grounds  of  the  motion  for  a 
new  trial  are  that  the  finding  is  contrary  to  law  and 
the  evidence,  and  not  supported  by  suflBcient  evidence, 
and  error  in  the  admission  of  certain  evidence. 

The  evidence,  the  admission  of  which  is  complained 
of,  was  the  testimony  of  the  plaintiff,  who,  being  about 
to  purchase  the  lot  in  question,  inquired  of  the  deputy 
treasurer,  one  William  H.  Forrest,  whether  said  taxes 
had  been  paid,  and  he  answered  that  they  had.  This 
evidence  of  the  mere  declaration  of  the  deputy  treas- 
urer, it  is  claimed,  was  mere  hearsay,  and  not  admis- 
sible. But  it  is  conceded  that  at  the  time  of  the  ad- 
mission of  the  testimony  of  the  plaintiff,  detailing  the 
declaration  of  deputy  treasurer  Forrest,  that  the  de- 
clarant, Forrest,  was  dead.  It  is  also  objected  that  it 
was  no  part  of  the  duty  of  the  treasurer  to  tell  people 
whether  taxes  were  paid  or  not.  And  it  is  further  ob- 
jected that  the  public  cannot  be  estopped  by  the 
declaration  of  its  officials  respecting  the  public  reve- 
nues. But  it  is  a  mistake  to  suppose  that  the  object  of 
the  testimony  was  to  estop  anybody.  The  issue  on 
trial  was  whether  the  tax  in  question  had  been  paid. 
There  was  no  attempt  to  defeat  the  collection  of  the 
tax  on  any  other  ground  than  that  it  had  been  actually 

paid. 

The  evidence  sln)ws  that  the  deceased  deputy  treas- 
urer whose  declarations  were  put  in  evidence  had  the 
requisite  means  of  knowing  whether  the  matter  de- 
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Glared  was  true.  It  also  appears  that  it  would  be 
against  the  interest  of  the  deputy  treasurer,  who 
practically  performed  all  the  duties  of  the  county 
treasurer,  to  admit  or  declare  that  these  taxes  had 
been  paid  if  they  in  fact  had  not  It  might  result  in 
making  the  treasurer  liable  on  his  bond  for  the  same, 
and  the  deputy  liable  to  the  treasurer,  if  in  fact  they 
had  been  paid  to  the  deputy  treasurer.  In  RoysCj  Exr., 
V.  Liaming,  72  Ind.,  at  p.  184,  Woods,  J.,  speaking  for 
the  court,  said :  "If  the  action  of  the  court  in  admit- 
ting this  testimony  can  be  upheld,  it  must  be  on  the 
ground  that  the  declarations  in  question  were  sec- 
ondary evidence,  receivable  only  because  of  the  death 
of  the  person  who  made  them.  Upon  this  subject  the 
following  language  is  found  in  1  Greenleaf  Evidence, 
section  147:  ^This  class  embraces  not  only  entries  in 
books,  but  all  other  declarations  or  statements  of 
facts,  whether  verbal  or  in  writing,  and  whether  they 
were  made  at  the  time  of  the  fact  declared  or  at  a  sub- 
sequent day.  But,  to  render  them  admissible,  it  must 
appear  that  the  declarant  is  deceased;  that  he  pos- 
sessed competent  knowledge  of  the  facts,  or  that  it 
was  his  duty  to  know  them;  and  that  the  declarations 
were  at  variance  with  his  interest.  When  these  cir- 
cumstances concur,  the  evidence  is  received,  leaving 
its  weight  and  value  to  be  determined  by  other  con- 
siderations.' "  And  in  Dean  v.  Wilkersoriy  126  Ind.,  at 
p.  340,  Coflfey,  J.,  speaking  for  the  court,  said:  "It  is 
to  be  observed  that  Thomas  Wilkerson  was  dead  and 
could  not  be  produced  in  court  as  a  witness  on  behalf 
of  the  appellee.  The  declarations  introduced  in  evi- 
dence were  against  the  interests  of  Thomas  Wilker- 
son, and  related  to  a  fact  about  which  he  possessed 
competent  knowledge.  This  constitutes  one  of  the 
exceptions  to  the  general  rule  upon  the  subject  of 
hearsay  evidence.  1  Oreenleaf  Ev.,  section  147;  J?oy«e, 
Ear,,  V.  Learning,  72  Ind.  182. 
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"Mr.  Greenleaf,  Vol.  1,  section  148,  in  discussing  the 
admissibility  -of  this  class  of  evidence,  says:  *The 
ground  upon  which  this  evidence  is  received,  is  the 
extreme  improbability  of  its  falsehood.  The  regard  which 
men  usually  pay  to  their  own  interests  is  deemed  a 
sufficient  security,  both  that  the  declarations  were 
not  made  under  any  mistake  of  fact,  or  want  of  in- 
formation on  the  part  of  the  declarant,  if  he  had  the 
requisite  means  of  knowledge,  and  that  the  matter 
declared  is  true.' " 

Following  these  decisions,  as  we  do,  there  was  no 
error  in  admitting  the  declarations  of  the  deceased 
deputy  treasurer  in  evidence. 

As  to  the  sufficiency  of  the  evidence  to  sustain  the 
finding,  the  case  stands  in  all  respects  precisely  the 
same  as  to  the  sufficiency  of  the  evidence  as  the  case 
of  Keesling  v.  Winfieldy  posty  709,  except  that  in  this 
case  the  finding  has  the  item  of  evidence  consisting 
of  the  declaration  of  the  deputy  treasurer  to  support 
it,  whereas  in  the  case  cited  there  was  no  such  item  of 
evidence.  On  the  authority  of  that  case,  the  finding 
is  sufficiently  supported  by  the  evidence,  and  hence 
we  cannot  disturb  it. 

The  circuit  court  did  not  err  in  overruling  the  ap- 
pellants' motion  for  a  new  trial.    Judgment  affirmed. 


DURFLINOER  V.  BaKER. 

[No.  18,248.    Filed  February  1, 1808.] 

Spbcial  Fon>n70. — Venire  De  Novo. — ^Where  enough  facts  are  found 
in  a  special  finding  to  support  a  judgment  thereon  the  remedy  is 
not  by  a  motion  for  a  venire  de  novo,  as  the  silence  of  the  finding 
upon  any  issue  is  deemed  a  finding  against  the  party  tendering  such 
issue,    p,  S78. 

Samb. — Conclusions. — ^A  judgment  rendered  upon  a  special  finding 
win  not  be  reversed  because  the  finding  contained  conclusions, 
where,  disregarding  such  conclusions,  enough  facts  remain  to  sup- 
port the  judgment,    p.  S78. 
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Plxadino. — Evidence. — Praetioe,  —  A  written  statement  which  is 
claimed  to  be  the  basis  of  an  action  is  improperlj  admitted  in 
evidenoe  without  pleading  it,  either  in  the  form  in  which  it  was 
written,  or  for  enforcement  in  a  reformed  condition,    p,  S81. 

'EmDWOR.^Written  Contract  Not  PZeaded.~Where  a  defense  to  an 
action  sounds  in  contract,  and  the  contract  was  in  writing  and  not 
pleaded  in  the  cause,  such  defense  is  a  question  of  law  that  should 
have  been  presented  by  the  pleadings,  and  not  being  pleaded  was 
not  in  issue,  p,  381. 

TKUA^.^Theory.'^  Practice. — Special  Ending.— Where  both  parties 
to  an  action,  bj  their  pleadings  treat  the  contract  concerning  the 
questions  in  issue  as  in  parol,  no  error  was  oonmiitted  by  the  court 
in  finding  upon  the  oral  testimony,  notwithstanding  the  written 
contract,  which  was  not  pleaded,  was  admitted  in  evidence,  pp,  SSL 
S8S. 

From  the  Hamilton  Qrcuit  Court  Affirmed. 

Thos.  J.  Kanej  Ralph  K.  Kane^  and  Gaviuy  Coffin 
dh  DaviSy  for  appellant 

Robert  Oraham^  Robert  N.  Lamb,  and  Ralph  Hillj 
for  appellee. 

Hackney,  J. — ^The  appellee,  Baker,  sued  the  appel- 
lant, Durflinger,  to  recover  upon  a  promissory  note  for 
1600.00,  with  interest  and  attorney's  fees,  and  for  the 
enforcement  of  a  vendor's  lien  against  certain  real 
estate  sold  by  Baker  to  Durflinger,  and  for  which,  it 
was  alleged,  said  note  was  executed.  The  appellant 
answered,  first,  that  the  note  was  executed  for  the 
purchase  money  for  the  appellee's  interest  in  the  prop- 
erty and  business  of  a  partnership  composed  of  the  ap- 
pellant and  appellee,  and  that  the  consideration  for 
said  note  had  failed  in  part,  owing  to  the  fact  that  the 
appellant  had  agreed  to  assume  all  the  indebtedness 
of  the  partnership,  and  was  to  receive  all  of  its  assets; 
the  assets  and  liabilities  having  been  determined  from 
a  general  statement  made  by  the  appellee,  who  kept 
the  books  of  the  business,  to  the  effect  that  the  assets 
were  f  6,811.15  and  the  liabilities  $5,448.62,  as  shown 
by  such  books,  whereas  the  assets,  in  the  materials  on 
hand,  were  short  of  the  stated  amount,  and  the  liabil- 
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ities  were  greater  than  as  stated.  It  was  alleged  that 
the  parties  agreed  that  the  books  and  accounts  were 
correct,  and  represented  the  condition  of  the  business, 
and  that  as  to  this  the  parties  were  mutually  mis- 
taken. The  agreement  was  not  alleged  to  be  in  writ- 
ing; nor  was  reformation  sought;  nor  was  fraud  al- 
leged; nor  did  the  answer  allege  that  appellant  was 
ignorant  of  the  extent  of  assets  or  true  liabilities,  or 
that  he  had  no  means  of  knowing  the  same.  The  sec- 
ond answer  sought  to  set  off  one-half  of  fSOO.OO  al- 
leged to  have  been  paid  to  Baker  during  the  partner- 
ship by  one  Steffin,  a  customer  and  debtor  of  the  buri- 
ness,  and  not  accounted  for  by  Baker. 

The  reply,  in  addition  to  a  paragraph  in  general  de- 
nial, alleged  that  in  the  dissolution  of  the  partner- 
ship, and  sale  to  Durflinger,  every  matter  connected 
with  the  business  was  settled ;  that  appellant  assumed 
all  liabilities  of  the  business;  and  that,  in  accepting 
f  GOO.OO,  he  received  less  than  the  value  of  his  interest. 
The  trial  resulted  in  a  special  finding,  conclusions  of 
law,  and  a  judgment  against  the  appellant.  Ttie  as- 
signment of  error  is  that  the  court  erred — First,  in  its 
conclusions  of  law;  second,  in  overruling  the  motion 
for  a  new  trial;  and,  third,  in  overruling  the  motion 
for  a  venire  de  novo. 

The  special  findings  were  that  on  the  20th  day  of 
June,  1895,  Durflinger  purchased  Baker's  interest  in 
the  partnership  business,  accounts,  and  property,  and 
executed  to  Baker  the  note  in  suit;  "that  at  the  time 
of  said  sale  a  memorandum  of  the  partnership  prop- 
erty, assets,  and  liabilities  was  prepared  by  Baker,  as 
a  basis  to  approximate  the  value  of  the  same;  that 
both  plaintiff  and  defendant  had  access  to  theaccounts, 
books,  and  property  of  the'  partnership  at  all  times; 
that  the  negotiation  of  said  sale  was  on  hand  for  sev- 
eral days,  and  the  price  finally  agreed  upon  was  a 
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lump  price  for  the  interest  of  the  plaintiff  in  said  part- 
nership, and  the  defendant  took  the  same  subject  to 
all  its  liabilities,  everything  in  connection  with  said 
partnersliip,  as  between  the  plaintiff  and  defendant, 
being  settled  and  adjusted  at  the  time  of  said  sale,  and 
embraced  in  said  note  sued  on."  The  amount  due  on 
the  note  is  stated,  the  real  estate  conveyed  by  Baker 
is  described,  and  it  is  found  that  Baker  and  one  Busby, 
as  a  firm,  were  creditors  of  one  SteflSn  at  a  time  when 
Steffin  owed  Baker  and  Durflinger,  and  that  Steffin 
paid  to  such  firm  a  part  of  his  indebtedness,  and  then 
failed  in  business.  The  conclusions  of  law  were  in 
favor  of  the  appellee  for  the  amount  of  the  note,  in- 
terest, and  attorney's  fees,  and  for  the  maintenance 
of  a  vendor's  lien.  In  support  of  the  motion  for  a 
venire  de  novOj  it  is  claimed  only  that  the  court  failed 
to  find  upon  issues  tendered  by  the  appellant.  Upon  a 
special  finding  or  special  verdict,  it  has  many  times 
been  held  that,  if  enough  is  found  to  support  the  judg- 
ment, the  remedy  is  not  by  motion  for  venire  de  not?o, 
becaiise  of  the  rule  that  the  silence  of  the  verdict  or 
finding  upon  any  issue  is  deemed  a  finding  against  the 
party  tendering  such  issue.  Archibald  v.  Longy  144  Ind. 
451;  Central  Union  Tel  Co.  v.  Fehring,  146  Ind.  189; 
Belshaw  v.  Chittcood,  141  Ind.  377.  That  the  facts  found 
support  the  conclusions  of  law,  and  the  judgment  is 
not  questioned  by  the  appellant,  further  than  to  sug- 
gest that  they  contain  conclusions.  If  this  suggestion 
were  correct,  it  would  not  defeat  the  findings,  unless, 
when  such  conclusions  were  disregarded,  enough 
would  not  remain  to  support  a  judgment.  This  much 
is  not  claimed  on  behalf  of  the  appellant,  nor  are  the 
exceptions  to  the  conclusions  of  law  urged.  The  ques- 
tions arising  upon  the  motion  for  a  new  trial  are 
therefore  the  only  remaining  questions.  The  first  in- 
quiry relates  to  the  finding  concerning  the  indebted- 
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ness  of  Steffin  to  Baker  and  Durflinger,  and  it  is  urged 
that  the  evidence  does  not  support  the  finding.  That 
finding  is  conceded  to  have  been  directed  to  the  issue 
made  upon  the  second  paragraph  of  answer,  and  the 
evidence  of  Baker  was  that  he  and  one  Busby  were, 
during  the  partnership  of  Baker  and  Durflinger,  en- 
gaged in  the  business  of  manufacturing  and  selling 
barrel  headings,  to  which  business  Steffin  became  in- 
debted at  a  time  when  he  was  also  indebted  to  Baker 
and  Durflinger;  that  the  shipment  of  headings  to  Stef- 
fin was  billed  upon  the  bill  heads  of  Baker  and  Dur- 
flinger; that  Steffin  made  two  remittances  to  the  last 
named  firm,  the  second  of  which  Baker  regarded  as 
applicable  to  the  account  of  Baker  and  Busby;  that  he 
and  Durflinger  talked  of  the  matter,  and  it  was  agreed 
that  said  remittance,  |300.00,  might  be,  and  the  same 
was,  applied  to  said  account.  This  evidence  is  con- 
tradicted by  Durflinger,  but  it  was  the  privilege  of  the 
trial  court  to  determine  which  of  the  witnesses  testi- 
fied to  the  truth,  and  it  is  our  duty  only  to  find  that 
there  was  evidence  supporting  the  finding. 

The  finding  above,  in  quotations,  it  is  earnestly  con- 
tended, is  not  supported  by,  and  is  contrary  to  the  evi- 
dence. This  contention  rests,  in  most  partj  upon  a 
writing  introduced  in  evidence,  and  bearing  th^  sig- 
natures of  both  parties,  and  reading  as  follows: 

"June  20,  1895.  John  W.  Durflinger  having  pur- 
chased A.  M.  Baker's  undivided  half  interest  hoop, 
mill  property,  stock,  book  accounts,  etc.,  on  following 
basis : 

Stock  on  hands |3,390.40 

tlant 3,180.00 

Book  acct.  as  per  ledger 240.75 

$6,811.16 


380  SUPREME  COURT  OF  INDIANA, 

Durflinger  v.  Baker. 

'' Assuming  all  unsettled  accounts  as  follows 

Bills  pay |5,080.00 

Book  acct.,  etc 

Overdraft  1st  Natl.  Bank 40.00 

Kave  and  K.  called 40.00 

Longby  &  Hare  acct.  and  others       25.62 

Freights  called 25.00 

Patterson  23.00 

Jenkins 75.00 

Hare  &  Sons 100.00 

Craig  interest 40.00 

$5,448.62 
Net  surplus |1,362.53 


16,811.15 
"And  in  full  settlement  of  Baker's  half  interest,  as 
shown  by  surplus,  Durf  inger  executes  his  note  of 
hand  for  |600.00  and  agrees  to  protect  Baker  from  all 
harm.  Mutually  agreed  to  be  correct.  John  W.  Dur- 
flinger, A.  M.  Baker." 

Baker  testified:  That  negotiations  had  been  pend- 
ing between  the  parties,  when  he  offered  to  sell  upon 
an  invoice,  or  at  a  "lump  sale,"  for  |700.00.  To  the 
latter  proposition,  Durflinger  made  a  counter  proposi- 
tion of  $500.00;  and  thereupon  they  agreed  upon 
1600.00,  the  note  in  suit  was  executed,  a  deed  was 
made,  and  the  trade  was  closed  up.  Then  they  agreed  to 
put  the  above  statement  upon  the  book  as  a  final  settle- 
ment of  all  differences  between  them,  and  after  the 
agreement  and  sale  the  statement  was  written  in  the 
book.  He  testified,  also,  that  the  statement  was  an 
exhibit  of  the  condition  of  the  firm's  business,  as  ap- 
peared from  the  books  of  account,  and  as  both  parties 
believed  to  be  true;  that  an  invoice  had  been  made  on 
the  first  day  of  May,  before;  and  that  a  statement  from 
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the  books  had  been  made  and  had  been  figured  oyer 
for  two  days  before  the  "lump  sale"  was  made. 

Durflinger^s  theory  was  that  the  written  statement 
was  the  original  and  only  agreement  of  sale,  and  that 
the  note  and  conveyance  were  executed  pursuant 
thereto.  His  evidence  tended  to  support  this  theory. 
It  will  thus  be  seen  that  the  evidence  was  in 
conflict  as  to  the  basis  of  the  agreement  of  the  parties; 
and,  unless  the  contention  of  appellant's  learned  coun- 
sel shall  prevail,  that  the  writing  is  absolute,  and  not 
subject  to  contradiction  by  parol  evidence,  this  con- 
flict must  be  left  by  us  as  settled  by  the  trial  court. 

As  we  have  seen,  the  writing  was  not  pleaded  by 
either  party  as  directly  or  collaterally  connected  with 
the  action  or  defense;  and  the  agreement  pleaded  in 
the  first  answer  would  properly  be  held  an  oral  agree- 
ment, with  a  provision  that  Durflinger  should  pay  all 
of  the  firm  debts,  and  not  certain  specified  debts.  So 
far  it  would  agree  with  the  appellee's  theory.  But  if 
the  written  statement  was  the  basis  of  the  appellant's 
rights,  as  contended  in  his  behalf,  we  know  of  no  rea- 
son for  admitting  it  without  pleading  it,  either  in  the 
form  in  which  it  was  written,  or  for  enforcement  in  a 
reformed  condition. 

The  defense  is  that  he  received  less  than  he  bar- 
gained  for,  and  paid  more  than  he  contracted  to  pay. 
Either  element  of  this  defense  sounds  in  contract,  and 
whether  the  contract  has  that  effect  is  a  question  of 
law,  which  should  have  been  presented  by  the  plead- 
ing;s.  The  contract,  having  been  in  writing,  and  not 
pleaded  was  not  in  issue.  Church  v.  Fishery  40  Ind. 
145;  Galbreath  v.  McNeiltfy  40  Ind.  231;  Ashley  v.  Fore- 
many  85  Ind.  55;  Potts  v.  Hartman,  101  Ind.  359;  Ma- 
hofiiey  V.  RobUnSy  49  Ind.  146.  The  parties,  from  their 
pleadings,  both  treated  the  contract,  concerning  those 
things  entering  into  the  consideration,  as  in  parol. 
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There  was,  therefore,  no  error  in  finding  npon  the  oral 
testimony. 

Much  is  said  as  to  the  fact  that  Baker,  a  partner, 
having  charge  of  the  books,  made  the  statement  or 
memorandum  as  to  the  condition  of  the  business,  and 
upon  which  the  negotiations  were  made.  It  is  as- 
sumed that  this  fact  placed  him  in  such  confidential 
or  fiduciary  relation  to  Durflinger  as  to  require  exact- 
ness of  statement,  and  to  hold  him  responsible  for  any 
deviation  in  amount  as  to  assets  or  liabilities.  The 
rule  sought  to  be  enforced  is  that  which,  from  the  rela- 
tionship of  parties,  an  unexplained  advantage  gained 
by  one  of  the  parties  is  deemed  fraudulent. . 

Aside  from  the  question  as  to  whether  constructive 
fraud  is  the  basis  of  a  remedy  in  this  State,  the  appel- 
lant's allegation  is  not  of  fraud,  positive  or  construct- 
ive, but  is  of  mutual  mistake,  and  does  not  come  with- 
in the  rule  suggested.    The  judgment  is  aflOrmed. 


Cowen  v.  Failby,  Receiver. 
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149  j»2|       Mtttual  Bbnefit   ASSOCIATION.  ~  7nM>7vencv. — Receiver, —  DitMb^- 
— -I  tionof  Assets  to  Members  Residing  in  Many  States, — Conflict  of 

Laws, — A  mutual  benefit  association  with  headquarters  in  the 
State  of  Indiana,  but  doing  business  through  local  branches  in  many 
states,  became  insolvent,  and  a  receiver  was  appointed  hj  an  Indi- 
ana court  to  take  charge  of  and  wind  up  the  affairs  of  the  associ- 
ation. Local  receivers  were  appointed  in  the  various  states  where 
the  association  had  been  doing  business.  Pending  settlement  the 
Indiana  court,  with  a  view  of  making  a  ratable  distribution  to  all 
members,  ordered  all  branches  of  the  association,  and  all  local  re- 
ceivers to  forward  to  the  principal  receiver  all  funds  in  their  hands. 
An  Ohio  court  refused  to  comply  with  the  order,  but  directed  the 
local  receiver  to  distribute  among  the  members  of  the  local  branches 
within  his  jurisdiction  the  funds  held  by  him,  which  was  done. 
Meanwhile  the  Indiana  court  issued  an  order  that  all  local  branches 
and  all  local  receivers  should  account  to  the  principal  receiver,  and 
pay  over  to  him  by  a  certain  time,  all  funds  on  hand,  or  be  thereafter 
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baired  from  reoeiying  any  distribution  on  the  claims  represent- 
ed by  them  until  all  others  who  should  have  so  accounted  should 
first  be  fully  paid.  Certain  members  of  the  association,  within  tiie 
Ohio  court's  jurisdiction,  appeared  in  the  Indiana  court  and  filed 
an  intervening  petition  showing  that  by  reason  of  the  order  of  the 
Ohio  court  they  could  not  comply  with  the  reqidrement  of  the 
Indiana  court,  and  asking  that  the  order  of  the  Indiana  court  be  so 
modified  as  to  allow  them  to  come  in  and  prove  their  claims,  and 
that  the  amounts  received  imder  the  distribution  by  the  Ohio  court 
be  charged  to  them  as  partial  payments.  Held,  that  the  order  of 
the  Indiana  court  requiring  local  branches  and  receivers  to  account 
to  the  principal  receiver  within  a  certain  time,  etc.,  was  nothing 
more  than  an  interlocutory  order,  and  that  the  interveners'  petition 
should  be  granted. 

From  the  Marion  Superior  Court.  Reversed. 

W.  H.  H.  Miller,  J.  B.  Elam  and  F.  Winter,  for 
appellant. 

Harold  Taylor,  Albert  Baker  and  Edward  DanielSy 
for  appellee. 

Howard,  C.  J. — ^This  case  has  grown  out  of  litiga- 
tion connected  with  the  admihistration  of  the  affairs 
of  the  Order  of  the  Iron  Hall,  a  mutual  insurance  as- 
sociation. Supreme  Sitting,  etc.,  v.  Baker,  134  Ind.  293; 
Schmidt  v.  Failey,  148  Ind.  150,  37  L.  R.  A.  442.  The 
suit  was  brought  by  appellant  for  himself  and  eighteen 
hundred  other  certificate  holders  of  the  Order  of  the 
Iron  Hall,  residing  in  and  near  the  city  of  Cleveland, 
Cuyahoga  county,  Ohio. 

It  appears  that,  as  required  by  the  constitution  and 
by-laws  of  the  order,  eighty  per  cent,  of  each  insurance 
assessment  was  remitted  to  the  head  office  of  the  order 
at  Indianapolis.  The  remaining  twenty  per  cent., 
though  also  under  control  of  the  central  authority, 
might  be,  and  generally  was,  retained  by  the  local 
branches,  unless  specially  called  for  by  the  executive 
officers.  The  eighty  per  cent,  constituted  the  benefit 
fund,  and  the  twenty  per  cent,  the  reserve  fund. 

On  the  insolvency  of  the  association,  and  the  ap- 
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pointment  of  the  appellee  as  receiver  for  the  supreme 
sitting,  an  order  was  issued  requiring  all  branches, 
and  also  all  local  receivers  in  the  diflferent  states,  to 
forward  to  the  appellee  all  funds  in  their  hands,  with 
the  view  of  making  ratable  distribution  to  all  mem- 
bers entitled  thereto.  This  order  or  request  seems  to 
have  been  generally  complied  with;  the  courts  which 
had  appointed  local  receivers,  in  most  cases,  consider- 
ing this  to  be  the  most  simple  and  appropriate  method 
for  winding  up  the  affairs  of  the  association.  Dunoard 
V.  Jeicett,  46  La.  Ann.  559,  15  South.  386;  Ware  v. 
Supreme  Sitting  (N.  J.),  28  Atl.  1041 ;  Baldunn  v.  HosmeTj 
101  Mich.  432,  59  N.  W.  432.  In  BuMoeU  v.  Supreme 
Sitting,  161  Mass.  224,  36  N.  E.  1065,  the  decision  was 
to  the  effect  that,  where  there  was  no  question  as  to 
conflicting  interests  of  creditors  residing  in  Massa- 
chusetts, the  fund  in  that  state  ought  to  be  forwarded 
to  Indianapolis,  where  the  insolvent  estate  was  in 
course  of  administration  A  similar  decision  was  ren- 
dered in  Pennsylvania.  Kean  v.  Supreme  Sitting,  3  Pa. 
Dist.  Rep.  323.  In  Connecticut  it  was  held,  on  the  con- 
trary, that  the  receivers  in  that  state  were  not  re- 
quired to  turn  over  the  funds  in  their  hands  to  the  ap- 
pellee. Fawcett  v.  Supreme  Sitting,  64  Cbnn.  170,  29 
Atl.  614. 

In  the  court  of  common  pleas  for  the  county  of 
Cuyahoga,  Ohio,  a  receiver  was  appointed  for  the  local 
branches  of  the  order,  of  which  branches  appellant 
and  the  other  certificate  holders  whom  he  represents 
were  members.  After  much  litigation  in  the  Cuya- 
hoga court,  including  an  unsuccessful  effort  made  by 
appellants  to  induce  the  court  to  order  the  funds  in 
the  hands  of  its  receiver  to  be  paid  over  to  the  appel- 
lee, that  court  refused  to  order  the  transfer  of  such 
funds  to  the  Indiana  receiver,  but  directed  its  receiver 
to  distribute  the  same  among  the  members  of  the  local 
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branches,  which  was  ultimately  done;  the  certificate 
holders  thus  receiving  about  twenty  per  cent,  upon 
their  claims. 

Meanwhile,  by  order  made  February  24,  1894,  the 
Marion  Superior  Court,  the  court  below,  in  which  the 
principal  receivership  was  pending,  directed  that  all 
local  branches  and  all  receivers  who  had  not  already 
accounted  to  the  appellee  and  paid  over  to  him  the 
funds  in  their  hands  should  do  so  by  April  16, 1894,  or 
be  thereafter  barred  from  receiving  any  distribution 
on  the  claims  represented  by  them  until  all  others 
who  should  have  so  accounted  should  first  have  been 
fully  paid.  This  order  concluded  as  follows:  "The 
court  reserves  the  right  hereafter  to  alter,  amend,  or 
supplement  this  order  as  justice  may  require.^' 

The  appellant,  being  unable,  on  account  of  the  ac- 
tion of  the  Cuyahoga  court,  to  comply  with  the  fore- 
going order,  came  into  the  court  below  on  April  16, 
1894,  with  his  intervening  petition,  giving  the  reasons 
why  he  and  his  associates  were  unable  to  comply  with 
the  order,  and  asking  that  the  same  might  be  so  modi- 
fied as  to  allow  them  to  come  in  and  prove  their  claims 
after  the  distribution  should  be  made  in  the  Cuyahoga 
court,  such  distribution  in  the  Cuyahoga  court  to  be 
charged  to  them  as  partial  payments  on  their  said 
claims.  No  immediate  action  seems  to  have  been 
taken  on  the  intervening  petition  so  filed,  or  upon  cer- 
tain other  petitions  supplementary  thereto,  and  on 
October  20,  1894,  the  appellant  filed  a  second  inter- 
vening petition,  from  which  it  appears  that  the  Cuya^ 
hoga  receiver  had  then  distributed  to  appellant  and 
those  represented  by  him  about  |50,000.00,  being 
twenty  per  cent,  on  their  claims,  such  payments  being 
endorsed  on  their  certificates;  that  those  certificates 
so  endorsed,  together  with  proofs  of  said  claims,  had 
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been  by  leave  of  the  Cuyahoga  court  withdrawn  there- 
from to  be  filed  with  appellee,  in  order  that  a  balance 
might  by  him  be  allowed  thereon,  sufficient  to  make 
the  payments  made  and  to  be  made  to  appellant  equal 
to  those  made  and  to  be  made  to  other  certificate 
holders  whose  claims  had  been  or  were  to  be  audited 
and  paid  by  this  receiver;  but  that  the  appellee  re- 
ceiver had  refused  to  recognize  or  file  the  claims  of  ap- 
pellant and  those  represented  by  him,  not  because 
they  were  imperfect  or  incomplete  in  any  respect,  but 
because  the  funds  thus  distributed  by  the  Cuyahojja 
receiver  had  not  been  turned  over  to  this  receiver  for 
distribution. 

The  petition  further  states,  that  at  the  time  of  filing 
the  original  intervening  petition,  April  16,  1894,  at 
all  times  since  that  date,  and  now,  "said  receiver, 
Failey,  had  and  has  on  hand,  undistributed  and  not 
appropriated,  or  required  to  pay  dividends  ordered 
paid  upon  claims  having  precedence  of  membership 
claims,  such  as  that  of  this  intervening  petitioner,  and 
those  in  like  situation,  as  mentioned  in  said  interven- 
ing petitions,  a  sufficient  amount  of  the  funds  of  the 
Order  of  the  Iron  Hall,  held  by  him  as  such  receiver, 
to  pay  all  additional  dividends  that  may  be  necessary 
to  make  this  intervening  petitioner,  and  those  in  like 
situation,  as  mentioned  in  said  intervening  petitions, 
receive  an  equal  per  cent,  of  their  claims  with  other 
members  of  said  order."  The  prayer  is  that  an  ac- 
counting be  had,  and  that  the  amount  found  due  on 
appellant's  and  other  said  certificates,  after  deduc- 
tion of  amounts  so  allowed  and  paid  in  the  Ohio  court, 
be  allowed  and  paid,  so  that  appellant,  and  those  in 
like  situation,  may  receive  the  same  pro  rata  share  as 
other  certificate  holders  whose  claims  are  allowed  and 
paid  by  this  receiver,  and  that  all  orders  of  the  court 
heretofore  made  be  so  modified  as  to  authorize  and 
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direct  the  appellee  to  settle  with  appellants  as  if  the 
amounts  paid  to  them  in  Ohio  had  been  first  turned 
over  to  this  receiver.  , 

To  all  the  intervening  and  supplemental  petitions 
the  court  sustained  a  demurrer.  The  sole  reason  for 
the  action  of  the  court  seems  to  have  been  that  the 
Oliio  receiver  had  failed  to  comply  with  the  order  re- 
quiring him  to  account  to  appellee  before  April  16, 
1894,  and  to  pay  over  the  money  in  his  hands  as  re- 
ceiver of  the  local  branches  of  Cuyahoga  county,  in 
that  state. 

.  The  order  requiring  local  branches  and  receivers 
that  desired  to  participate  in  the  distribution  made 
or  to  be  made  in  the  court  below,  to  account  to  the  ap- 
pellee, and  turn  over  to  him  before  the  date  named, 
all  funds  in  their  custody,  was  unquestionably  a 
proper  one  to  make,  and  clearly  within  the  discretion 
of  the  court.  And  certainly  it  cannot  be  matter  of 
doubt  that  members  of  the  association,  wherever  re- 
siding, who  desired  to  participate  in  the  distribution, 
should  comply  with  all  proper  orders  which  the  court 
might  make  in  the  course  of  such  distribution.  This 
order  was  necessary  for  the  orderly  closing  up  of  the 
business  of  the  receivership;  and  if  the  money  in 
charge  of  the  court  and  its  receiver  were,  in  conse- 
quence of  such  order,  distributed  to  those  who  had 
complied  therewith,  those  who  had  neglected  or  failed 
so  to  comply  with  such  order  could  have  no  reason  to 
complain  that  there  were  no  funds  left  to  apply  on 
their  belated  claims. 

We  do  not  think,  however,  that  the  order  of  the 
court  was  anything  more  than  an  interlocutory  decree, 
subject  to  modification  by  the  court  at  any  time.  In- 
deed, the  order,  by  it  own  terms,  professes  to  be  sub- 
ject to  modification  at  any  time,  "as  justice  may  re- 
quire.'' The  record  itself  shows  that  at  diflferent  times. 
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in  furtherance  of  equitable  settlements  with  certain 
local  receivers,  the  time  for  accounting  was  extended. 
On  June  7,  1894,  time  for  accounting,  as  to  certain 
certificate  holders,  was  extended  from  April  16  to 
June  30, 1894.  So,  on  June  20, 1894,  local  branches  in 
Hamilton  county,  Ohio,  were  given  time  for  account- 
ing until  July  16,  1894,  and  on  June  30,  1894,  certain 
receivers  in  other  states,  owing  to  delays  in  the  courts 
of  those  states  and  other  causes,  were  given  time  to 
account  until  September  30,  1894.  As  late  as  Feb- 
ruary 6,  1895,  a  settlement  made  with  Maryland  re- 
ceivers was  approved.  Finally,  on  May  20.  1895,  the 
court  extended  the  time  for  accounting  on  the  part  of 
certain  branches  in  Pennsylvania  and  elsewhere  to 
June  10,  1895.  Even,  therefore,  if  such  an  order  as 
that  of  February  24, 1894,  fixing  April  16, 1894,  as  the 
limit  of  time  within  which  accounting  with  appellee 
should  be  had  by  those  wishing  to  be  treated  as  dis- 
tributees of  the  funds  in  his  hands,  could  in  any  case 
be  treated  as  a  final  order,  and  not  subject  to  modifica- 
tion, certainly  it  cannot  be  so  treated  here.  It  does  not 
profess  to  be  such  a  final  order,  nor  haa  the  court  itself 
so  treated  it.  See  Wilder  v.  Keeler,  3  Paige  164 ;  People 
V.  Remington,  12  N.  Y.  Supp.  824;  Orinnell  v.  Merchant 
Ins.  Co.y  16  N.  J.  Eq.  283. 

Neither  is  it  a  question  as  to  whether  it  would  not 
have  been  better  if  the  common  pleas  court  of  Cuya- 
hoga county,  Ohio,  in  the  spirit  of  comity,  had  com- 
plied with  the  request  of  the  Marion  Superior  Court, 
and  ordered  the  funds  in  the  hands  of  its  receiver  to 
be  turned  over  to  the  appellee  for  distribution.  The 
question  is,  rather,  what  should  a  court  of  equity  do 
under  the  circumstances  shown  in  the  record?  Evi- 
dently, the  rights  of  the  parties  ought  to  be  consid- 
ered, irrespective  of  errors  or  mistakes  that  may  have 
been  heretofore  made.    The  funds  in  the  hands  of  the 
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appellee  have  been,  in  part,  made  up  of  the  eighty  per 
cent.,  or  benefit  fund  assesBments  paid  by  appellant 
and  his  1,800  associates;  and  it  is  not  equitable,  so 
long  as  the  money  thus  contributed  by  them  yet  re- 
mains in  the  custody  of  the  court,  to  pay  it  out  to  other 
certificate  holders.  The  only  reason  given  for  such 
proposed  action  is  that  the  Ohio  certificate  holders 
have  received  back  the  twenty  per  cent.,  or  reserve 
fund  assessments  which  they  had  themselves  paid 
into  the  funds  of  the  order.  Can  it  make  any  differ- 
ence in  equity  whether  they  retained  this  twenty  per 
cent.,  or  first  paid  it  to  appellee,  in  order  that  he  might 
be  able  to  pay  it  back  to  them?  The  twenty  per  cent, 
is  accounted  for,  it  is  charged  to  them  on  their  cer- 
tificates. Ought  they  not,  therefore,  to  receive,  also, 
their  pro  rata  share  of  the  eighty  per  cent,  benefit  fund 
paid  by  them,  in  common  with  all  the  other  certificate 
holders  of  the  order? 

Of  course,  appellant,  and  those  represented  by  him, 
must  fully  account  for  what  they  have  received;  and 
due  allowance  must  also  be  made  for  any  failure,  if 
any  there  be,  on  their  part,  to  pay  into  the  funds  of 
the  order  any  assessments  paid  by  other  certificate 
holders,  and  also  any  unnecessary  expenses  incurred 
by  them  in  the  administration  of  the  funds  in  Ohio. 
But,  with  these  deductions  made,  we  are  unable  to 
see  why  any  balance  in  the  hands  of  appellee  of  funds 
contributed  by  appellant,  and  those  for  whom  he  ap- 
pears, should  not  be  paid  to  them,  quite  the  same  as  to 
other  certificate  holders.  They  must  fully  account  to 
the  appellee,  quite  the  same  as  any  other  certificate 
holders,  and  then  receive  like  payment  as  to  balance 
due. 

Mr.  Wharton,  in  his  Conflict  of  Laws  (2d  ed.),  sec- 
tion 624  (a),  says:  "When  there  are  several  distribu- 
tions opened  in  separate  states,  a  creditor  who  has  ob- 
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tained  a  dividend  in  one  of  these  distributions  muBt 
account  for  it  when  claiming  a  dividend  in  another  dis- 
tribution. He  will  only  be  entitled  to  as  much  as 
brings  him  on  an  equality  with  other  creditors."  See, 
also,  Wharton  on  Conflict  of  Laws,  section  798.  This 
text  is  well  supported  in  decided  cases.  Ex  parte  Banco 
De  Portugalj  L.  R.  11  Ch.  Div.  317;  Ex  parte  Vi'ihoity  L 
R.  7  Ch.  App.  490;  In  re  Bugbee^  9  Nat'l  Bank  Reg.  258; 
Tyler  v.  Thompson ,  44  Tex.  497;  Hays  v.  Cecily  16  Lea 
(Tenn.)  160;  Loomis  v.  Farnum,  14  N.  H.  119.  In  this 
jurisdiction,  also,  a  nonresident  petitioner  was  not  al- 
lowed to  share  in  a  fund  in  the  hands  of  a  fiduciary 
until  it  should  first  be  made  to  appear  what  amount, 
if  any,  he  should  recover  on  his  claim  out  of  proceeds 
of  property  of  the  same  estate  attached  by  him  in  his 
own  jurisdiction.  Combs  v.  Union  Trust  Co.,  146  Ind. 
688. 

While  appellant  atid  his  associates  are  not  creditors, 
in  the  strict  sense  of  the  term,  but  rather  members  of 
an  association,  with  right  to  their  distributive  shares 
of  a  fund  created  by  them  in  common  with  other  mem- 
bers; yet  the  foregoing  authorities,  in  analagous  cases, 
make  it  clear  that  their  right  to  a  pro  rata  distribu- 
tion was  not  wholly  cut  off  by  their  neglect  to  comply 
with  the  reasonable  order  of  the  court  requiring  them 
to  account  to  the  appellee  and  pay  over  to  him  the 
funds  in  their  hands  on  April  16,  1894. 

The  judgment  is  reversed,  with  instructions  to  over 
rule  the  demurrer  of  appellee  to  the  intervening  peti- 
tions of  appellant,  and  for  further  proceedings. 
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Thomas  v.  Thompson. 

[Na  18,861.    Filed  February  2, 18«8.] 

Former  Adjudication. — Judgment. — CoUatercU  Attcuk, — Estoppel. — 
A  devisee  of  real  estate,  who,  after  obtaining  a  decree  partitioning 
and  quieting  title  thereto,  is  made  defendant  in  an  action  brought  by 
the  administrator  of  the  devisor  to  sell  such  real  estate  for  the  pay- 
ment of  debts  and  the  widow's  claims,  to  w^hich  proceedings  she 
pleaded  the  former  suit  and  was  defeated  and  abided  the  judgment 
of  the  court  without  appeal,  is  estopped  from  attacking  in  a  collat- 
eral proceeding  against  the  purchaser,  the  order  of  sale  made  therein. 

From  the  Grant  Circuit  Court.     Affirmed. 

Steele  cfe*  Baker^  Brotunlee  &  Baker  and  O.  W.  Otb- 
son,  for  appellant 

G.  A.  Henry  and  P.  H.  Elliott^  for  appellee. 

Jordan,  J. — Action  in  ejectment  by  appellant  to  re- 
cover possession  of  certain  real  estate,  of  which  she 
claimed  to  be  the  owner  and  entitled  to  possession. 
There  was  a  judgment  in  favor  of  appellee,  from  which 
this  appeal  is  prosecuted.  Both  parties  claim  title  to 
the  land  in  dispute  through  one  William  Weaver,  ap- 
pellant, as  a  legatee  under  his  will;  and  appellee,  by 
purchase  at  a  sale  made  by  the  administrator  of  the 
estate  of  said  Weaver.  The  following  appear  to  be 
the  material  facts  established  by  the  evidence:  By 
the  last  will  of  said  William  Weaver,  all  of  his  prop- 
erty, after  the  payment  of  his  debts,  was  devised  to 
the  appellant  and  one  Tabitha  Weaver,  both  of  whom 
were  the  granddaughters  of  the  testator.  The  will 
was  probated  in  the  Grant  Circuit  Court  in  1879.  The 
testator  left  surviving  him  a  widow,  but  made  no  pro- 
visions for  her  in  his  will.  Subsequently,  in  1894, 
Tabitha  Weaver,  one  of  the  legatees,  having  died,  leav- 
ing heirs,  appellant  instituted  an  action  in  the  Grant 
Circuit  Court  against  these  heirs  and  Matilda  Weaver, 
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widow  of  the  testator,  for  partition  of  the  real  estate 
claimed  by  her  under  the  will,  and  to  quiet  her  title 
thereto.  Such  proceedings  were  had  in  this  action 
as  resulted  in  the  appellant's  undivided  moiety  in  the 
land  being  partitioned,  and  in  a  decree  quieting  her 
title  to  it.  After  the  partition  was  made,  John  H. 
Weaver  was,  in  1894,  by  the  Grant  Circuit  Court,  ap- 
pointed, and  qualified  as  administrator  of  the  estate 
of  William  Weaver,  deceased,  with  the  will  annexed; 
and  thereupon,  as  such  administrator,  he  filed  his 
^  petition  in  that  court  to  secure  an  order  for  the  sale 
of  the  land  in  controversy,  along  with  other  lands, 
for  the  payment  of  costs  and  other  expenses  of  the 
estate,  and  also  for  the  payment  of  the  |500.00  allowed 
under  the  statutes  to  the  widow,  Matilda  Weaver. 
Appellant  and  all  others  claiming  an  interest  in  the 
real  estate  were  made  defendants  by  the  administra- 
tor to  this  petition.  Appellant  appeared  to  the  ac- 
tion, filed  an  answer  in  denial,  and  also  set  up  affirma- 
tive matter,  and  resisted  the  administrator  in  his 
efforts  to  obtain  an  order  for  the  sale  of  the  land,  for 
the  purpose,  as  averred,  of  making  assets  thereof  to 
pay  said  claims.  A  trial  resulted  in  the  court  grant- 
ing the  prayer  of  the  administrator,  and  the  land  was 
ordered  to  be  sold;  and  with  this  order  the  adminis- 
trator complied  and  sold  it  to  the  appellee,  pursuant  to 
the  court's  order.  The  sale  was  reported  to  the  court, 
and  duly  confirmed,  deed  of  conveyance  ordered  and 
executed. 

Counsel  for  appellant  seem  to  base  the  right  of  their 
client  to  recover  in  this  cause,  on  the  ground  that  the 
judgment  of  the  court  quieting  her  title  to  the  land  in 
the  partition  proceedings  gave  her  a  good  and  suffi- 
cient title  to  the  same;  that  the  appointment  of  an 
administrator,  and  the  proceedings  to  sell  the  land  by 
him,  after  the  judgment  in  the  partition  suit  had  been 
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rendered,  were  invalid,  for  the  reason  that  more  than 
fifteen  years  had  passed  since  the  death  of  the  testator 
before  the  appointment  of  the  administrator  was 
made,  and  the  action  to  sell  the  realty  was  instituted. 
Consequently,  they  insist  that  the  application  for  let- 
ters of  administration,  and  likewise  the  proceeding  to 
sell  the  land,  were  barred  by  the  statute  of  limitation, 
and  also  the  claim  of  the  widow  for  the  $500.00,  and 
therefore  the  appellant  is  not  bound  by  the  order  of 
sale.  Counsel  for  the  appellee  contend  that  the  judg- 
ment of  the  court  authorizing  the  sale  of  the  land  in 
dispute  to  pay  the  claims  of  the  estate  Of  William 
Weaver,  to  which  appellant  was  a  party,  conclusively 
estops  and  bars  her  from  asserting,  as  against  the 
appellee,  who  purchased  thereunder,  any  title  to  said 
realty. 

It  appears  from  an  inspection  of  the  pleadings  filed 
in  the  action  instituted  by  the  administrator  to  sell 
the  premises,  that  under  the  petition  of  the  latter,  and 
answer  of  appellant  therein,  the  former  proceedings 
in  the  partition  suit,  and  also  the  validity  of  the  wid- 
ow's demand  of  $500.00  were  expressly  put  in  issue. 
Appellant,  however,  was  not  successful  in  defeating 
the  action;  and  the  court  seemingly  decided  all  of  the 
issues  against  her,  by  awarding  the  order  for  the  sale 
of  the  land.  The  petition  of  the  administrator  appar- 
ently proceeded  upon  the  theory  that  the  real  estate 
sought  to  be  sold  still  belonged  to  the  estate  of  Wil- 
liam Weaver,  at  least,  so  far  as  it  was  required  to  pay 
the  claims  and  expenses  therdn  mentioned,  notwith- 
standing the  fact  that  it  had  been  devised  to  the  ap- 
pellant, and  also  assigned  to  her  in  the  action  for  par- 
tition. This  issue  the  petition  tendered,  and  upon 
this  issue  the  court  decided  in  favor  of  the  adminis- 
trator. There  is  no  question  as  to  the  jurisdiction  of 
the  court,  in  the  proceedings  to  sell  the  land,  over  both 
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the  subject-matter  and  the  appellant  as  a  party 
thereto.  She  having  been  content  to  abide  by  the 
judgment  rendered  therein,  is  not  now  in  a  position  to 
assail  it  as  erroneous;  for  it  must  be  conceded,  if  the 
court  had  the  power  to  decide  at  all,  it  was  conse- 
quently vested  with  the  power  to  decide  wrong  as  well 
as  right.  This  principle  is  settled  by  many  decisions 
of  this  court.  The  judgment  in  the  partition  suit  by 
which  her  title  was  quieted,  as  stated,  can  in  no  sense 
be  available  to  support  her  claim  that  she  has  a  better 
title  than  has  appellee.  The  court,  by  the  order  sub- 
sequently made,  authorizing  the  land  to  be  sold  by 
the  administrator  as  the  property  of  William  Weaver, 
deceased,  to  discharge  the  claims  against  his  estate, 
must  be  deemed  to  have  considered  the  former  judg- 
ment as  no  bar  to  its  order.  The  rule  asserted  is  that 
the  last  judgment  is  always  conclusive  that  no  cause 
existed  why  it  should  not  be  rendered.  Van  Fleet's 
Collateral  Attack,  section  862.  That  the  order  of  sale 
through  which  appellee  claims  to  own  the  realty  in 
controversy,  under  the  circumstances,  is  not  open  to 
a  collateral  attack,  and  conclusively  estops  and  pre- 
cludes appellant  in  this  action,  is  a  proposition  firmly 
settled.  Lantz  v.  Maffett,  102  Ind.  23;  Craighead  v. 
Daltoriy  106  Ind.  72;  Marquis  v.  Davis,  113  Ind.  219; 
Spaulding  v.  BaMnnn,  31  Ind.  376;  Dowell  v.  Lahr^ 
97  Ind.  146;  Boyer  v.  Robertson,  ante,  74;  Black 
on  Judgments,  section  246. 
Judgment  affirmed. 
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Shiblds  V.  The  State. 

[No.  17,788.    FOod  February  8.  1887.]  ifii  «• 

JCBY. — Qualifioation  of  Jurorg.  — Examination. — Question  of  Fact. —  "" 
The  Supreme  Court  will  not  interfere  with  the  determination  of  the  |i4R~^ 
trial  oouTt  of  the  question  concerning  the  qualification  of  jurors  |^  "T*] 
involvingqnestionaof  fact,  merely  because  the  answers  of  the  juror 
are,  or  seem  to  be,  inconsistent  or  incoherent,   pp.  397-399. 

Same.  —  Qualificationa  of  Jurors.  —  Examination.  ~  Exceptions.  — 
Criminal  Law. — To  present  properly  any  question  as  to  the  qualifi- 
cations of  a  juror  to  sit  in  a  criminal  cause,  some  one  or  more  of  the 
statutory  causes  provided  by  section  ISflS,  Boms'  R.  S.  1884  (1T93, 
Homer's  R.  S.  18&7),  miu<t  be  stated  to  the  trial  court;  an  objection 
stated  in  general  is  properly  overruled,  pp.  398-400. 

WiTNBSSES. — Cross- Examination. — Discretion  of  Court. — The  extent 
to  which  the  crosB^zamination  of  a  witness  may  be  carried  rests 
within  the  discretion  of  the  trial  court,  and  the  Supreme  Court  will 
Dot  interfere  therewith,  on  appeal,  unlees  a  clear  abuse  of  such  dis- 
cretion is  shown.  ]>p.  fOl,  iOS. 

Criminal  Law. — Evidence. — Hearsay. — A  person  injured,  whether 
living  or  dead,  is  not  a  party  to  a  criminal  prosecution  therefor,  and 
his  admissions  and  statements  are  not  evidence,  either  for  or  against 
the  accused,  unlees  of  the  res  gestae,  dying  declarations,  or  threats; 
but  are  hearsay,  the  same  as  those  of  any  other  third  person,  pp. 
iOI-40i. 

iNSTEDcnosB.  —  Otminol  Late.  —  Harmless  Error.  —  Homicide. — 
Errors  committed  in  giving  or  refusing  to  give  instructions  con- 
cerning the  offense  of  murder  in  the  first  and  second  degree,  in  the 
trial  of  a  criminal  cause,  were  harmless  where  the  defendant  was 
convicted  of  manslaughter,    p.  iOi. 

Sahe. — Criminal  Law. — JUanslaughter.^Aa  instruction  that  if  the 
jury  found  from  the  evidence,  beyond  a  reasonable  doubt,  that  de- 
fendant, without  malice,  express  or  implied,  and  without  premedi- 
tation, but  voluntarily,  upon  asudden  heat  took  the  life  of  deceased, 
in  manner  and  form  as  charged  in  the  indictment,  they  should  find 
him  guilty  of  voluntary  manslaughter  is  not  bad  for  failure  to  use 
the  word  unlawfully  before  the  word  took,  where  the  indictment 
charged  that  defendant  unlawfully,  feloniously,  and  purposely 
killed  and  murdered  deceased,  p.  405. 

Sakk. — Criminal  Law. — Astavit  and  Battery . — An  instruction  in  the 
trial  of  a  cause  of  an  assault  and  battery  with  intent  to  commit  mur- 
der is  not  had  for  failure  of  the  court  to  use  the  word  unlawful  in 
referring  to  the  touching  of  deceased  by  defendant,  where  the  ele- 
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ments  stated  therein  were  such  that  when  applied  to  the  evid^ioe 
and  construed  with  the  other  instructions  as  a  whole,  the  jury  were 
not  misled  as  to  the  essential  elements  of  the  offense  of  assault  and 
battery,   pp.  405, 4O6, 

Instructions. — Must  Be  Considered  Together. — ^Instructions  are  con- 
sidered as  an  entirety,  and  not  separately  or  in  dissected  yejcta,  and 
even  if  some  particular  instruction,  or  some  portion  of  an  instruction, 
standing  alone  or  taken  abstractly,  and  not  explained  or  qualified  by 
others,  be  erroneous,  it  will  afford  no  grounds  for  reversaL    p.  4O6. 

Samb. — Inaccuracies. — Technical  Errors. — Mere  verbal  inaccuracies 
in  instructions,  or  technical  errors  in  the  statement  of  abstract 
propositions  of  law,  furnish  no  grounds  for  reversal,  when  they  re- 
sult in  no  substantial  harm  to  the  complaining  party,  if  the  instruc- 
tions, taken  together,  correctly  state  the  law  applicable  to  the  facts 
of  the  case.    pp.  4O6-410. 

Same. — Erroneous  Instruction. — Harmless  Error. — ^The  giving  of  an 
erroneous  instruction  is  not  reversible  error  when  it  appears  that 
the  substantial  rights  of  the  complaining  party  were  not  prejudiced 
thereby,    pp.  4^0,  41I. 

Same. — As  to  Character  of  Accused. — Criminal  Law. — ^An  instruction 
to  the  effect  that  in  doubtful  cases  evidence  of  good  character  is 
conclusive  in  favor  of  the  party  accused  of  the  crime  is  improper,  as 
under  the  law  the  jury  are  the  exclusive  judges  of  the  facts  and  of 
the  credibility  of  the  witnesses,  and  if  they  have  a  reasonable  doubt 
of  the  guilt  of  the  accused  he  must  be  acquitted  whether  there  is 
any  evidence  of  his  good  character  or  not.    p.  411. 

Same. — Numbering  and  Signing. — It  ia  the  duty  of  the  trial  judges 
under  section  1892,  Bums'  R.  S.  1804  (1828,  Homer's  R.  S.  1887),  to 
number  and  sign  instructions  given  by  him  in  the  trial  of  a  cause, 
yet  a  failure  to  do  so  will  not  authorize  the  reversal  of  the  causa 
pp.  411,  4^^' 

Evidence.—  Weight  Of. —  Conflicting  Evidence. —  Criminal  Law.^ 
Where  in  the  trial  of  a  criminal  cause  there  was  evidence  given 
sustaining  every  material  allegation  in  the  indictment  the  Supreme 
Court  will  not  reverse  the  cause  because  of  conflicts  therein  upon 
some  points,    p.  4^^- 

Criminal  JjAW. ^Excessive  Punishment. — Constitutional  Law.^The 
provisions  of  section  16,  article  1  of  the  constitution  that  cruel  and 
unusual  punishments  shall  not  be  inflicted,  has  reference  to  the 
statute  fixing  the  punishment,  and  not  to  the  punishment  assessed 
by  the  jury  within  the  limits  fixed  by  the  statute,    pp.  4^^*  4^^» 

From  the  Blackford  Circuit  Court.     Affirmed. 

John  Cantwellj  S.  W.  Cantwell  and  L.  B.  Simmons^ 
for  appellant. 
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W.  A.  Ketcham^  Attorney-General,  Elmer  E.  Steven- 
son, Merrill  Moores  and  Jay  A.  Hindman,  for  State. 

* 
Monks,  J. — Appellant  was  convicted  of  the  crime 

of  manslaughter  upon  an  indictment  charging  him 
with  murder  in  the  first  degree,  in  the  killing  of  James 
Young.  The  only  error  assigned  calls  in  question  the 
action  of  the  court  in  overruling  the  motion  for  a  new 
trial. 

One  Harvey  Ward,  being  called  as  a  juror,  was  ex- 
amined upon  oath  as  to  his  qualifications  to  serve  as  a 
juror.  He  stated  that  he  had  formed  and  expressed 
an  opinion  as  to  the  guilt  or  innocence  of  the  appel- 
lant; that  his  opinion  was  formed  from  talking  with 
his  neighbors  about  the  case,  and  he  had  read  some 
thing  about  it  in  the  newspapers;  and  that  all  he  had 
heard  was  rumor,  and  from  that  he  had  formed  his 
opinion;  and  that  it  would  require  some  evidence  to  re- 
move the  opinion.  Duringtheearly  partof  the  examin- 
ation he  said  that  he  did  not  believe  that  he  felt  able  to 
Tender  a  fairand  impartial  verdict  in  the  case  according 
to  the  law  and  evidence,  notwithstanding  the  opinion 
he  had  formed.  At  a  later  period  of  his  examination  he 
said  he  believed,  notwithstanding  the  opinion  he  had 
formed,  that  he  could  try  the  case,  and  render  9,  fair 
and  impartial  verdict  on  the  law  and  the  evidence. 
Afterwards,  during  the  latter  part  of  the  examination, 
it  is  claimed  by  appellant  that  the  juror  said  that  he 
guessed  he  did  not  understand  the  question  in  regard 
to  his  ability  to  render  a  fair  and  impartial  verdict 
according  to  the  law  and  the  evidence,  which  he  had 
answered  in  the  affirmative.  At  the  close  of  the  ex- 
amination, appellant  challenged  the  juror,  and  stated 
as  the  ground  of  challenge,  "that  he  was  not  compe- 
tent to  serve  upon  said  jury,"  which  objection  was 
overruled,  and  said  Ward  was  afterwards  dworn  as  a 
juror.     Appellant  insists  that  this  ruling  of  the  court 
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was  prejudicial  error,  although  appellant  had  not  ex- 
hausted his  peremptory  challenges,  citing  Brown  v. 
StatCy  70  Ind.  576.  This  question  was  decided  the 
other  way  by  this  court  in  Woods  t.  State,  134 
Ind.  35.  And  in  Siherry  v.  Statey  posty  684,  this  court 
followed  Woods  v.  State,  supra,  and  Brown  v.  State, 
supra,  and  Fletcher  v.  Crist,  139  Ind.  121,  were  ex- 
pressly overruled  on  this  point.  We  are  of  the  opin- 
ion, however,  that  no  error  was  committed  by  the 
court  in  overruling  appellant's  challenge  to  said  juror. 
The  statute  provides  eleven  causes  for  challenge  to 
persons  called  as  jurors,  one  of  which  is  that  he  has 
formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant.  It  is  provided,  however,  that 
if  thef  person  called  as  a  juror  shall  state  that  he  has 
formed  or  expressed  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused,  that  if  it  appear  from  the  ex- 
amination of  the  juror  that  such  opinion  is  founded 
upon  reading  newspapers,  or  upon  rumors  or  hearsay, 
and  not  upon  conversation  with  witnesses  of  the 
transaction  or  reading  reports  of  their  testimony,  or 
hearing  them  testify,  and  the  juror  shall  state  upon 
oath  that  he  feels  able,  notwithstanding  such  opinion, 
to  render  an  impartial  verdict  upon  the  law  and  the 
evidence,  the  court,  if  satisfied  that  he  is  impartial, 
and  shall  render  such  verdict,  may,  in  its  discretion, 
admit  him  as  a  juror  to  serve  in  such  case.  Section 
1862,  Burns'  R.  S.  1894  (1793,  Horner's  R.  S.  1897). 
Under  this  section  a  question  of  fact  was  submitted 
to  the  trial  court  for  its  determination.  It  was  shown 
that  the  opinion  of  the  juror  was  based  on  rumors  and 
newspaper  accounts  and  hearsay.  The  juror  said  that 
notwithstanding  the  opinion  he  had  formed,  he  be- 
lieved he  could  render  a  fair  and  impartial  verdict 
upon  the  law  and  the  evidence.  There  were  some  in- 
consistent answers  to  questions  propounded.    There 
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was  nothing  to  show  any  bias  or  feeling  on  the  part  of 
the  juror  against  the  appellant  or  his  *def ense. 

It  was  within  the  power  of  appellant,  by  further 
examination  of  the  juror,  to  have  made  clear  to  any 
one  examining  the  record  whether  the  juror  did  or  did 
not  understand  the  question  as  claimed  by  appellant. 
This  was  not  done,  and  the  trial  court  determined 
that  question.  The  answers  of  the  juror  raised  ques- 
tions for  the  decision  of  the  court,  who  saw  the  juror, 
liis  appearance,  demeanor,  manner,  and  conduct,  and 
heard  his  answers,  his  voice  and  its  tone;  and  from 
these  he  was  very  much  better  able  to  determine  the 
meaning  of  the  juror  than  any  one  who  merely  reads 
the  questions  and  answers  after  they  are  reduced  to 
writing.  What  may  appear  uncertain  or  indefinite  to 
one  reading  the  record  may  have  been  plain  and  clear 
to  one  who  heard  the  Examination  of  the  juror,  and 
saw  his  manner  and  conduct  during  such  examination. 
For  this  reason  this  court  cannot  interfere  wit^h  the 
determination  of  the  trial  court  of  the  question  con- 
cerning the  qualifications  of  jurors,  merely  because 
the  answers  of  the  juror  are  or  seem  to  be  incon- 
sistent or  incoherent. 

It  was  said  by  this  court  in  Walker  v.  State,  102  Ind. 
502,  on  p.  505:  "Persons  called  to  serve  as  jurors  are 
often  confused  by  the  incisive  and  inquisitorial  nature 
of  the  questions  addressed  to  them  touching  their 
qualifications  to  act  in  that  capacity,  and,  under  a  con- 
fusion thus  induced,  frequently  give  inconsistent,  and 
even  incoherent,  answers.  It  is  consequently,  both 
just  and  reasonable  that  the  judge  who  presides  at 
the  trial  should  be  permitted  to  exercise  large  discre- 
tion in  determining  the  weight  and  relative  import- 
ance given  to  such  answers." 

In  Guetig  v.  State,  66  Ind.  94,  which  was  decided 
before  the  enactment  of  the  present  statute,  which 
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gives  the  court  a  larger  discretion,  this  court  in  speak- 
ing of  the  influence  of  rumors  and  hearsay  evidence 
upon  the  mind  of  a  juror,  said:  "In  the  case  before  us 
the  qualified  opinion  of  each  juror  objected  to  wag 
formed  upon  hearsay  evidence  or  newspaper  reports, 
not  upon  facts  known  to  the  juror,  and  was  evidently 
of  a  character  that  would  readily  yield  to  the  contrary 
eWdence.  It  does  not  seem  probable  to  us  that  it 
could  have  affected  the  opinion  of  the  juror  with  all 
the  evidence  before  him  in  the  case." 

The  trial  court  found,  upon  the  evidence  submitted 
that  the  juror  was  impartial,  and  would  render  a  fair 
and  impartial  verdict  upon  the  law  and  the  evidence, 
and,  in  its  discretion,  admitted  him  as  a  juror,  and  we 
cannot  say  that  the  trial  court  abused  the  discretion 
conferred  by  the  statute.  Theobjection  to  the  jurorwas 
properly  overruled  for  another  reason.  Section  1862, 
Burns'  R.  S.  1894  (1793,  Horner's  R.  S.  1897),  sets  out 
eleven  distinct  and  separate  causes  for  challenge  to 
any  person  called  as  a  juror  in  any  criminal  trial,  and 
provides  that  there  shall  be  no  other  cause  for  chal- 
lenge. The  cause  of  challenge  stated  was  general  and 
no  one  of  the  eleven  statutory  causes  was  pointed  out 
to  the  court  as  being  the  one  upon  which  appellant 
relied.  It  is  well  settled  that  all  objections  stated  to 
the  court  must  be  specific  and  certain  and  not  general. 
Elliott  App.  Proc,  sections  293,  769,  770  and  771.  To 
present  properly  any  question  as  to  the  qualifications 
of  the  juror  to  sit  in  said  cause,  some  one  or  more  of 
the  statutory  causes  should  have  been  stated  to  the 
court.  This  much  was  due  the  trial  court  and  the 
adverse  party,  and  is  necessary  to  the  proper  admin- 
istration of  justice.  Elliott  App.  Proc,  sections  769, 
770;  People  v.  Walsh,  43  Cal.  447;  People  v.  Renfroiv, 
41  Cal.  37;  People  v.  McChingill,  41  Cal.  429;  People 
V.  Reynolds,  16  Cal.  128. 
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The  next  specification  for  a  new  trial  is  that  the 
court  erred  in  permitting  the  State  to  cross-examine 
Dr.  Robinson,  a  witness  for  appellant,  as  an  expert, 
when  he  had  not  been  examined  as  such  by  appellant. 
Dr.  Robinson  testified  in  chief  that  he  had  been  prac- 
ticing as  a  physician  and  surgeon  eighteen  years;  that, 
before  the  death  of  Young,  he  had  attended  him  as  a 
physician,  and  treated  him  for  quinsy  or  tonsilitis; 
he  testified  as  to  his  examination  and  medical  treat- 
ment of  Young,  the  nature  of  his  sickness,  his  symp- 
toms, the  characteristics  of  quinsy  or  tonsilitis,  what 
suppuration  is,  the  prescription  of  chloral,  the  condi- 
tion of  Young's  throat,  the  examination  he  made  to 
determine  whether  Young  was  dead,  the  postmortem 
examination,  the  appearance  and  condition  of  the 
neck  and  throat  of  Young  shown  by  the  postmortem 
examination  which  he  made  at  the  request  of  the  cor- 
oner, a  description  of  the  thorax,  the  meaning  of  con- 
gestion, a  description  of  arterial  and  pulmonary  blood 
and  the  difference  between  them,  the  pulmonary  cir- 
culation, the  condition  of  the  heart  with  all  its  cavi- 
ties, and  whether  the  heart  was  of  normal  size,  the 
condition  of  the  stomach,  the  condition  of  the  bowels^ 
that  they  were  healthy,  the  usual  smell  of  a  dead 
body,  the  color  and  condition  of  the  throat,  and  that 
it  had  the  color  and  characteristics  of  a  healthy 
throat. 

The  examination  of  Dr.  Robinson  by  appellant 
shows  clearly  that  he  was  examined,  not  only  as  to 
his  knowledge  of  the  facts  of  the  case,  but  also  as  a 
medical  expert,  the  State  therefore  was  entitled  to 
cross-examine  him  as  such,  not  only  concerning  the 
facts  testified  in  chief,  but  to  test  his  skill  and  knowl- 
edge as  an  expert.  Louisvilky  etc.,  R.  W.  Co.  v.  Falvey^ 
104  Ind.  409,  414,  415,  417,  421. 

Vol.  149—26 
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If  said  witness  was  unable  to  sustain  himself  on 
cross-examination,  and  the  jury  were  convinced 
thereby  that  he  was  an  ignoramus,  as  insisted  by  ap- 
pellant, this  would  not  deprive  the  State  of  its  right 
to  cross-examine  him.  If  the  cross-examination  did 
convince  the  jury  that  said  witness  possessed  no  skill 
or  knowledge  as  a  physician,  and  he  had  not  testified 
as  an  expert,  as  insisted  by  appellant,  then  appellant 
was  not  harmed,  because  such  cross-examination 
only  affected  his  credibility  as  an  expert  witness,  and 
not  his  credibility  as  an  ordinary  witness. 

The  cross-examination  of  witnesses,  and  the  extent 
to  which  it  may  be  carried  necessarily  rests  in  the  dis- 
cretion of  the  trial  court,  with  which  this  court  can 
not  interfere,  unless  a  clear  abuse  of  such  discretion 
is  shown.  Wachstetter  v.  State,  99  Ind.  290,  295;  Led- 
ford  V.  Ledfordy  95  Ind.  283,  285;  Bessette  v.  State, 
101  Ind.  86,  88;  HinchcUffe  v.  Koontz,  121  Ind.  422, 
425;  BoyU  v.  State,  105  Ind.  469,  475.  We  cannot  say 
that  there  was  an  abuse  of  that  discretion  in  this  case. 

During  the  progress  of  the  trial,  appellant  pro- 
pounded certain  questions  to  one  of  his  witnesses,  to 
which  objections  were  sustained  by  the  court.  Appel- 
lant thereupon  offered  to  prove  by  said  witness  that  he 
had  seen  the  deceased  take  a  large  quantity  of  chloral 
once  in  May,  1894,  and  that  he  had  seen  him  take 
chloral  once  in  July,  1894;  that  the  deceased  had  in 
May,  1894,  stated  to  the  witness  that  he,  the  deceased, 
was  addicted  to  the  use  of  hydrate  of  chloral,  and  had 
fainting  spells;  and  that  he  made  substantially  the 
same  statement  to  the  witness  in  July,  1894.  Appel- 
lant also  stated  that  he  would  prove  by  other  wit- 
nesses that  hydrate  of  chloral,  when  taken  by  a  per- 
son, is  not  cast  out  of  the  system,  but  is  retained  and 
accumulates  in  the  system.  The  foregoing  evidence 
which  was  offered,  would  have  been  responsive  to  said 
questions. 
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James  Young  had  been  seriously  ill  with  quinsy 
for  several  weeks,  and  his  throat  had  suppurated^  was 
very  sore  and  very  much  inflamed,  almost  stopping  up 
his  throat,  and  he  had,  among  other  medicines,  been 
taking  hydrate  of  chloral.  While  in  this  condition, 
on  the  night  of  October  23, 1894,  he  and  appellant  had 
a  difficulty;  and  it  is  the  theory  of  the  State  that  appel- 
lant seized  the  deceased  by  the  throat  with  his  right 
hand,  the  thumb  on  one  side  of  the  throat,  and  the 
fingers  on  the  other,  pressing  them  toward  each  other 
and  back,  while  he  placed  his  left  hand  on  the  back 
of  the  neck  of  the  deceased  and  pressed  forward,  and 
that  by  reason  of  this  pressure  death  resulted.  On 
the  other  hand,  two  of  the  contentions  of  appellant 
were  that  the  death  of  Young  was  caused  by  the  use 
of  hydrate  of  chloral,  and  not  by  anything  that  he  did, 
and  that  what  he  did  was  done  in  exercise  of  his  right 
of  self-defense. 

It  was  shownby  the  evidence  that  the  deceased  had 
been  taking  chloral  for  several  weeks  before  his  death, 
and  there  was  evidence  tending  to  prove  that  he  had 
taken  much  more  than  had  been  prescribed  by  his 
physician;  but  there  was  no  evidence  given  or  offered 
that  showed  or  tended  to  show  that  hydrate  of  chloral 
taken  by  Young  in  May  and  July,  1894,  had  or  could 
have  had  anything  to  do  with  his  death,  on  October  23, 
1894.  Moreover,  said  statements  of  the  deceased 
made  in  May  and  July,  1894,  were  merely  hearsay, 
and  incompetent  for  that  reason.  It  is  well  settled 
that  the  person  injured,  whether  living  or  dead,  is  not 
a  party  to  the  prosecution,  and  his  admissions  and 
statements  are  pot  evidence  either  for  or  against  the 
accused,  unless  of  the  res  gestae,  dying  declarations,  or 
threats,  but  are  hearsay,  the  same  as  those  of  any 
other  third  person.  Williams  v.  State,  52  Ala.  411; 
Moses  V.  State,  88  Ala.  78,  7  South.  101, 16  Am.  St.  21, 
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and  note;  Commonwealth  y.  DenamorCy  94  Mass.  535; 
Commonwealth y.  ^Sanders  (Mass.),  14  Gray  394,  77  Am. 
Dec.  335;  People  v.  McLatbghlitij  44  Cal.  435;  People 
V.  McCrea,  32  Cal.  98,  100;  People  v.  Hall,  94  Cal. 
595,  30  Pac.  7;  State  v.  Maitremm^,  14  La.  Ann.  830; 
Hauk  V.  StatCy  148  Ind.  238,  and  eases  cited;  2  Bishop's 
Crim.  Proc,  section  632;  1  Bishop's  Grim.  Proc,  sec- 
tion 1248;  Wharton's  Crim.  Ev.,  section  225;  Gillett's 
Indirect  and  Collateral  Ev.,  sections  229,  230. 

Appellant  claims  that  said  admissions  were  admis- 
sible under  the  doctrine  concerning  uncommunicated 
threats,  declared  in  Holier  v.  State,  37  Ind.  57;  Wood 
V.  State,  92  Ind.  269;  Boyle  v.  State,  97  Ind.  322;  Leverich 
V.  State,  105  Ind.  277.  All  that  is  decided  in  the  cases 
cited  upon  the  point  mentioned  is,  as  said  in  Leverich 
V.  State,  supra,  that  "Evidence  that  the  deceased,  or 
prosecuting  witness,  attacked  the  defendant  being  first 
introduced,  proof  of  previous  threats  by  him  is  admis- 
sible upon  the  ground  that  such  threats  may  tend  to 
illustrate  the  character  of  the  attack  thus  made,  al- 
though never  communicated  to  the  defendant."  This 
doctrine  has  no  application  to  the  evidence  offered  in 
this  case. 

The  court  did  not  err,  therefore,  in  sustaining  the 
objections  of  the  State  to  the  introduction  of  said 
evidence. 

It  is  next  insisted  that  the  court  erred  in  giving 
certain  instructions  of  its  own  motion,  and  in  refus- 
ing to  give  certain  instructions  requested  by  appel- 
lant. A  number  of  the  instructions  given,  and  a  num- 
ber of  those  refused  were  concerning  the  offense  of 
murder  in  the  first  and  second  degrees;  but  errors,  if 
any  were  committed,  in  giving  or  refusing  such  in- 
structions, were  harmless,  for  the  reason  that  appel- 
lant was  found  not  guilty  of  murder  in  the  first  or  sec- 
ond degree. 
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The  court  instructed  the  jury  that  if  they  found 
from  the  evidence  beyond  a  reasonable  doubt  that  ap- 
pellant, in  the  county  of  Blackford  and  State  of  Indi- 
ana^  without  malice  express  or  implied,  and  without 
premeditation,  but  voluntarily,  upon  a  sudden  heat, 
took  the  life  of  James  Young,  in  manner  and  form  as 
charged  in  the  indictment,  they  should  find  him  guilty 
of  voluntary  manslaughter.  The  objection  urged  to 
this  instruction  is  that  the  word  "unlawfully"  was  not 
used  before  the  word  "took"  in  the  instruction.  It 
was  charged  in  the  indictment,  among  other  things, 
that  appellant  unlawfully,  feloniously,  and  purposely 
killed  and  murdered  James  Young,  setting  out  the 
means  used.  Under  such  instruction  it  is  evident  that 
the  jury  could  not  find  appellant  guilty  of  voluntary 
manslaughter,  without  finding  that  he  unlawfully, 
feloniously,  and  purposely  took  the  life  of  said  Young. 
The  instruction  was  not  open,  therefore,  to  the  objec- 
tion urged. 

In  two  of  the  instructions  the  court,  in  speaking  of 
the  offense  of  involuntary  manslaughter,  and  what 
acts,  if  perpetrated  by  appellant,  and  the  death  of  the 
deceased  was  caused  thereby,  would  constitute  that 
offense,  did  not  use  the  word  "unlawful"  in  connec- 
tion with  the  words  "touch"  and  "touching."  It  is 
insisted  by  appellant  that  this  was  error,  for  the 
reason  that,  unless  an  indictment  for  assault  and  bat- 
tery alleges  that  the  touching  was  unlawful,  it  is  not 
sufficient.  It  is  true,  as  urged  by  appellant,  that,  to 
constitute  the  offense  of  assault  and  battery,  the 
touching  must  be  unlawful,  and  the  indictment  there- 
fore to  be  sufficient,  must  allege  that  fact.  It  is  not 
required,  however,  that  an  offense  be  charged  in  the 
language  of  the  statute.  It  is  sufficient  if  the  same 
is  charged  in  words  importing  the  same  meaning. 
Chandler  v.  State,  141  Ind.   106,  113-116,  and  cases 
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cited.  It  was  not  necessary  for  the  court  to  use  the 
word  "unlawful"  in  said  instructions  if  the  elements 
stated  were  such  that,  when  applied  to  the  evidence 
and  construed  with  the  other  instructions  as  a  whole, 
the  jury  were  not  misled  as  to  the  essential  elements 
of  the  offense  of  assault  and  battery. 

It  is  settled  law  in  this  State  that  instructions  are 
considered  with  reference  to  each  other,  and  as  an  en- 
tirety, and  not  separately  or  in  dissected  parts;  and  if 
the  instructions  as  a  whole  correctly  and  fairly  pre- 
sent the  law  to  the  jury,  even  if  some  particular  in- 
struction, or  some  portion  of  an  instruction,  standins: 
alone  or  taken  abstractly,  and  not  explained  or  quali- 
fied by  others,  may  be  erroneous,  it  will  afford  no 
grounds  for  reversal.  Cooper  v.  State,  120  Ind.  377, 380. 
381;  Boyle  v.  State,  106  Ind.  469,  476;  Deilka  v.  State, 
141  Ind.  23;  Brown  v.  State,  105  Ind.  886,  391;  Colee 
V.  State,  76  Ind.  611,  616;  Rauck  v.  State,  110  Ini 
384,  390;  Kennedy  v.  State,  107  Ind.  144, 149;  EppsT. 
State,  102  Ind.  539,  653;  Oalldher  v.  State,  101  Ind. 
411,  412;  Story  v.  State,  99  Ind.  413,  414;  Bamett  v. 
State,  100  Ind.  171,  176;  McDermott  v.  State,  89  Ind. 
187,  193;  Goodwin  v.  State,  96  Ind.  660,  659;  Oarber 
V.  State,  94  Ind.  219;  Hall  v.  State,  8  Ind.  439,  450; 
Craig  v.  Frazier,  127  Ind.  286,  287;  Staser  v.  Hogan, 
120  Ind.  207,  225,  226;  Union  Life  Ins.  Co.  v.  Bu- 
chanan, 100  Ind.  63,  74;  Atkinson  v.  Dailey,  107  Ind. 
117;  Lytton  v.  Baird,  95  Ind.  349,  361,  363;  Western 
Union  Tel.  Co.  v.  Young,  93  Ind.  118;  Eggleston  v. 
Castle,  42  Ind.  631;  Mitchell  v.  Allison,  29  Ind.  43; 
Shaw  V.  Saum,  9  Ind.  517;  Newport  v.  State,  140  Ind. 
299. 

Mere  verbal  inaccuracies  in  instructions,  or  tech- 
nical errors  in  the  statement  of  abstract  propositions  of 
law,  furnish  no  grounds  for  reversal,  when  they  re- 


NOVEMBER  TERM,  1897— Vol,  149.        407 

Shields  v.  The  State. 

result  in  no  substantial  harm  to  the  defendant,  if  the 
instructions,  taken  together,  correctly  state  the  law 
applicable  to  the  facts  of  the  case.  Stout  v,  8tat€,  90 
Ind.  1, 14;  Brown  v.  State,  supra.  Nor  is  the  giving  of  an 
erroneous  instruction  reversible  error  when  it  appears 
that  the  substantial  rights  of  the  defendant  were  not 
prejudiced  thereby.  Stewart  v.  State,  111  Ind.  554, 
560 ;  Uall  v.  State,  supra.  The  foregoing  rules  apply  to 
'criminal  as  well  as  civil  cases.    Story  v.  State,  supra. 

In  Cooper  v.  State,  supra,  the  trial  court  in  defining 
the  ofFense  of  voluntary  manslaughter  had  omitted  the 
word  "voluntary,^'  but  in  other  respects  the  definition 
followed  the  statute  literally.  This  court  said  in  that 
ease:  "It  is  not  perceived  how  the  defendant  couid 
have  been  prejudiced  by  the  omission  of  this  word. 
Besides,  the  omitted  word  was  in  effect  supplied  in  an 
instruction  subsequently  given. 

"The  rule  is  firmly  established  that  if,  upon  consid- 
ering all  the  instructions  together,  it  fairly  appears 
that  the  law  was  stated  with  substantial  accuracy,  so 
that  the  jury  could  not  have  been  misled,  no  ground 
for  reversal  is  presented,  even  though  a  particular  in- 
struction, or  some  detached  portion  thereof,  may  not 
be  precisely  accurate." 

In  Boyle  v.  State,  supra,  this  court  said :  "We  have- 
again  and  again  decided  that  instructions  are  not  to  be 
disposed  of  by  a  process  of  dissection,  but  are  to  be 
taken  as  a  whole.  It  would  be  unreasonable  to  expect 
that  one  instruction  should  cover  an  entire  case,  or 
that  the  jury  should  take  the  law  from  one  of  a  series 
of  instructions.  Where  an  instruction  stands  alone 
upon  a  material  point,  neither  explained  nor  qualified 
by  any  others,  then  it  might  with  reason  be  aflSrmed 
that  if  it  erroneously  expressed  the  law  there  should 
be  a  reversal,  but  where  it  forms  one  of  a  series  bear- 
ing on  a  given  question,  and,  taking  the  entire  series 
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together,  the  law  is  correctly  stated  to  the  jury,  it  is 
otherwise." 

In  Atkinson  v.  Dniley,  supra,  the  court  gave  an  in- 
struction that  the  plaintiff  was  entitled  to  recover  on 
making  certain  proof,  ignoring  the  defense  set  up  by 
the  defendant.  In  a  subsequent  instruction,  the  court 
presented  the  law  of  the  case  as  applicable  to  the  de- 
fense set  up;  and  this  court  said  that,  construing  both 
instructions  together,  the  jury  were  not  misled,  but 
must  have  understood  the  rights  of  plaintiff  and  de- 
fendant under  the  pleading. 

Under  the  facts  of  this  case,  if  appellant  choked 
the  deceased,  such  act  was  unlawful,  unless  done  in 
self  defense.  If  the  act  of  choking  was  not  done  in 
self  defense,  and  the  same  caused  the  death  of  Young, 
then  appellant  was  guilty  at  least  of  involuntary  man- 
slaughter. The  jury  were  fully  instructed  as  to  the 
law  of  self  defense,  and  fully  understood  therefrom 
that  if  appellant  choked  the  deceased  in  the  exercise 
of  his  right  of  self  defense,  and  thereby  caused  the 
death  of  deceased,  he  was  justified  in  so  doing,  and 
was  not  guilty  of  any  offense.  Said  instructions,  when 
considered  together,  correctly  stated  the  law  appli- 
cable to  the  facts  of  this  case;  and  the  cases  of  Hunter 
V.  State,  101  Ind.  241;  Bird  v.  State,  107  Ind.  154,  and 
Snyder  v.  State,  59  Ind.  105,  cited  by  appellant,  are  not 
in  point  here. 

The  jury  were  instructed  that  "involuntary  man- 
slaughter is  committed  when  a  person  unlawfully 
kills  another  human  being  involuntarily,  without 
malice,  expressed  or  implied,  but  in  the  commission 
of  some  unlawful  act,"  and  that  if  they  "believed  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant unlawfully  committed  an  assault  and  battery 
upon  James  Young,  without  any  intention  or  purpose 
to  kill  him,  and  that  the  death  of  said  Yaung  resulted 
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from  said  assault  and  battery,  you  should  find  the  de- 
fendant guilty  of  involuntary  manslaughter."  The 
statute  defining  the  offense,  and  stating  its  constituent 
elements,  was  also  given  to  the  jury.  They  were  fully 
informed  as  to  the  essential  elements  constituting  the 
offense  of  voluntary  manslaughter,  and  were  informed 
as  to  the  difference  between  voluntary  and  involuntary 
manslaughter.  They  were  also  informed  that  any  un- 
lawful touching  of  another  in  a  rude,  insolent,  or 
SLUgij  manner  was  an  assault  and  battery,  •  It  is  clear, 
therefore,  that  the  jury  could  not  have  been  misled  by 
the  failure  to  use  the  word  "unlawful"  in  said  instruc- 
tions in  connection  with  the  words  "touched"  and 
"touching." 

In  one  instruction  the  court  informed  the  jury, 
among  other  things,  that  under  the  indictment,  they 
might  find  the  appellant  guilty  of  manslaughter.  Ap- 
pellant complains  of  this  instruction,  because  the  court 
did  not  say  that  the  jury  might  find  the  appellant 
guilty  of  manslaughter  "if  the  evidence  warrants  it." 
In  another  instruction  the  jury  were  informed  that, 
under  the  indictment,  they  might 'find  the  appellant 
guilty  of  murder  in  the  first  degree,  murder  in  the  sec- 
ond degree,  or  manslaughter,  "if  the  evidence  war- 
rants it."  The  jury  were  also  instructed  that,  before 
the  appellant  could  be  convicted  of  any  offense 
charged  in  the  indictment,  his  guilt  of  such  offense 
must  be  established  by  the  evidence  beyond  a  reason- 
able doubt,  and,  if  the  jury  had  a  reasonable  doubt  of 
his  guilt,  they  should  acquit  him. 

In  Deilks  v.  State,  supra,  it  was  held  by  this  court 
that  it  was  no  objection  to  an  instruction  defining 
what  must  be  proved  in  order  to  find  the  accused 
guilty  of  the  offense  charged,  that  it  used  the  ptrase, 
"if  you  believe" instead  of  "if  you  believe  beyond  a  rea- 
sonable doubt,"  if  the  court  has  in  other  instructions 
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fully  informed  the  jury  that  the  defendant  can  only  be 
found  guilty  when  his  guilt  is  established  beyond  a 
reasonable  doubt.  It  follows,  therefore,  under  the  es- 
tablished rule  that  the  instructions  are  to  be  consid- 
ered as  a  whole,  that  said  instruction,  when  so  con- 
sidered, was  not  erroneous. 

The  court  gave  an  instruction  in  regard  to  the  proof 
of  facts  by  inference  from  other  facts  and  circum- 
stances in  evidence,  and  the  objection  urged  thereto  by 
appellant  is,  that  "it  told  the  jury  to  convict  if  the 
State  had  proved  its  case  by  a  preponderance  of  the 
evidence."  The  instruction  upon  the  subject  of  rea- 
sonable doubt  was  in  the  language  used  in  StotU  v. 
8tat€y  supra,  on  p.  12. 

The  court  also  gave  the  following  instruction:  "The 
defendant  is  presumed  to  be  innocent  until  proven 
guilty  beyond  a  reasonable  doubt;  and  this  presump- 
tion prevails  until  the  close  of  the  trial,  and  you  should 
weigh  the  evidence  in  the  light  of  this  presumption, 
and  it  should  be  your  duty  to  reconcile  all  the  evidence 
in  the  light  of  this  presumption  if  you  can." 

It  is  evident  that  the  jury  could  not  have  understood 
from  the  instruction  objected  to,  considered  in  con- 
nection with  the  other  instructions  that  they  could 
find  appellant  guilty  upon  a  mere  preponderance  of 
the  evidence. 

While  the  instruction  complained  of  is  not  to  be 
commended  as  a  model,  and  should  not  have  been 
given  on  account  of  its  ambiguity,  yet  when  consid- 
ered in  connection  with  the  other  instructions,  as  is 
required  under  the  well  settled  rule,  it  is  clear  that 
the  law  was  correcth'  stated  upon  the  subject  of  rea- 
sonable doubt,  and  the  jury  could  not  have  been  mis- 
led by  said  instruction. 

The  court  gave  an  instruction  in  regard  to  the  rights 
and  duties  of  the  jury  in  weighing  the  evidence  of  any 
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witness  whom  the  jury  may  find  to  have  been  im- 
peached,  or  who  has  willfully  and  falsely  testified 
concerning  any  matter  or  thing  material  to  the  issues 
in  the  cause.  Appellant  objects  to  this  instruction, 
not  because  it  contains  an  erroneous  statement  of  the 
law,  but  because  there  was  no  evidence  to  which  the 
same  was  applicable.  It  is  not  necessary  for  us  to  de- 
termine whether  it  was  applicable  to  the  evidence  or 
not,  for  the  reasbn  that,  if  it  was  not,  no  inference  in- 
jurious to  appellant  could  be  drawn  therefrom,  and 
therefore  it  could  not  have  prejudiced  the  substantial 
right  of  the*  appellant,  and  was  therefore  harmless. 
Stockton  V.  Stockton^  73  Ind.  510,  513,  514;  Mode  v. 
Beasley,  143  Ind.  S06,  331,  332,  335. 

It  is  next  urged  that  the  court  erred  in  refusing  to 
give  instruction  eighteen,  requested  by  appellant. 
This  instruction  informs  the  jury  that  in  doubtful 
cases  evidence  of  good  character  is  conclusive  in  favor 
of  the  party  accused  of  crime.  Under  our  law  the  jury 
are  the  exclusive  judges  of  the  facts  and  of  the  cred- 
ibility of  the  witnesses,  and  if  they  have  a  reasonable 
doubt  of  the  guilt  of  the  accused  he  must  be  acquitted, 
whether  there  is  any  evidence  of  his  good  character  or 
not.  The  instruction  refused  was  not  a  correct  state- 
ment of  the  law,  and  was  properly  refused. 

The  substance  of  instructions  twenty-three,  twenty- 
four,  and  twenty-five,  requested  by  appellant,  was  em- 
braced in  the  instructions  given  by  the  court,  and  for 
that  reason  there  was  no  error  in  the  refusal  to  give 
them. 

The  instructions  given  by  the  court  of  its  own  mo- 
tion were  not  numbered  and  signed,  as  required  by  the 
fifth  clause  of  section  1892,  Burns'  B.  S.  1894  (1823, 
Horner's  B.  S.  1897),  and  this  is  assigned  as  a  cause  for 
a  new  trial.  Under  the  statute,  it  was  the  duty  of  the 
trial  judge  to  number  and  sign  the  instructions  given 
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by  him.  His  failure  to  comply  with  the  statute  has 
imposed  much  extra  labor  upon  counsel  and  this  court. 
While  trial  judges  shduld  be  careful  to  comply  with 
the  statute,  and  number  and  sign  instructions  given, 
as  required,  and  thus  materially  lessen  the  labor  of 
counsel  and  this  court  on  appeal,  yet  the  failure  to  do 
so  does  not  authorize  the  reversal  of  a  cause.  Section 
1964,  Burns^  R.  S.  1894  (1891,  Horner's  R.  S.  1897),  pro- 
vides that,  in  the  consideration  of  questions  on  appeal, 
the  Supreme  Court  shall  not  regard  technical  errors  or 
defects  or  exceptions  to  any  decision  or  action  in  the 
court  below,  which  did  not,  in  the  opinion  of  the 
Supreme  Court,  prejudice  the  substantial  rights  of  the 
defendant.  The  failure  of  the  trial  court  to  number 
and  sign  the  instructions  given,  as  required  by  the 
statute,  did  not  prejudice  appellant  in  his  substantial 
rights,  and  therefore  furnishes  no  ground  for  reversal. 

It  is  urged  that  the  verdict  is  contrary  to  law  and 
the  evidence.  There  was  evidence  given  at  the  trial 
sustaining  every  material  allegation  in  the  indictment, 
and,  although  there  was  conflict  upon  some  points,  we 
are  not  authorized  to  reverse  the  cause  for  that  reason. 
DeilksY,  State,  supra;  Livingston  v.  State,  141  Ind. 
131,  182,  133;  Deal  v.  State,  140  Ind.  354;  Hire  v. 
State,  144  Ind.  369;  Lankford  v.  State,  144  Ind.  428, 
434;  Bobb  v.  State,  144  Ind.  669,  670;  Lake  Erie,  etc., 
B.  B.  Co.  V.  Stick,  143  Ind.  449,  466. 

It  is  also  urged  as  a  reason  for  reversal  that  the 
punishment  is  excessive.  The  only  limitations  to  the 
power  of  the  legislature  to  fix  the  punishment  for 
crimes  are  those  imposed  by  the  constitution  of  this 
State  and  the  United  States.  Section  sixteen  of  article 
one  of  the  constitution  of  this  State,  which  provides 
that  cruel  and  unusual  punishments  shall  not  be  in- 
flicted, has  reference  to  the  statute  fixing  the  punish- 
ment, and  not  to  the  punishment  assessed  by  the  jury 
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within  the  limits  fixed  by  the  statute.  If  the  statute 
fixing  the  punishment  is  not  in  violation  of  said  sec- 
tion of  the  constitution,  then  any  punishment  assessed 
by  a  court  or  jury  within  the  limits  fixed  by  the  statute 
cannot  be  adjudged  excessive  by  this  court,  for  the 
reason  that  the  power  to  declare  what  punishment 
may  be  assessed  against  those  convicted  of  crime  is 
not  a  judicial  power,  but  is  a  legislative  power,  con- 
trolled only  by  the  provisions  of  the  constitution. 
Ledgerwood  v.  State^  134  Ind.  81,  91;  Murphy  v. 
State,  87  Ind.  579,  580,  681;  McCulley  v.  State,  62 
Ind.  428,  436;  Gillett's  Grim.  Law,  section  35. 

Finding  no  available  error  in  the  record  the  judg- 
ment is  afBrmed. 


Sheffer  et  al.  v,  Hines. 

[No.  18,265.    FUed  February  3,  1898.] 

PzjBADma. — Complaint, — Action  to  Set  Aside  Conveyance  of  Real  Es- 
tate.— Description. — A  complaint,  in  an  action  to  set  aside  the  con- 
veyance of  real  estate  as  fraudulent,  which  fails  to  describe  the  real 
estate  with  such  certainty  that  when  carried  into  the  decree  the 
judgment  of  the  court  would  become  effective  without  extraneous 
evidence,  is  bad.   pp.  4^3,  414. 

Same. — Amendments  Deemed  to  Have  Been  Made  After  Ferdic^.— Sec- 
tion 670,  Bums'  R»  S.  1894,  under  which  amendments  to  pleadings 
for  any  defect  in  form  are  deemed  to  have  been  made,  does  not 
apply  to  matters  of  substance  which  have  been  omitted,    p.  414, 

From  the  Jay  Circuit  Court.  Reversed, 

James  J,  Moran,  W.  H,  Williamson,  and  J.  F. 
Denney,  for  appellants. 

Thom^as  Bosworth,  for  appellee. 

Hackney,  J. — This  was  a  suit  by  the  appellee  against 
the  appellants  to  set  aside  as  fraudulent  the  con- 
veyance of  lands  the  description  of  which,  given  in  the 
complaint  was  by  the  numbers  of  the  sections,  town- 
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ships,  and  ranges,  without  any  indication  of  the  state 
or  county,  and  without  reference  to  any  object  from 
which  a  location  within  this  State  could  be  inferred. 
The  lower  court  overruled  appellants'  demurrer  to 
said  complaint,  and  that  ruling  presents  one  of  the 
alleged  errors  for  review. 

In  our  opinion,  the  description  was  fatally  deficient 
in  not  pointing  out  the  lands  in  question  with  such 
certainty  as,  when  carried  into  the  decree,  the  judg- 
menf  of  the  court  would  become  effective  without  ex- 
traneous evidence.    Without  pointing  out  the  location 
by  county  or  state,  or  some  fixed  monument  of  which 
judicial  knowledge  would  be  taken,  it  could  not  be 
known  that  the  lands  were  within  the  jurisdiction  of 
the  court.    As  a  question  of  pleading,  the  complaint, 
in  this  respect,  was  bad,  and  the  demurrer  should  have 
been  sustained.    Stoatts  v.  Bowen^  141  Ind.  322,  and  au- 
thorities there  cited.     See,   also,   Weed  v.  Edmonds, 
4  Ind.  468;  Boxley  v.  Collins,  4Blackf.  320;  EelRiver^ 
etc.  J  Assn.  v.  3bpp,  16  Ind.  242;  Leary  v.  Langsdaie, 
35  Ind.  74;  Lenninger  v.   Wenrick,  98   Ind.    596;  1 
Works  Prac,  134;  Liggett  v.  Lozievy  133  Ind.  451. 

Counsel  for  appellee  insists  that  after  verdict  the 
complaint  will  be  regarded  as  amended  as  to  the  de- 
scription. A  like  insistence  was  made  in  Lenninger  v. 
Wtnrichj  supra,  but  its  application  was  denied.  The 
statute,  section  670,  Burns'  R.  S.  1894,  under  which 
amendments  for  any  defect  in  form  are  deemed  to 
have  been  made  does  not  apply  to  matters  of  sub- 
stance which  have  been  omitted.  May  v.  State  Bank, 
9  Ind.  233;  Johnson  v.  Breedlove,  72  Ind.  368;  Friddle  v. 
Crane,  68  Ind.  583;  Old  v.  Mohler,  122  Ind.  594;  Elliott's 
App.  Proc,  section  640. 

An  error  in  overruling  a  demurrer  is  never  cured 
by  this  statute.  Johnson  v.  Breedlove,  supra;  Abell  v. 
Riddell,  75  Ind.  345;  Pennsylvania  Co.  v.  Poor,  103  Ind. 
553. 
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The  record  presents  a  further  question  as  to  the 
admissibility  of  evidence  that  the  alleged  fraudulent 
grantor  was  a  resident  householder,  and  entitled  to  ex- 
empt the  property  in  question.  These  questions  may 
not  arise  upon  another  trial  of  the  cause,  and  we  do 
not  pass  upon  them.  It  may  not  be  amiss,  ^however, 
to  refer  to  the  recent  case  of  Isgrigg  v.  Pauley,  148  Ind. 
436,  wherein  it  was  decided  that  the  right  of  exemp- 
tion and  the  inchoate  right  of  the  wife  were  proper 
subjects  of  inquiry  in  determining  the  question  of 
fraud  in  the  conveyance  of  property. 

For  the  error  named,  the  judgment  is  reversed,  with 
instructions  to  sustain  the  demurrer  of  the  appellants 
to  the  complaint. 


Mickels  et  al.  v.  Ellsesser  et  al. 

[No.  18,882.  '  raed  February  8, 1898.]  IS  5to' 

Dbsoent.— Wtdou^  Bemarrying.^Right8  of  Under  Statute  of  286£.^ 
Partition. — Quieting  Title. — A  married  woman,  holding  real  estate 
by  virtue  of  a  previous  marriage,  could  not,  during  such  marriage, 
under  the  statute  of  descents  in  force  from  1852  to  1879, 1  Davis 
B.  S.  1876,  p.  411,  alienate  the  same;  and  a  judgment  quieting  title 
to  real  estate  held  b j  a  married  woman  by  quitclaim  deed  from  the 
other  heirs,  in  division  of  her  deceased  husband's  real  estate, 
made  prior  to  the  amendment  of  such  statute,  and  adjudging  her 
to  have  an  absolute  fee  simple  title,  without  any  restraint  upon 
her  right  to  alienate  the  same,  was  erroneous,  notwithstanding  such 
deeds  of  partition  were  made  in  pursuance  of  an  oral  agreement,  for 
the  purpose  of  vesting  in  each  a  fee  simple  title  absolute. 

Prom  the  St.  Joseph  Circuit  Court.  Reversed. 

A.  L.  Bricky  for  appellants. 

J.  P.  Creed  and  TaXbot  &  Talbot,  for  appellees. 

JORBAN,  J. — ^The  appellee,  Emeline  Ellsesser,  to- 
gether with  her  husband,  co-appellee  herein,  instituted 
this  action  against  the  appellants,  Mary  and  Peter 
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Mickels,  ber  husband,  to  quiet  title  to  a  certain  de- 
scribed tract  of  land,  containing  fifty  acres,  situated 
in  St.  Joseph  county,  Indiana.  There  was  a  special 
finding  of  facts,  and  conclusions  of  law  thereon,  by 
the  court,  in  favor  of  the  appellee,  to  the  effect  that 
she  heldf  an  absolute  fee  simple  title  to  the  land  in 
suit,  without  any  restraint  upon  her  right  to  alienate 
the  same,  and  was  entitled  to  have  her  title  quieted  as 
against  the  appellant,  Mary  Mickels;  and  judgment 
was  rendered  that  her  title  be  quieted,  and  she  was 
adjudged  to  have  an  absolute  title  in  fee  simple  to  the 
land  in  question,  freed  from  any  restraint  upon  her 
power  of  alienation. 

The  facts  found  by  the  court,  upon  which  the  judg- 
ment is  based,  are  the  following:  John  Doyle,  Sr.,  in 
the  year  1854,  died,  intestate,  at  St.  Joseph  county, 
Indiana,  the  owner  in  fee  simple  of  two  hundred  and 
twenty-eight  acres  of  land  situated  in  said  county,  of 
which  the  premises  described  in  the  complaint  and 
judgment  formed  a  part.  Doyle  left,  surviving  him, 
as  his  widow,  Emeline  Doyle  (now  Emeline  EUsesser, 
the  appellee),  and  three  children,  Mary  Doyle  (now 
Mary  Mickels,  appellant),  Rosa  Doyle,  and  John  Doyle, 
Jr.,  all  three  being  the  issue  of  the  marriage  with  ap- 
pellee. Mrs.  Doyle,  the  widow,  in  1857,  was  again 
married  to  Charles  EUsesser,  her  present  hu-sband  and 
co-appellee,  and  Mary  Doyle,  the  appellant,  in  1867, 
was  married  to  Peter  Mickels,  her  present  husband 
and  co-appellant.  John  Doyle,  Jr.,  died  in  1868,  in- 
testate, leaving  his  mother,  the  appellee,  and  his  two 
sisters,  the  appellant  and  Bosa  Doyle,  as  his  only  sur- 
viving heirs.  In  1869,  Rosa  Doyle  died,  intestate,  leav- 
ing her  sister  and  mother,  appellant  and  appellee,  as 
her  only  surviving  heirs.  No  administration  was  had 
upon  the  estate  of  John  Doyle,  Sr.,nor  upon  those  of  his 
two  deceased  children,  and  the  said  real  estate  re- 
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mained  undivided  until  1870.  In  October  of  that  year, 
it  was  orally  agreed  by  and  between  Mrs.  EUsesser 
and  her  husband  (appellees),  and  Mrs.  Mickels  and  her 
husband  (appellants),  that  they  would  partition  the 
said  lands  by  the  means  of  quitclaim  deeds,  for  the 
purpose  of  vesting  in  each  other  an  absolute  fee 
simple  in  certain  parts  of  the  lands,  which  they  then 
held  undivided  under  the  titles  aforesaid  stated.  In 
pursuance  of  the  said  oral  agreement,  on  October  13, 
1870,  appellants  executed  to  the  appellee  Emeline 
EUsesser  a  quitclaim  deed  to  certain  described  tracts 
embraced  in  the  228  acres  of  land,  one  of  said  tracts 
containing  fifty  acres,  being  the  same  land  involved  in 
this  action,  and  the  other  containing  twenty-four 
acres,  making  A  total  of  seventy-four  acres  quit- 
claimed by  the  appellants  to  the  appellee  Mrs.  EUses- 
ser. The  appellees,  at  the  same  time,  by  their  deed, 
quitclaimed  to  the  appellant  Mary  Mickles  certain  de- 
scribed tracts  out  of  said  228  acres,  amounting  in  all 
to  154  acres.  The  court  finds  that,  at  the  time  the  said 
quitclaim  deeds  were  executed,  it  was  orally  agreed 
and  understood  by  the  parties  that  the  real  estate  de- 
scribed in  each  of  said  quitclaim  deeds  was  to  be 
held  by  each  of  said  parties,  respectively,  by  an  abso- 
lute fee  simple  title,  with  full  power  of  alienation. 
The  quitclaim  deeds  are  set  out  in  the  special  finding, 
and  each  recites  that  the  respective  grantors  quit- 
claim the  land  therein  described  for  the  sum  of 
?500.00,  but  there  is  no  agreement  nor  statement  con- 
tained therein  in  respect  to  the  partition  of  the  lands^ 
nor  as  to  the  manner  in  which  the  same  are  to  be  held 
by  the  parties.  The  appellants,  before  the  beginning 
of  this  action,  sold  and  quitclaimed  to  George  Foun- 
tain all  of  the  lands  allotted  to  Mrs.  Mickels  in  the 
said  partition,  and  appellees,  before  the  commence- 
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ment  of  this  action,  sold  and  conveyed  the  twenty- 
four  acres  quitclaimed  to  Mrs.  EUsesser  by  the  appel- 
lants; and  the  real  estate  involved  in  this  suit  is  all 
which  she  now  has  of  the  portion  allotted  to  her  under 
the  partition.  There  is  no  finding  that  the  appellants, 
or  either  of  them,  are  making  any  claims  to  the  prem- 
ises herein  involved,  adverse  to  the  title  or  claim  of 
Mrs.  EUsesser,  or  that  appellants  claim  any  present 
right  or  interest  in  or  to  the  same. 

The  sole  question  presented  for  our  decision  is:  Do 
the  facts  warrant  the  judgment  which  the  court  ren- 
dered ?  It  is  not  controverted  by  the  parties  but  that 
upon  the  death  of  the  ancestor,  John  Doyle,  Sr.,  his 
lands  descended,  one-third  to  his  said  widow,  and  the 
remainder  to  their  three  children;' that  subsequently, 
by  the  death  of  the  two  children,  the  mother,  Mrs. 
EUsesser,  and  the  sister,  Mrs.  Mickels,  became  seized 
equally  by  inheritance  from  these  deceased  children 
of  the  undivided  interests  which  they  had  in  the  real 
estate,  and  therefore,  after  the  death  of  these  children, 
Mrs.  EUsesser  was  invested  with  an  additional  one 
fourth,  making  her  entire  undivided  moiety  equal  to 
seven-twelfths  of  the  whole  tract  owned  and  held  by 
John  Doyle,  Sr.,  at  his  death;  and  that  Mrs.  Mickels 
was  the  owner  of  the  remainder;  and  that  the  land 
was  held  by  the  parties  by  these  undivided  shares  as 
tenants  in  common,  at  the  time  the  division  was  made, 
in  October,.  1870.  The  contention  of  counsel  for  ap- 
pellants is  that  by  reason  of  the  fact  that  Mrs.  EUses- 
ser, after  the  death  of  her  first  husband,  intermarried 
with  her  co-appellee,  holding  the  real  estate  in  con- 
troversy in  virtue  of  her  previous  marriage,  she  was  in- 
terdicted by  the  statutes  of  descents  then  in  force  from 
making  any  conveyance  or  disposition  of  her  interest 
in  the  land  which  she  acquired  as  the  widow  of  Doyle, 
and  that  the  court,  under  the  facts,  had  no  power  to 
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relieve  the  appellee  from  the  restraint  of  alienation 
imposed  by  a  positive  statute.  Counsel  for  the  appel- 
lees insist  that  the  quitclaim  deeds  are  shown  by  the 
facts  to  have  been  executed  by  the  parties  for  a  two- 
fold purpose.  First,  for  the  purpose  of  dividing  the 
land;  second,  for  the  purpose  of  vesting  in  each  a  fee 
simple  title  absolute;  that  as  the  deeds  were  made  in 
pursuance  of  the  oral  agreement  stated  in  the  court's 
finding,  and  inasmuch  as  appellant  and  appellee, 
under  the  agreement,  accepted  the  particular  portion 
of  the  land  conveyed  to  each,  consequently,  neither 
can  be  heard  to  call  in  question  the  title  of  the  other. 
Section  eighteen  of  the  statutes  of  descents,  in  force 
eince  1852,  and  which  remained  unchanged  until  1879, 
reads  as  follows:  "Sec.  18.  If  a  widow  shall  marry  a 
second  or  any  subsequent  time  holding  real  estate  in 
virtue  of  any  previous  marriage,  such  widow  may  not, 
during  such  marriage,  with  or  without  the  assent  of 
her  husband,  alienate  such  real  estate,  and  if,  during 
such  marriage,  such  widow  shall  die,  such  real  estate 
shall  go  to  her  children  by  the  marriage  in  virtue  of 
which  such  real  estate  came  to  her,  if  any  there  be." 
1  Davis  R.  S.  1876,  p.  411.  This  section  was  materially 
changed  and  amended  in  1879,  and,  as  now  in  force, 
it  constitutes  section  2641,  Burns'  R.  S.  1894  (2484, 
R.  S.  1881).  This  change  or  amendment  of  the  law  . 
does  not  affect  the  question  involved  in  this  appeal, 
and  it  must  be  controlled  by  the  law  as  it  existed  at 
the  time  the  partition  of  the  land  was  made,  in  Octo- 
ber, 1870.  Wright  v.  Wright,  97  Ind.  444;  Haskett  v. 
Maxey,  134  Ind.  182.  This  section  of  the  statute  relat- 
ing to  descents  and  the  apportionment  of  the  estates 
of  deceased  persons  has  been  frequently  considered 
and  construed  by  this  court,  and  the  holding  under 
the  original  act  has  uniformly"  been  that  all  deeds, 
mortgages,  or  agreements  made  during  the  second 
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marriage  by  the  former  widow,  in  regard  to  the  land 
which  she  held  in  virtue  of  her  previous  marriage, 
which  were  directly  or  indirectly  in  contravention  of 
this  statute,  were  therefore  absolutely  null  and  void. 
The  law  as  it  stood  prior  to  1879,  was  construed  as 
having  a  two-fold  object:    First,  to  tie  the  hands  of  the 
woman  during  her  second  marriage,  and  thereby  pro- 
tect her  from  improvident  and  injudicious  alienations; 
second,  to  preserve  the  property  for  her  children  in 
virtue  of  the  marriage  by  which  she  received  it    See 
Vinnedge  v.  Shaffer,  35  Ind.  341;  Connecticut  Mutual, 
etc.y  Co)  V.  Athon,  78  Ind.  10,  and  the  many  cases  there 
cited.     In  the  case  of  Avery  v.  Akins,  74  Ind.  283,  after 
the  second  marriage,  partition  was  made  of  the  lands, 
which  descended  from  a  former  husband,  among  his 
widow  and  the  children  of  the  previous  marriage. 
During  this  second    coverture,  the    woman,  by   her 
warranty  deed,   in   which   her  husband  joined,  at- 
tempted to  convey  the  land  allotted  to  her  in  severalty, 
for  a  valuable  consideration  to  her  paid.    One  of  the 
children  by  the  previous  marriage,  being  the  only 
one  then  living,  consented  to  the  conveyance,  and,  on 
attaining  full  age,  executed  a  quitclaim  deed  to  the 
purchaser  for  the  purpose  of  ratifying  the  conveyance 
which  her  mother  had  made,  and  for  the  purpose  of 
passing  all  of  her  present  or  expectant  interest  in  the 
land,  and  in  order  to  free  it  from  any  claim  or  demand 
of  the  said  child.  The  mother  subsequently  died,  during 
her  second  marriage,  and  the  daughter  received  from 
the  stepfather  f  1,300.00,  being  the  balance  of  the  pnr- 
chase  money  which  the  mother  had  received,  and  left  at 
her  death  unexpended,  which  money  the  daughter  ac- 
cepted with  the  full  knowledge  of  the  source  from 
which  it  had  been  derived.    It  was  held  in  that  case 
that  the  daughter  was  not  estopped  to  claim  title  to 
the  land  by  descent  from  the  mother,  and  could 
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successfully  maintain  an  action  for  the  recovery  there- 
of. There  is  no  question  but  what  the  one-third  in- 
terest in  the  land  which  the  appellee  inherited  from 
her  husband  was  a  fee  simple,  which  at  any  time,  if 
not  under  a  subsequent  coverture,  she  could  have  fully 
and  freely  conveyed  or  disposed  of  as  she  saw  proper, 
notwithstanding  the  fact  that  there  were  children  of 
the  previous  marriage.  But  during  any  subsequent 
marriage,  prior  to  the  modification  of  the  law  in  1879, 
her  right  to  alienate  such  interest  in  the  land,  or  to 
dispose  of  it  in  any  manner,  directly  or  indirectly,  was 
absolutely  suspended  or  prohibited  by  the  positive 
command  of  the  statute;  and,  in  the  event  she  died 
during  such  coverture,  the  land  would  go  to  the  child 
or  children  of  the  former  marriage,  in  virtue  of  which 
she  obtained  it,  without  regard  to  any  attempt*  of 
alienation  or  dispositon  upon  her  part.  Avery  v.  AkinSy 
supra;  Ir^  v.  Mater ^  134  Ind.  238;  HorlacTcer  v.  Braf- 
ford,  141  Ind.  528. 

It  is  true  that  the  rigor  of  the  rule  originally  pre- 
scribed by  the  statute,  and  on  which  the  earlier  de- 
cisions of  this  court  are  founded,  has  been  changed 
and  modified,  as  we  heretofore  said,  in  two  material 
respects,  by  the  amendment  of  1879:  First.  The  former 
widow,  during  the  subsequent  marriage,  together  with 
her  husband,  may  alienate  the  land,  provided  the 
child  or  children  of  the  previous  marriage,  are  of  full 
age,  and  join  in  the  conveyance.  Second.  She  and  the 
husband  may  also  dispose  of  it  where  there  are  no 
children  or  their  descendants  of  the  previous  marriaii^e 
in  virtue  of  which  she  acquired  such  real  estate. 
While,  under  the  statute  as  it  stood  prior  to  the  time 
it  was  modified,  the  appellee  was  absolutely  forbidden 
during  her  subsequent  marriage  to  make  any  direct 
or  indirect  alienation  of  the  land  which  came  to  her 
by  the  previous  marriage,  nevertheless  during  such 
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coverture  partition  of  the  real  estate  could,  under 
the  law,  have  been  enforced  between  her  and  the  ap- 
pellant with  whom  she  held  the  realty  as  a  co-tenant. 
Finch  V.  Jackson,  30  Ind.  387;  Bumgardner  v.  Edwanh, 
85  Ind.  117,  and  cases  there  cited.  It  is  a  general  rule 
of  the  law  that  parties  may  voluntarily  and  legiti- 
mately do  without  a  suit  whatever  the  law  will  com- 
pel them  to  do  in  an  action  through  the  judgment  of 
the  court.  Consequently,  the  right  of  the  appellant 
and  appellee  to  sever  the  unity  of  possession  by  mak- 
ing a  division  or  allotment  of  their  respective  moieties 
by  the  means  of  quitclaim  deeds  cannot  be  contro- 
verted. A  voluntary  partition  of  land  made  by  per- 
sons under  legal  disabilities  will  be  upheld  as  binding 
M  hen  the  same  has  been  fairly  and  equally  made,  and 
is  free  from  all  taint  of  fraud  in  its  inception  and  con- 
summation. Freeman  on  Cotenancv  and  Partition, 
sections  412  and  415.  The  partition  mad#by  these 
parties  in  1870,  so  far  as  it  was  a  reasonably  fair  and 
equal  allotment,  in  value,  of  the  undivided  interest 
which  each  held  in  the  land,  was  in  harmony  with 
the  law;  and  the  quitclaiming  by  the  parties  to  each 
other  for  that  purpose  cannot  be  said  to  have  been  an 
alienation  of  the  land  in  violation  of  the  statute.  The 
result  of  the  partition  made  under  the  quitclaim 
deeds  in  question  did  not  vest  in  either  of  the  parties 
any  new  or  additional  title,  but,  after  the  consumma- 
tion of  the  division,  each  held  the  portion  of  the  realty 
allotted  to  her  by  precisely  the  same  title,  and  sub- 
ject to  all  the  burdens  and  restrictions  by  which  she 
formerly  held  her  undivided  interest  or  share.  The 
rule  generally  affirmed  is  that  partition  of  real  estate, 
whether  made  under  the  judgment  of  a  court  or  by  the 
means  of  partition  deeds,  gives  to  the  tenant  no  new 
or  diflferent  title.  Averjf  v.  Akins,  supra:  Bumgardntr 
V.  EdtoardSj  supra;  Thorp  v.  Hanes,  107  Ind.  324.    The 
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right  of  the  appellee,  however,  to  make  partition  and 
thereby  have  her  interest  in  the  land  apportioned  to 
her  in  severalty,  did  not  carry  with  it  the  power  or 
right,  nnder  the  circumstances,  to  enter  into  any  oral 
or  written  agreement  with  the  appellant  for  the  pur- 
pose of  relieving  op  exempting  her  from  the  restraint 
which  the  law,  as  it  then  stood,  imposed  upon  her 
right  of  alienation;  and  no  consideration  which  the  ap- 
pellant may  have  received,  or  any  agreement  into 
which  she  may  have  entered,  can  serve  to  operate  in 
contravention  of  the  statute.  Consequently,  the  fact 
that  there  was  an  agreement,  either  oral  or  written, 
between  the  appellant  and  appellee,  under  the  circum- 
stances, to  the  effect  that  the  land  quitclaimed  by  one 
to  the  other  was  to  be  held  by  each  in  fee  simple  abso- 
lute, with  full  power  of  alienation,  can  exert  no  in- 
fluence whatever  upon  the  decision  of  the  question 
here  in  issue.  That  this  proposition  is  true,  we  think, 
th^re  can  be  no  contrariety  of  opinion.  The  right 
which  Mrs.  Mickels  possessed  to  convey  or  dispose  of 
her  interest  in  the  land,  was  not  subject  to  any  restric- 
tion under  the  law,  and  she  could  alienate  it  at  will, 
provided  her  husband  joined  her  in  the  conveyance. 
The  appellee  had  equally  the  same  right  and  power  in 
regard  to  the  interest  in  the  land  which  she  inherited 
from  her  deceased  children. 

It  is  insisted  upon  the  part  of  counsel  for  the  appel- 
lant, however,  that  tiie  decision  of  this  court  in  the 
appeal  of  Fngate  v.  Payne,  130  Ind.  281,  is  controlling 
upon  the  question  here  involved.  The  conveyances  in 
that  case  were  made  after  the  law  was  modified  by 
the  amendment  of  1879;  and  while  that  cause,  under 
the  facts  and  the  law  as  it  then  existed,  was  correctly 
decided,  still  that  decision  can  have  no  bearing  upon 
the  case  at  bar.  While  appellants,  under  the  statute 
as  now  modified,  might  voluntarily  join  appellees  in  a 
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conveyance  of  the  land,  and  thereby  effect  an  aliena- 
tion, and  bar  the  expectancy  of  Mrs.  Mickels  in  the 
property,  nevertheless  there  is  no  law  that  will  compel 
them  to  do  so;  neither  does  the  law,  under  the  facts, 
authorize  the  court,  by  its  decree,  to  relieve  the  appel- 
lee from  the  inhibition  of  the  statute,  and  thereby  in- 
voluntarily bar  and  deprive  the  appellant  of  her  ex- 
pectant interest  in  the  land  in  the  event  of  her 
mother's  death  during  a  subsequent  coverture.  There 
is  nothing  disclosing  that  any  Of  the  interest  which 
the  appellee  acquired  from  her  two  children  is  em- 
braced in  the  land  in  controversy;  hence  we  do  not 
consider  the  case  upon  any  theory  in  respect  to  this 
feature. 

Possibly  there  are  equities  in  the  case  in  favor  of  the 
appellee  which  the  record  does  not  disclose;  but  these 
in  such  a  cause  as  this,  the  court  is  not  permitted  to 
consider,  and  the  law  must  be  accepted  and  applied  as 
enacted  with  all  its  rigor."  It  follows  that  the  judg- 
ment cannot  be  sustained,  and  it  is  therefore  reversed, 
and  the  cause  remanded  to  the  loWer  court,  with  in 
structions  to  vacate  its  judgment,  and  grant  appel- 
lants a  new  trial. 

Howard,  C.  J.,  did  not  participate  in  the  decision  of 
this  case. 


Dunn  et  al.  v,  'Dxnm  et  al. 

[No.  18,281.    Filed  February  4,  1898.] 

Appeal  and  Error. — Record. — No  question  is  presented  on  appeal  on 
an  assignment  of  error  to  the  ruling  of  the  court  on  a  demurrer  to 
the  amended  complaint,  where  neither  the  amended  complaint  nor 
the  demurrer  is  set  forth  in  the  record,   p.  4^S, 

Same. — Assignments  of  Error. — Failure  to  Argue. — Waiver. — ^Assign- 
ments of  error  are  waived  by  failure  to  argue  same.  p.  4S5. 

Evidence. — Objection  to  Admission. — When  Evidence  not  in  Record. 
— BUI  of  Exceptions. — A  specification  of  error  based  upon  the  ad- 
mission of  evidence  contrary  to  the  provisions  of  section  507,  Bums' 
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R.  S.  1894  (499,  R.  S.  1881),  in  the  trial  of  an  action  by  heirs  affect- 
ing title  to  the  ancestor's  property,  presents  no  question,  where 
neither  the  complaint  nor  the  evidence  is  in  the  record,  and  no 
statement  is  made  in  the  bill  of  exceptions  as  a  ground  for  objec- 
tion that,  the  action  was  of  the  character  contemplated  by  said 
statute,    pp.  435,  4£6, 

From  the  Newton  Circuit  Court.    Affirmed. 
Daniel  Fraser  and  Will  Isham^  for  appellants. 
Cummings  &  Darroch,  for  appellees. 

Monks,  J. — Appellees  brought  this  action,  and  ob- 
tained judgment  against  appellants.  The  errors  as- 
signed by  appellants,  and  not  waived,  are:  First,  that 
the  court  erred  in  overruling  appellants'  demurrer  to 
each  paragraph  of  the  amended  complaint;  second, 
that  the  court  erred  in  overruling  appellant's  motion 
for  a  new  trial. 

The  first  assignment  of  error  presents  no  question, 
for  the  reason  that  no  amended  complaint  is  set  forth 
in  the  record.  The  presumption  is  that  the  ruling  of 
the  trial  court  was  correct,  and,  unless  both  the 
amended  complaint  and  the  demurrer  thereto  are  set 
forth  in  the  record,  the  court  cannot  say  that  reversi- 
ble error  was  committed.  Aydelott  v.  CollingSy  144 
Ind.  602;  Elliott's  App.  Proc,  section  720. 

All  the  specifications  for  a  new  trial  are  waived  by 
appellant's  failure  to  argue  the  same,  except  one. 
That  specification  is  that  the  court  erred  in  permitting 
two  incompetent  witnesses,  appellees  George  Dunn 
and  Alice  Baldwin,  to  testify  on  behalf  of  appellees. 
The  bill  of  exceptions  shows  that  the  objection  stated 
to  the  trial  court  was:  "First,  That  said  witnesses 
were  incompetent  because  the  action  was  to  reach  and 
affect  the  title  to  real  estate  of  which  the  said  Sarah 
Dunn  died  seized,  leaving  the  plaintiff  George  Dunn, 
said  witness,  and  her  husband,  surviving,  and  said 
plaintiff,  the  said  witness  Olive  Baldwin,  with  the 
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defendant  James  T.  Dunn,  and  others,  her  childreD, 
and  that  each  of  said  witnesses,  was  incompetent  to 
testify  against  the  defendant  James  Dunn  as  to  mat- 
ters and  things  occurring  during  the  lifetime  of  said 
Sarah  Dunn,  because  it  was  an  action  between  heirs 
to  reach  and  affect  the  property  of  the  decedent  from 
whom  the  parties  claimed;  which  objection  the  court 
overruled,  to  which  appellants  excepted,  and  said 
witnesses  were  permitted  to  testify."  Section  507, 
Burns^  R.  S.  1894  (499,  R.  S.  1881),  provides  that  "in 
all  suits  by  or  against  heirs  or  devisees,  founded  on  a 
contract  with  or  demand  against  the  ancestor,  to  ob- 
tain title  or  possession  of  property,  real  or  personal, 
of,  or  in  the  right  of,  such  ancestor,  or  to  alBfect  the 
same  in  any  way,  neither  party  to  such  suit  shall  be  a 
competent  witness  as  to  any  matter  which  occurred 
prior  to  the  death  of  the  ancestor." 

The  evidence  given  at  the  trial  of  said  cause  is  not 
in  the  record,  and  no  facts  are  stated  in  the  bill  of  ex- 
ceptions showing  that  this  action  was  "founded  on  a 
contract  with,  or  a  demand  against,  the  ancestor  to 
obtain  title  to  or  possesion  of  property,  real  or  per- 
sonal, of  or  in  the  right  of  such  ancestor,  or  to  affect 
the  same  in  any  manner."  Nor  in  the  objection  to  the 
competency  of  said  witnesses,  set  forth  in  the  bill  of 
exceptions,  is  it  stated  as  a  ground  for  said  objection 
that  the  action  was  of  the  character  mentioned  in  said 
section  507  (499),  supra.  The  amended  complaint  is  not 
in  the  record,  and  as  all  presumptions  are  in  favor  of 
the  ruling  of  the  trial  court,  and  it  not  being  other- 
wise shown  that  this  action  was  of  the  character 
which  rendered  said  witnesses  incompetent,  and  that 
this  was  stated  as  one  of  the  grounds  of  objections  to 
the  competency  of  said  witnesses,  error  is  not  affirma- 
tively disclosed  by  the  record. 

Finding  no  available  error  in  the  record,  the  judg- 
ment is  affirmed. 
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Richards  v.  Reeves  et  al. 

[No.  18,805.    Filed  February  4,  1898.] 

Complaint. — Action  to  Enforce  lAen  on  Real  Estate  by  Infant  Lega- 
tees.— Demand, — Where  by  the  terms  of  a  deed  the  grantee  thereof 
was  to  pay  to  each  of  grantor's  infant  grandchildren  a  certain  sum 
of  money  upon  their  arrival  at  the  age  of  twenty -one  years,  respect- 
ively, a  complaint  by  stlch  grandchildren  in  an  action  against 
grantee,  after  their  arrival  at  full  age,  to  enforce  a  lien  against 
the  real  estate  so  conveyed,  need  not  allege  a  demand,   pp,  4S7,  J^8. 

Deeds. — Oifts.—When  May  he  Revoked. — Where  a  i)erson  old  and 
infirm  made  a  conveyance  of  her  real  estate  to  her  son,  conditioned 
that  he  should  pay  a  certain  sum  of  money  to  her  grandchildren 
Mipon  their  arrival  at  the  age  of  twenty -one  years,  reserving  a  life 
estate  therein  for  herself  and  husband,  and  intending  to  reserve  the 
right  to  revoke  the  deed  in  case  it  should  turn  out  that  the  income 
from  the  property  should  not  be  sufficient  for  her  support  and  that 
of  her  husband,  besides  paying  the  necessary  expenses  of  caring  for 
the  property,  but  through  her  own  ignorance  and  mistake  and  that 
of  the  scrivener,  such  reservation  was  not  put  in  the  deed,  a  recon- 
veyance thereof  by  the  son  at  the  request  of  the  grantor,  in  consid- 
eration that  if  the  son  would  pay  the  taxes  and  other  expenses 
against  the  land  she  would  reconvey  same  to  him  free  from  the 
conditions  in  favor  of  the  grandchildren,  defeated  and  revoked  the 
gifts  made  to  the  grandchildren  by  the  first  deed.  pp.  4S8-434. 

From  the  Sullivan  Circuit  Court.    Reversed. 
John  S.  Bays,  for  appellant 
Briggs  &  lAndley,  for  appellees. 

Howard,  C.  J. — This  was  an  action  by  appellees 
against  appellant  and  his  grantee,  one  James  M.  Hum- 
mel, to  enforce  in  favor  of  appellees  a  lien  alleged  to 
exist  upon  a  certain  forty  acres  of  land,  by  virtue  of  a 
conveyance  thereof  made  to  appellant.  From  the 
complaint  it  appears  that  the  appellant  is  the  son, 
and  the  appelles  are  the  grandchildren,  of  one  Sarah 
I.  Thompson,  who  departed  this  life  intestate  May  9, 
1888,  her  husand  having  died  before  her.  On  Septem- 
ber 9, 1879,  the  said  Sarah  I.  Thompson  waathe  owner 
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in  fee  of  the  land  upon  which  the  lien  is  claimed;  and 
on  that  day,  by  warranty  deed,  she  and  her  husband 
conveyed  said  land  to  her  son,  the  appellant,  reserving 
a  life  estate  therein  for  herself  and  her  husband.  One 
consideration  of  the  conveyance  so  n^ade  was  that 
appellant,  his  heirs  or  assigns,  should  pay,  or  cause  to 
be  paid,  to  each  of  the  appellees,  the  sum  of  f  100.00 
on  the  arrival  of  each,  respectively,  at  the  age  of  twen- 
ty-one years.  It  is  alleged  that  the  appellant  accepted 
said  deed,  and  placed  the  same  on  record,  that  the  ap- 
pellees, who  were  minors  at  the  execution  of  the  deed, 
are  all  now  of  full  age;  and  that  no  part  of  said  siun 
of  $100.00  due  to  each  has  been  paid. 

It  is  contended  by  appellant  that  the  complaint  is 
insufficient,  for  the  reason  that  no  demand  is  showa. 
In  the  very  similar  case  of  Pruitt  v.  Pruitt,  91  Ind.  595, 
it  was  held  that,  the  time  for  payment  being  fixed  in 
the  contract,  no  demand  was  necessary.  The  deed  in 
this  case  provided  that  the  money  should  be  paid  to 
appellees  by  their  uncle  on  their  coming  of  age,  re- 
spectively, and  this  time  was  ascertainable  on  inquiry. 
The  court  did  not,  therefore,  err  in  overruling  the  de- 
murrer to  the  complaint. 

The  appellant  filed  an  answer  in  which  it  was  averred 
that  at  the  time  of  making  the  deeds  the  said  Sarah 
I.  Thompson  and  her  husband  were  old  and  infirm; 
that  the  land  so  disposed  of  was  all  the  property  that 
either  she  or  her  husband  then  or  at  any  time  there- 
after owned;  that  she  and  her  husband,. being  unable 
to  work  and  earn  their  living  thereby,  believed  that 
said  forty  acres  of  land  would  afford  them  necessary 
maintenance  during  their  natural  lives,  and  desired, 
in  case  the  rents  and  profits  of  the  land  were  sufficient 
so  to  support  them,  that,  on  their  death,  the  property 
should  go  to  her  son,  subject  to  the  payments  to  her 
grandchildren  provided  for  in  the  deed;  that  she  and 
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her  husband  also  believed  that,  besides  their  support, 
the  rents  and  profits  of  the  land  would  be  sufficient 
to  pay  all  assessments  and  taxes  on  the  property  and 
keep  up  all  necessary  repairs  thereon.  But,  it  is 
averred,  the  said  Sarah  I.  Thompson  had  no  purpose 
or  intention,  in  executing  said  deed,  to  make  the  same 
irrevocable ;.that,  on  the  contrary,  she  reserved  to  her- 
flelf  the  right  to  revoke  the  same  should  she  find  the 
interest  thus  reserved  insufficient  for  her  support  and 
that  of  her  husband,  but,  by  ignorance  and  mistake 
on  her  part  and  on  the  part  of  the  scrivener,  she  did 
not  express  in  the  deed  such  right  of  revocation;  that 
after  the  execution  of  the  deed  she  attempted  to  sup- 
port herself  and  her  husband,  and  pay  said  taxes  and 
other  expenses,  by  the  use,  control,  rents  and  profits 
of  said  property;  but  that  after  about  one  year  she 
became  sick,  and  incurred  obligations  for  medical 
treatment,  and  then  discovered  that  it  would  be  im- 
possible to  obtain  support  for  herself  and  her  husband 
from  said  premises,  and  also  to  pay  said  medical 
charges,  taxes,  and  other  expenses,  besides  keeping 
said  property  in  repair;  that  thereupon  the  said  Sarah 
I.  Thompson  and  her  husband,  for  the  purpose  of  car- 
rying out  their  intention  that  said  land  should  furnish 
them  a  support  during  their  natural  lives,  demanded 
of  appellant  a  reconveyance  of  the  land,  agreeing  that, 
as  a  part  of  the  consideration  for  such  reconveyance, 
api)ellant  should  not  be  required  to  pay  to  appellees 
said  sums  made  a  charge  upon  said  land.  It  is  finally 
averred,  that,  in  order  to  enable  the  said  Sarah  I. 
Thompson  to  revoke  the  deed  mentioned  in  the  com- 
plaint, with  the  view  to  carry  out  her  purpose  to  ob- 
tain her  livelihood  from  said  land,  and  in  pursuance 
of  her  promise  to  reconvey  said  land  to  appellant,  and 
to  revoke  and  annul  the  conditions  as  to  appellees,  and 
in  further  consideration  that  appellant  would  pay  all 
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taxes  and  assessments  against  said  premises,  and  keep 
up  the  necessary  repairs  thereon  during  the  natural 
lives  of  the  said  Sarah  I.  Thompson  and  her  husband, 
said  appellant  and  wife  did  reeonvey  said  land  by 
warranty  deed  to  the  said  Sarah .  I.  Thompson.  To 
this  answer  a  demurrer  was  sustained,  and,  the  appel- 
lant refusing  to  plead  further,  judgment  wa»  ren- 
dered in  favor  of  appellees.  The  amounts  found  due 
the  appellees  were  declared  liens  on  said  land,  and 
the  liens  ordered  foreclosed,  and,  on  failure  to  recover 
from  appellant  the  sums  so  found  due  on  such  liens, 
the  land  was  directed  to  be  sold  to  satisfy  the  same. 

There  is  no  doubt  that,  in  the  making  of  the  deed 
referred  to  in  the  complaint,  Mrs.  Thompson  designed 
to  give  the  property  which  she  should  have  left  at  hCT 
death  and  the  death  of  her  husband  to  her  son  and 
her  minor  grandchildren,  and  it  is  equally  clear  that 
the  deed  was  accepted  by  her  son  with  the  agreement 
that  he  would  pay  to  the  grandchildren  the  considera- 
tion in  their  favor  named  in  the  deed.  As  a  general 
rule,  such  a  deed  is  irrevocable,  without  the  consent 
of  the  beneficiaries.  By  the  reconveyance,  appellant 
could,  of  course,  as  he  did,  consent  to  the  revocation  of 
the  deed,  but  such  action  on  his  part  could  not  bind 
appellees.  As  said  in  Fruitt  v.  Pruitty  aupra,  the  de- 
livery of  the  deed  to  appellant,  containing  the  provi- 
sion for  paying  the  money  to  the  appellees,  became,  as 
to  Mrs.  Thompson,  an  executed  gift  of  appellant's 
promise  to  pay  the  money.  The  placing  of  the  deed 
upon  record  operated  in  favor  of  appellees  as  well  as 
of  appellant.  From  the  beneficial  character  of  the  pro- 
vision for  appellees,  an  acceptance  may  be  presumed. 
In  the  case  of  minors,  no  formal  acceptance  of  a  gift 
is  required  in  order  to  make  it  binding.  The  law 
implies  an  acceptance,  even  though  the  infant  is  ig- 
norant of  the  gift.     It  becomes  binding  and  irrevo- 
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cable  as  soon  as  it  passes  from  the  control  and  domin- 
ion of  the  donor.  See,  further,  Wattrman  v.  Morgan^ 
114  Ind.  237;  Copeland  v.  Summers^  138  Ind.  219,  and 
authorities  cited  in  those  three  cases.  In  1  Perry 
Trusts,  section  104,  as  cited  in  Evnng  v.  Jones,  130  Ind. 
247,  is  found  a  like  statement :  "A  trust  once  created 
and  accepted  without  reservation  of  power  can  only 
be  revoked  by  the  full  consent  of  all  parties  in  inter- 
est ;  if  any  of  the  parties  are  not  in  being,  or  are  not 
sui  juris,  it  cannot  be  revoked  at  all.'' 

But  it  is  averred  in  the  answer  that  the  donor  here 
did  intend  to  reserve  in  her  deed  a  right  to  revoke  the 
same,  in  case  it  should  turn  out  that  the  income  from 
the  property  should  not  be  suflScient  for  her  support 
and  that  of  her  husband,  besides  paying  the  necessary 
expenses  of  caring  for  the  property;  and  that,  through 
her  own  ignorance  and  mistake  and  that  of  the 
scrivener,  such  reservation  was  not  put  in  the  deed. 
We  are  inclined  to  think  that  Mrs.  Thompson  herself 
might  have  secured  a  revocation  or  a  reformation  of 
her  deed  by  giving  evidence  in  support  of  allegations 
such  a^  those  made  in  this  answer.  If  she  could,  it  is 
not  apparent  why  she  might  not  attain  the  same  end 
by  revoking  her  deed  in  the  manner  disclosed  in  the 
answer. 

As  said  in  Swing  v.  Wilson,  132  Ind.  223,  "it  is  too 
well  settled  to  admit  of  controversy  that  parol  evi- 
dence is  competent  for  the  purpose  of  proving  fraud  or 
mistake,"  and  also:  "It  is  an  elementary  rule  that 
parol  evidence  is  competent  to  prove  the  consideration 
of  a  deed,  and  a  rule  of  like  elementary  character  is, 
that  parol  evidence  is  admissible  even  where  there 
is  no  fraud  or  mistake  to  show  facts  surrounding  the 
execution  of  an  instrument.''  See  also  Ewing  v. 
Bass,  ante,  1. 

As  further  said  in  the  two  cases  last  cited,  it  ap- 
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I>ear8  here  that  the  immediate  parties  to  the  deed  did 
not  intend  that  the  instrument  should  be  irrevocable. 
The  mere  fact  that  a  reconveyance  was  made,  is  at 
least  indicative  of  their  belief  that  the  gift  was  not 
irrevocable.  Had  Mrs.  Thompson  and  her  husband 
found  that  they  should  be  able  to  obtain  their  support 
and  necessary  expenses  from  the  rents  and  profits  of 
the  land,  undoubtedly  the  deed  would  have  remained 
as  drawn;  but  this,  of  itself,  does  not  show  to  a  cer- 
tainty that  she  did  not  intend  to  retain  the  power  to 
revoke  the  gift  thus  made,  in  case  it  should  turn  out 
that  she  had  thus  deprived  herself  and  her  husband 
of  the  means  of  living  during  their  declining  days. 

It  is  to  be  remembered  that  this  was  not,  strictly 
speaking,  a  contract  between  Mrs.  Thompson  and  ap- 
pellees, but  a  gift  by  her  to  them.  They  had  given 
nothing  for  what  was  promised  them  in  the  deed;  and 
while,  in  general,  a  gift,  under  such  circumstances, 
will  be  upheld  in  favor  of  a  donee  who  is  unwilling 
that  it  should  be  revoked,  and  particularly  in  favor  of 
a  minor  for  whom  the  law  makes  an  acceptance,  and 
who  is  himself  unable  to  relinquish  such  gift,  yet  the 
reasons  for  upholding  a  contract  do  not  obtain  in  all 
their  force  in  favor  of  sustaining  a  simple  gift,  whether 
inter  vivos  or  causa  mortis.  Equity  will  set  aside  such  a 
voluntary  gift  when  it  is  made  to  appear  that  the 
donor  did  not  intend  to  make  it  irrevocable,  or  where 
the  settlement  would  be  unreasonable  or  improvident 
for  lack  of  a  provision  for  revocation.  Mrs.  Thomp- 
son had  the  first  right  to  the  use  of  her  property;  and 
if,  through  kindness  to  her  son  and  grandchildren,  she 
forgot  what  might  be  needed  for  her  own  and  her  hus- 
band's feeble  old  age,  and  so,  improvidently,  deeded  to 
them  what  she  herself  required  to  live  upon,  and  which 
she  never  intended  to  give  up,  so  far  as  might  be  neces- 
sary for  her  sustenance,  then  the  deed  resulting  from 
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such  a  mistake  will  be  set  aside^  as  in  other  cases  of 
mistake  or  in  case  of  fraud.  Even  in  case  of  pure  con- 
tract, and  where  there  is  no  question  of  gift,  the  law 
will  give  relief  where  proof  of  mistakie  or  fraud  is  clear 
and  convincing.  Equity  will  not  lend  its  sanction  to 
what  is  unconscionable. 

In  Qarnsey  v.  Mundy,  24  N.  J.  Eq.  243,  a  voluntary 
deed  of  trust,  reserving  no  power  of  revocation,  made 
with  a  nominal  consideration,  and  without  legal  ad- 
vice as  to  its  effect,  and  when  there  was  evidence  that 
its  effect  was  misunderstood  by  the  grantor,  was  set 
aside,  and  a  reconveyance  ordered;  and  it  was  there 
further  held  that  the  fact  that  the  grantor's  infant 
children  were  beneficiaries  under  the  deed  would  not 
prevent  the  relief.  See  note  to  this  case,  13  Am.  Law 
Reg.  345.  See,  also,  Everitt  v.  Everitt,  L.  R.  10  Eq. 
405,  and  Woolaston  v.  Tribe,  L.  R.  9  Eq.  44.  In  Coutta 
V.  Acworihj  L.  R.  8  Eq.  558,  it  was  said:  "The  party 
taking  a  benefit  under  a  voluntary  settlement  or  gift 
containing  no  power  of  revocation,  has  thrown  upon 
him  the  burden  of  proving  that  there  was  a  distinct 
intention  on  the  part  of  the  donor  to  make  the  gift 
irrevocable.  And,  where  the  circumstances  are  such 
that  the  donor  ought  to  be  advised  to  retain  a  power 
of  revocation,  it  is  the  duty  of  the  solicitor  to  insist 
upon  the  insertion  of  such  power,  and  the  want  of  it 
will  in  general  be  fatal  to  the  deed."  Whether  this 
English  statement  of  the  rule  is  too  strong  we  need 
not  say.  It  is  enough,  in  this  case,  that  the  facts  ad- 
mitted to  be  true  by  the  demurrer  to  the  answer  show 
that  Mrs.  Thompson's  deed  was  improvident,  that  she 
needed  the  property  for  herself  and  her  aged  husband, 
that  she  intended  to  retain  the  right  to  revoke  the  gift, 
and  that  it  was  only  by  her  own  ignorance  and  mis- 
take, and  that  of  the  scrivener,  that  a  clause  to  show 
Vol.  149—28 
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the  retaining  of  such  right  of  revocation  was  not  in- 
serted in  the  deed.  If  the  facts  were  different,  the 
appellees  should  show  them  by  reply  and  by  proof. 

Judgment  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  answer. 
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149"^  [No.  18.175.    FUed  Oct  28, 1897.    Rehearing  denied  Feb.  4.  189a] 

PRAOncB. — Withdratocd  of  Paragraph  of  Complaint  by  Courf.— The 
withdrawal  of  a  paragraph  of  complaint  bj  the  court  is  equivalent 
to  a  diwnifisal  thereof,  and  no  one  but  the  plaintiff  can  complain  of 
such  action,  p.  4^5. 

Sahb. — HamUeaa  Error, —  Where  the  court  withdrew  a  paragraph  of 
complaint;  a  former  ruling  on  a  demurrer  thereto  although  errone- 
ous was  rendered  immaterial  and  harmless,    p.  436, 

QuiETiNO  TrrLE.^Complaint  Must  Show  Title  in  Plaintiff,^K  com- 
plaint to  quiet  title  to  real  estate  is  bad  on  demurrer  for  want 
of  sufficient  facts  to  constitute  a  cause  of  action,  if  the  facts  stated 
therein  fail  to  show  title  in  the  plaintiff,    p.  4S6. 

^xia,—Parties,'-'Statute8Conatrtied,—^wMon,  1086,  Bums'  R.  S.  18M 
(1078,  R.  S.  1881),  authorizing  anj  person  having  a  right  to  reoorer 
the  possession  of  real  estate,  or  to  quiet  title  thereto,  which  is  in 
the  name  of  another  person,  to  prosecute  either  action  in  bis  own 
name  must  be  construed  with  section  251,  Bums'  R.  S.  1894  (251, 
R.  S.  1881),  which  requires  all  actions  to  be  prosecuted  in  the  name 
of  the  real  party  in  interest    pp,  4^7,  4^8, 

Kpv%a1u — Reversal. — Technical  Defects, — OTerruling  a  demurrer  to  a 
bad  complaint  affects  the  substantial  rights  of  the  defendant  to  such 
action  and  in  such  case  the  trial  cannot  have  a  just  determination, 
except  the  determination  be  for  the  defendant,  and  the  Supreme 
Court  will  not  refuse  to  reverse  such  ruling  on  account  of  the 
provision  of  section  401,  Bums'  R.  S.  1894  (398,  R.  8.  1881),  to  the 
effect  that  the  Supreme  Court  shall  not  reverse  any  judgment  for 
any  error  which  does  not  affect  the  substantial  rights  of  the  advezse 
party,    p.  4^9, 

8AMS.^Rehearing,'^Quesiums  Presented  for  First  TYme.— The  Sn- 
preme  Court  is  not  bound  to  consider  questions  presented  for  the 
first  time  in  a  petition  or  brief  for  a  rehearing,    p,  440. 

Pleading. — Supplemental  Complaint. — A  supplemental  complaint  is 
not  an  amendment  to  the  complaint,  and  its  office  is  not  to  supply 
omissions  or  defects  in  the  original  complaint,  but  to  bring  up  mat- 


NOVEMBER  TERM,  1897— Vol.  149.        436 

Chapman  et  al.  v.  Jones  et  <mL 

ters  proper  for  litigatioii  in  such  action  that  have  ooourred  since 
the  commencement  of  the  action,  p.  440, 
Pleadinq. — Amended  Complaint.  ^Supplemental  Complaint. — Facts 
existing  at  the  time  of  filing  the  original  complaint  must  be  brought 
into  the  case  by  an  amended  complaint  and  not  by  a  supplemental 
complaint,    p.  442, 

From  the  Tipton  CSrcuit  Court.    Reversed. 

Perry  Behymer  and  W.  B.  Oglebay,  for  appellants. 

O.  H.  Oifford  and  J.  B.  Coleman,  for  appellees. 

MgCabe,  C.  J. — The  appellee  Jones  sued  the  appel- 
lants in  a  complaint  in  two  paragraphs^  the  first  to  set 
aside  a  sheriff's  sale  of  certain  described  real  estate  in 
said  Tipton  county,  and  the  second  to  quiet  the  title 
to  the  same  real  estate.  The  first  trial  of  the  issues 
formed  resulted  in  a  general  finding  for  the  plaintiff 
on  the  second  paragraph  of  the  complaint;  the  first 
paragraph  having  been  withdrawn  by  the  court  after 
the  evidence  was  heard,  and  before  the  finding  was  an- 
nounced. A  new  trial  having  been  granted  as  of 
right,  under  the  statute,  appellee  Ezra  N.  Todd,  on 
his  application,  was  made  a  party  plaintiff  along  with 
appellee  Jones.  Tlie  issues  were  again  tried  by  the 
court,  resulting  in  a  general  finding  for  the  plaintiffs^ 
upon  which  the  court  accordingly  rendered  judgment.  *. 

Error  is  assigned  upon  the  action  of  the  trial  court 
in  overruling  a  demurrer  to  each  of  the  first  and  sec- 
ond paragraphs  of  the  complaint,  in  withdrawing  the 
first  paragraph,  and  in  overruling  appellant's  motion 
for  a  new  trial.  The  action  of  the  court  in  withdraw- 
ing the  first  paragraph  could  not  harm  the  defendants, 
the  appellants  here.  Such  action  was  tantamount  to 
the  dismissal  of  the  paragraph,  and  no  one  but  the 
plaintiffs  could  complain  of  that.  The  withdrawal  of 
the  paragraph  rendered  the  ruling  on  the  demurrer 
thereto  immaterial  and  harmless,  even  if  erroneous. 
Stout  V.  Duncan^  87  Ind.  383. 
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The  ruling  upon  the  demurrer  to  the  second  para- 
graph was  clearly  wrong.  As  before  observed,  it  was 
a  complaint  to  quiet  title  to  real  estate.  The  plaintiffs 
in  that  paragraph  are  Levi  Jones  and  Ezra  N.  Todd. 
It  states,  in  substance,  that  Aaron  Swoveland  and 
Robert  Kinney  are  the  owners  in  fee  simple  of  the  land 
in  controversy,  describing  it,  being  a  lot  in  the  city  of 
Windfall,  Indiana;  that  the  plaintiff  conveyed  said 
land  to  Ezra  N.  Todd  by  a  warranty  deed;  that  said 
Todd  has  conveyed  said  land,  by  warranty  deed,  one- 
half  to  Aaron  Swoveland,  and  the  other  half  to  Robert 
C.  Kinney;  that  the  defendants  are  claiming  some 
right  or  interest  in,  to,  or  against  said  land,  which 
they  claim  to  be  paramount  to  the  title  conveyed  by 
this  plaintiff.  It  thus  appears  that  neither  of  the 
plaintiffs  have  any  interest  or  title  in  the  land  what- 
ever. It  is  thoroughly  settled  in  this  State  that  a  com- 
plaint to  quiet  title  will  be  bad  on  demurrer  for  want 
of  sufficient  facts  to  constitute  a  cause  of  action,  if 
the  facts  stated  therein  fail  to  show  title  in  the 
plaintiff.  Keepfer  v.  Force  86  Ind.  81;  Darkies  v.  Bd- 
lows  J  94  Ind.  64;  Indiana^  etc.j  R.  W.  Co.  v.  Brit- 
ttnghamj  98  Ind.  294;  McPheeters^  v.  Wright^  110  Ind. 
619;  Locke  v.  Catlett,  96  Ind.  291;  RagsdcUe  v. 
Mitchelly  97  Ind.  468;  Spencer  v.  McOonagle,  107  Ind. 
410. 

It  is  conceded  by  the  appellees  that  ordinarily  a  com- 
plaint to  quiet  title  must  stat?  that  the  plaintiff  is  the 
owner,  or  state  facts  sufficient  to  show  title  in  the 
plaintiff.  But  in  this  case  it  is  contended  by  appel- 
lees' learned  counsel  that  the  interest  of  the  plaintiffs, 
as  grantors  by  warranty  deed,  first  from  Jones  to 
Todd,  and  then  from  Todd  to  Swoveland  and  Kinney, 
affords  grounds  sufficient  to  give  them  a  standing  in 
court  as  plaintiffs;  that  is,  the  fact  that^they  have  both 
executed  warranty  deeds  attempting  to  vest  the  title 
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to  the  real  estate  in  Swoveland  and  Kinney  gives  the 
plaintiffs  a  direct  interest  in  making  good  their  re- 
spective  warranties  by  quieting  the  title  of  their 
grantees.  That,  however,  would  be  in  direct  conflict 
with  the  above  mentioned  established  rule,  that  a 
complaint  to  quiet  title,  in  order  to  be  good,  must  show 
title  in  the  plaintiff. 

But  appellees'  learned  counsel  contend  that  where 
an  action  of  ejectment  'is  brought,  the  defendant  may 
notify  his  grantor,  where  the  grant  is  by  warranty 
deed,  to  come  in  and  defend  the  title  which  he  has 
warranted,  and  that  upon  such  notice,  or  upon  his  own 
application,  he  may  be  admitted  to  defend.  And  that 
on  the  service  of  such  a  notice,  whether  the  grantor 
defends  or  not,  the  judgment,  if  it  be  in  favor  of  the 
plaintiff,  will  be  conclusive  upon  such  grantor  that 
such  successful  plaintiff's  title  was  paramount  to  such 
grantor's  title.  Conceding,  without  deciding,  that  such 
is  the  la'W,  yet  it  would  not  follow  that  such  grantor  by 
warranty  deed  could  prosecute  a  suit  against  one  who 
might  seize  the  possession  of  the  land  granted  by  him 
to  another  by  warranty  deed,  for  the  purpose  of  protect- 
ing his  waranty,  or  for  any  other  purpose.  To  permit 
such  a  suit  to  be  maintained  would  violate  a  funda- 
mental principle  of  our  code,  requiring  every  action  to 
be  prosecuted  in  the  name  of  the  real  party  in  inter- 
est.   Section  251,  Burns'  R.  S.  1894  (251,  R.  S.  1881). 

* 

So  strong  is  this  rule  that  notwithstanding  section 
108C,  Burns'  R.  S.  1894  (1073,  R.  S.  1881),  authorizing 
any  person  having  a  right  to  recover  the  possession  of 
real  estate,  or  to  quiet  title  thereto,  in  the  name  of 
another  person  or  persons,  to  prosecute  either  action 
in  his  own  name,  it  has  been  held  that  it  must  be  con- 
strued along  with  section  251,  supra^  so  that,  under 
the  two  sections,  no  such  action  can  be  brought  in  any 
other  than  the  name  of  the  real  party  in  interest    Peck 
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V.  SimSy  120  Ind.  345.  Prior  to  the  enactment  of  sec- 
tion 1086  (1073),  supra,  if  lands  were  conveyed  while 
in  the  adverse  possession  of  a  third  person,  a  sait  for 
possession  could  be  prosecuted  in  the  name  of  the 
grantor  for  the  use  of  the  grantee.  Steeple  v.  Down- 
ing,  60  Ind.  478;  Burk  v.  Andis,  98  Ind.  59.  But  that 
can  no  longer  be  done,  under  the  two  sections  of  the 
code.  The  action  now  must  be  brought  in  the  name  of 
the  real  party  in  interest,  under  the  operation  of  the 
two  sections,  with  unimportant  exceptions  mentioned 
in  section  251,  supra. 

The  conclusion  seems  irresistible  that  the  second 
paragraph  of  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  to  quiet  title, 
for  the  reason  that  it  shows  that  the  plaintiffs  have  no 
title  to  the  land.  We  have  no  means  of  knowing  that 
the  owners  desire  to  have  their  title  quieted,  even  if 
the  plaintiffs  could  lawfully  prosecute  the  action.  It 
would  certainly  be  a  strange  proposition  that  impor- 
tant rights  of  theirs  could  be  involved  in  litigation 
without  their  knowledge  or  consent,  and  stranger  still 
that  they  should  be  bound  by  such  a  judgment,  a  judg- 
ment to  which  they  are  not  parties,  but  strangers.  If 
such  a  judgment  would  be  binding  on  them,  then  it 
would  have  been  equally  so  if  it  had  adjudged  that 
they  had  no  title.  If  such  a  result  under  the  law  is  pos- 
sible, then  the  old  legal  maxim  that  every  person  must 
have  his  day  in  court  before  he  can  be  bound  by  the 
judgment, is  overturned  and  done  away  with.  And, if 
the  judgment  is  not  to  be  binding  on  them,  then  it  ie 
not  binding  on  anybody,  because  the  title  to  the  real 
estate  is  the  thing  that  constituted  the  subject  of  the 
litigation,  the  thing  sought  to  be  affected.  If  the  judg- 
ment cannot  be  binding  on  them,  then  the  title  to  the 
real  estate  is  not  affected  by  the  judgment.  Clearly, 
the  complaint,  to  be  good  to  quiet  title,  must  show 
title  in  the  plaintiffs. 
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Ciounsel  for  appellees,  conceding  the  complaint  to 
be  technically  bad,  say  that  a  fair  and  complete  trial 
of  the  merits  of  the  cause  has  been  had,  and  a  just 
determination  of  the  rights  of  the  parties  resulted,  and 
that  the  cause  ought  hot  to  be  reversed  for  such'defect. 

The  difficulty  with  this  proposition  is  that  a  cause 
can  have  no  merits  where  there  is  no  complaint,  or 
where  the  complaint,  as  here,  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  which,  on  de- 
murrer, is  the  same  thing  as  no  complaint;  and  in 
such  a  case  the  trial  cannot  have  a  just  determination, 
except  that  determination  be  for  the  defendant.  The 
statute  provides  that  this  court  shall  not  reverse  any 
judgment  for  any  error  which  does  not  affect  the 
substantial  rights  of  the  adverse  party.  Section  401, 
Bums'  R.  S.  1894  (398,  R.  S.  1881).  But  overruling 
a  demurrer  to  a  bad  complaint  does  affect  the  sub- 
stantial rights  of  the  adverse  party.  It  compels  him 
to  defend  where  there  is  no  cause  of  action  stated 
against  him  in  the  complaint,  and  subjects  him  to  a 
judgment  without  a  cause  of  action.  Another  section 
provides  that  no  judgment  shall  be  reversed,  among 
other  things,  where  it  shall  appear  to  this  court  that 
the  merits  of  a  cause  have  been  fairly  tried  and  de- 
termined in  the  court  below.  Section  670,  Burns'  R. 
S.  1894  (658,  R.  S.  1881).  But  it  does  not  so  appear  in 
this  court.  On  the  contrary,  it  appears  that  the  only 
cause  stated  in  the  complaint  has  no  merits  whatever, 
for  want  of  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  court  erred  in  overruling  the  defendants' 
demurrer  to  the  second  paragraph  of  the  complaint. 

The  judgment  is  reversed,  with  instructions  to  the 
trial  court  to  sustain  the  demurrer  to  the  second  para- 
graph of  complaint. 
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On  Petition  for  Rehearing. 

MoCabe,  J. — Counsel  for  appellees  ask  for  a  rehear- 
ing on  one  ground  only,  and  that  is  that,  after  the  de- 
murrer to  the  complaint  was  overruled,  the  complaint 
was  amended,  and  the  appellee  Todd  was  made  a  co- 
party  plaintiff  with  Jones,  and  thereafter  there  was  no 
demurrer  filed  to  the  complaint.  It  would  be  an  all 
sufficient  reason  to  refuse  to  consider  the  question 
thus  raised  that  it  was  not  raised  by  appellees  in  their 
argument  prior  to  the  filing  of  their  petition  for  a  re- 
hearing. The  rule  is  well  established  that  this  court 
is  not  bound  to  consider  questions  presented  for  the 
first  time  in  a  petition  or  brief  for  a  rehearing. 

But  counsel  are  in  error  in  saying  that  the  com- 
plaint was  amended  after  the  demurrer  to  it  was  ove^ 
ruled.  The  paper  filed  was  a  "supplemental  com- 
plaint," so  called  at  the  time  and  so  called  by  counsel 
on  this  petition.  After  appellee  Todd  had  been  made 
a  party  plaintiff,  the  pleading  called  a  "supplemental 
complaint"  was  filed,  showing  that  since  the  com- 
mencement of  the  action  he  had  purchased  the  real 
estate  in  controversy,  and  had  sold  part  of  it  to  an- 
other, one  Kinney,  not  a  party  to  the  suit. 

A  supplemental  complaint  is  not  an  amendment  to 
the  complaint,  but  its  office  is  to  bring  forward  a  mat- 
ter proper  to  be  litigated,  along  with  the  matters  con- 
tained in  the  original  complaint  that  has  occurred 
since  the  commencement  of  the  action,  and  it  assumes 
that  the  original  complaint  is  to  stand  as  it  originally 
stood.  Kimhle  v.  Seal,  92  Ind.  276;  Davis  v.  Krug,  95 
Ind.  1 ;  Pouder  v.  Tate,  132  Ind.  327 ;  Simmons  v.  Lind- 
ley,  108  Ind.  297;  Farris  v.  Jones,  112  Ind.  498.  The 
office  of  a  supplemental  complaint  is  not  to  supply 
omissions  or  defects  in  the  original  complaint,  but  to 
bring  upon  the  record  matter  arising  after  the  com- 
mencement of  the  suit.  Dillman  v.  Dillniany  90  Ind. 
585. 
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The  precise  question  here  presented  by  appellees' 
petition  for  a  rehearing  was  decided  adversely  to  them 
in  Simmons  v.  Lindley^  aupra^  in  the  following  language, 
beginning  on  page  299:  '^The  original  complaint 
sought  to  recover  the  possession  of  real  estate,  and  it 
contained  no  averment  of  the  fact,  if  it  were  a  fact, 
that  Martha  A.  Woods,  the  plaintiff  therein,  was  en- 
titled to  possession  of  the  real  estate,  at  the  time  she 
commenced  her  suit.  For  the  want  of  such  an  aver- 
ment, it  is  clear  that  the  original  complaint  herein  did 
not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  the  demurrer  thereto  ought  to  have  been 
sustained.     [Citing  authority.] 

"But  can  this  error  of  the  court,  for  such  it  was,  be 
made  available  by  the  appellant  for  the  reversal  of  the 
judgment  below?  As  we  have  seen,  after  the  death 
of  the  original  plaintiff,  Martha  A.  Woods,  the  appel- 
lees, as  her  heirs  and  devisees,  appeared  and  filed  what 
they  called  ^a  supplemental  complaint  herein.'  We 
have  said  that  the  appellant  had  failed  to  challenge 
the  sufficiency  of  this  so-called  supplemental  com- 
plaint, by  a  demurrer  thereto  for  the  want  of  facts; 
but  the  reason  for  this  failure  may  have  been  that,  in 
Derry  v.  Derry,  98  Ind.  319,  it  was  held  by  this  court 
that  a  demurrer  to  a  supplemental  complaint  is  un- 
warranted, and  presents  no  question.  In  section  399, 
R.  S.  1881,  which  is  a  literal  reenactment  of  section 
102  of  the  civil  code  of  1852,  provision  is  made  for 
filing  ^supplemental  pleadings,  showing  facts  which 
occurred  after  the  former  pleadings  were  filed.' 

"In  Musaelnuin  v.  Marilyn  42  Ind.  462,  after  quoting 
such  section  102  of  the  civil  code  of  1852,  then  in  force, 
the  court  said :  *  A  supplemental  complaint  is  not,  like 
an  amended  complaint,  a  substitute  for  the  original 
complaint,  by  which  the  former  complaint  is  super- 
seded ;  but  it  is  a  further  complaint  and  assumes  that 
the  original  complaint  is  to  stand.' 
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'^A  supplemental  complaint  must  show  facts  which 
occurred  after  the  filing,  of  the  original  complaint  If 
the  original  complaint  is  bad,  and  at  the  time  it  was 
filed,  there  were  facts  then  existing  which,  if  they  had 
been  properly  pleaded,  would  have  made  such  com- 
plaint sufficient  to  stand  without  a  demurrer  for  the 
want  of  facts,  it  is  settled  by  our  decisions  that  such 
existing  facts  can  only  be  brought  into  the  case  by 
an  amended  complaint,  and  never  by  a  supplemental 
complaint.  Patten  v.  Steumrt,  24  Ind.  332;  Mus^lman 
V.  Manly y  supra;  Morey  v.  Ballj  90  Ind.  460;  Ditt- 
man  v.  Dillmany  90  Ind.  685;  Davis  v.  Krug^  95  Ind. 
1 ;  Derry  v.  Derryy  supra. 

'*In  the  case  under  consideration,  the  appellees  did 
not  attempt  to  supply  the  material  omitted  averment 
in  the  original  complaint,  by  their  supplemental  com- 
plaint. It  is  true  they  alleged,  that  they  were  enti- 
tled to  possession  of  the  real  estate  in  controversy;  bnt 
it  does  not  follow  from  this  averment,  by  any  means, 
that  the  original  plaintiff,  Martha  A.  Woods,  was 
shown  to  have  been,  or  was  in  fact,  entitled  to  the  pos- 
session of  such  real  estate,  at  the  time  she  commenced 
this  suit.  We  are  constrained,  therefore,  to  hold  that 
the  error  of  the  trial  court,  in  overruling  the  appel- 
lant's demurrer  to  the  original  complaint,  is  fatal  to 
the  appellee's  case  as  they  have  presented  it,  and,  for 
that  reason,  is  available  to  the  appellant  for  the  re- 
versal of  the  judgment  below." 

This  holding  then  is,  that  if  there  were  facts  exist- 
ing, at  the  time  the  original  complaint  was  filed,  which 
if  properly  pleaded  would  have  made  such  original 
complaint  sufficient  to  withstand  a  demurrer  for  want 
of  facts,  that  such  existing  facts  can  only  be  brought 
into  the  case  by  an  amended  complaint,  and  never  by 
a  supplemental  complaint. 

But  it  was  held  that,  even  if  such  facts  might  be 
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brought  in  by  a  supplemental  complaint,  the  facts  in 
the  supplemental  complaint  did  not  supply  the  omis- 
sion. The  same  is  true  here.  The  supplemental  com- 
plaint here  fails  to  show  that  the  original  plaintiff 
Jones,  who  still  remains  a  plaintiff  in  the  case,  had 
any  title  or  interest  in  the  land  in  which  it  was  sought 
by  him  to  quiet  title. 
Petition  overruled. 


The  First  National  Bank  of  Frankfort,  Indiana, 

V.  Smith  et  al.  \f\  ^ 

[No.  18,252.    Filed  February  15, 1898.] 

Fbaudui;ent  Covwyasok.— Inadequate  Coneideration — Innocent 
Purchaser. — Hwband  and  Wife. — Equity  of  Wife. — A  conyeyaiice 
of  real  estate  worth  1^,000.00  for  a  consideration  of  1650.00,  made 
by  a  husband  to  his  wife  to  defraud  his  creditors  will  be  set  aside  as 
fraudulent,  upon  such  conditions  as  will  protect  the  wife's  interests 
therein,  in  an  action  by  bona  fide  creditors  of  the  husband,  although 
the  wife  had  no  actual  knowledge  of  her  husband's  fraud. 

From  the  Clinton  Circuit  Court.     Reversed. 

John  C.  FarbeVy  for  appellant. 

J.  C.  Rogers  and  W.  R.  Moore^  for  appellees. 

Howard,  C.  J. — This  was  an  action  by  appellant 
upon  two  promissory  notes;  also  to  set  aside  certain 
deeds  made  in  fraud  of  the  rights  of  appellant  and 
other  creditors,  and  to  subject  the  lands  conveyed  to 
the  payment  of  the  debt  due  appellant.  The  complaint 
is  in  two  paragraphs,  the  first  counting  on  a  note  for 
f  742.OQ9  given  January  28, 1896,  by  the  appellees  John 
A.  Smith  and  John  Enright,  and  the  second  on  a  note 
for  11,000.00,  given  February  15,  1896,  by  the  same 
appellees.  It  is  alleged  that  at  the  dates  of  execu- 
tion of  the  notes,  and  for  many  years  prior  thereto, 
the  appellee  John  Enright  was  the  owner  in  fee  simple 
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of  the  lands  in  controversy,  described  in  the  com- 
plaint.   It  is  then  further  alleged:    "That   on   the 
25th  day  of  March,  1896,  without  any  consideration, 
and  for  the  purpose  of  and  with  the  intent  to  cheat, 
hinder,  and  delay  his  creditors,  including  the  plaintifiF 
herein,  and  to  avoid  the  payment  of  said  note  [notes], 
the  said  defendant  John  Enright  conveyed  said  real 
estate  to  his  wife,  Ann  Enright,  by  deed,  for  a  color- 
able consideration  of  |6,830.00,  but  for  no  actual  con- 
sideration* whatever;  and  plaintiff  avers  that  at  the 
time  of  such  conveyance,  prior  thereto,  and  at  all 
times  since  said  conveyance,  and  now,  the  said  defend- 
ant John  A.  Smith  was  and  is  wholly  insolvent,  and 
that  no  part  of  said  indebtedness  could  be  made  by 
execution  against  him;  which  facts  were  fully  known 
to  said  John  Enright,  Ann  Enright,  and  Levi  H.  En- 
right at  the  date  of  such  conveyance,  and  at  the  time 
,  of  the  conveyance  to  Levi  H.  Enright  hereinafter  men- 
tioned.    That  the  defendant  John  Enright  did  not 
retain  sufficient  property  with  which  to  pay  the  said 
claim  of  plaintiff,  and  that  he  had  not  at  the  time  of 
such  conveyance,  nor  has  he  since  had,  nor  has  he  now, 
sufficient  other  property  subject  to  execution  to  pay  his 
debts.   Plaintiff  further  says  that  afterwards,  to  wit, 
on  the  2d  day  of  June,  1896,  the  said  defendant  Ann 
Enright,  her  codefendant  and  husband,  John  Enright, 
joining  with  her,  executed  and  delivered  to  the  defend- 
ant Levi  H.  Enright  a  deed  of  conveyance  for  the  real 
estate  described  herein  as  being  owned  by  the  defend- 
ant John  Enright;  that  Levi  H.  Enright  is  a  son  of 
John  and  Ann  Enright,  and  was  fully  acquainted  with 
all  the  facts  and  circumstances  herein  set  forth,  and 
had  notice  of  the  fraudulent  transfer  of  said  real  es- 
tate from  John  Enright  to  Ann  Enright,  and  of  the 
fact  of  plaintiff's  claim  against  said  John  Enright,  and 
that  the  same  was  unpaid;  that  such  conveyance  was 
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SO  made  to  Levi  H.  Enright  for  a  colorable  considera- 
tion of  $5400,  but  was,  in  fact,  for  no  actual  consid- 
eration, but  was  so  executed  and  delivered  in  further- 
ance of  the  fraudulent  intent  on  the  part  of  John  En- 
right,  Ann  Enright,  and  Levi  H.  Enright  of  cheating,- 
hindering,  and  delaying  the  creditors  of  said  John 
Enright,  and  of  preventing  the  collection  of  plaintiff's 
claim.'' 

The  court,  having  heard  the  evidence,  found  for  the 
appellant  against  the  appellees  John  A.  Smith  and 
John  Enright  on  the  notes  in  suit,  and  for  the  appel- 
lees Ann  Enright  and  Levi  H.  Enright  for  their  costs; 
and  over  a  motion  for  a  new  trial  judgment  was  en- 
tered in  accordance  with  such  finding. 

It  is  assigned  as  error  that  the  court  overruled  the 
motion  for  a  new  trial.  The  chief  reason  urged  in 
favor  of  a  reversal  is  that  the  decision  is  contrary  to 
law  and  to  the  evidence.  That  the  evidence  shows 
that  John  Enright  made  the  deeds  in  question  with 
the  intent  to  prevent  appellant  from  collecting  its 
debt  does  not  seem  to  be  seriously  controverted.  The 
deeds  were  plainly  fraudulent  as  to  him. 

In  2  Thompson  Trials,  section  2016,  it  is  said  that 
one  badge  of  fraud  consists  in  "the  transfer  by  a 
debtor  in  failing  circumstances  of  all  or  most  of  his 
proi)erty  to  his  near  relations."  And  in  2  Rice  Ev. 
955,  the  author  says  that  slight  evidence  will  be  suf- 
ficient proof  of  fraudulent  intent  between  parties  who 
occupy  confidential  relations.  In  Hoffman  v.  Hender- 
son, 145  Ind.  613,  it  was  held,  citing  Bump.  Fraud 
Conv.  (2d  ed.)  565,  that  evidence  of  other  fraudulent 
transactions  at  or  about  the  time  of  the  transfer  in 
controversy  is  also  competent  to  prove  the  fraudulent 
intent  of  the  debtor;  and  that  there  is,  moreover,  a 
probable  connection  in  a  series  of  sales  nearly  at  the 
same  time,  the  result  of  which  is  to  strip  a  man  of  his 
available  property. 
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In  the  case  before  us  it  is  not  questioned  that  Joha 
Enright,  besides  the  two  deeds  in  controversy,  exe- 
cuted about  the  same  time  deeds  to  his  other  children, 
without  consideration,  for  other  lands,  and  that  by 
all  his  conveyances  made  at  and  near  the  time  he  was 
left  without  any  property  from  the  sale  of  which  his 
debt  to  appellant  could  be  paid.  Indeed,  he  practically 
admits  this  himself.  Asked  as  to  why  he  gave  away 
200  acres  at  that  time,  he  answered:  "Well,  to  my 
children,  I  must  admit  I  gave  the  land  away/'  Asked 
again  why  he  did  it,  he  said,  "Well,  that  is  the  Ques- 
tion now."  "Well,  I  wanted  them  to  have  the  farm.** 
And  when  the  question  was  whether  he  wanted  them 
to  have  it  rather  than  his  creditor,  the  appellant,  he 
answered :  "Well,  I  can^t  answer  that  question  at  all." 
"Well,  I  don't  know." 

Whether  the  evidence  shows  the  deeds  to  have  been 
fraudulent  as  to  the  appellee  Ann  Enright,  is  a  more 
difficult  question.  It  is  alleged  in  the  complaint  that 
the  deed  to  her  and  that  to  their  son,  Levi,  were  with- 
out consideration.  It  is  also  there  alleged  that  at  the 
time  of  said  conveyance  to  her  by  her  husand,  as  well 
as  at  the  time  of  the  conveyance  by  her  and  her  hus- 
band to  their  son,  Levi,  the  facts  in  relation  to  these 
transfers,  which  include  the  fact  of  her  husband's 
"intent  to  cheat,  hinder,  and  delay  his  creditors,"  were 
"fully  known"  to  her,  as  well  as  to  her  said  husband 
and  son.  If  either  of  these  allegations,  the  want  of 
consideration  for  the  deeds,  or  the  knowledge  on  her 
part  of  the  fraud  about  to  be  practiced  on  appellant 
and  other  creditors  of  her  husband,  were  established 
by  the  evidence,  then  the  law  would  impute  fraud 
also  to  her,  and  the  deeds  should  be  set  aside. 

The  evidence  shows  that  the  land  was  held  in  John 
Enright's  name  for  nearly  twenty-two  years  before 
he  conveyed  it  to  his  wife,  and  that  there  was  no  con* 
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sideration  then  paid  'to  him  for  the  deed  to  her.  She 
even  testified  that  she  was  not*  present  when  the  deed 
to  her  was  executed,  and  that  she  did  not  know  any- 
thing about  her  husband  having  excuted  a  deed  to 
her  until  he  handed  it  to  her.,  In  the  light  of  this 
testimony,  the  deecPto  Ann  Enright  would  look  very 
much  like  a  voluntary  conveyance. 

If  the  deed  to  Ann  Enright  was  fraudulent  as  to 
her,  then  the  deed  by  her  and  her  husband  to  their 
0on,  Levi,  was  confessedly  fraudulent  also,  and  that  as 
to  all  the  parties,  for  it  is  admitted  that  there  was  no 
consideration  whatever  for  the  deed  to  him. 

On  January  28,  1896,  the  day  on  which  the  first  of 
the  renewal  notes  in  suit  was  executed,  John  Enright 
filed  in  the  circuit  court,  as  replevin  bail,  in  a  cause 
there  pending,  his  aflftdavit  that  he  was  worth,  in  unin- 
cumbered real  estate,  over  and  above  all  indebtedness, 
the  sum  of  ten  thousand  dollars.  So  far  as  the  public 
records  then  showed,  he  might  well  take  this  oath. 
Those  records  represented  him  to  be  the  owner  in  fee 
simple  of  400  acres  of  land,  with  no  lien  whatever 
standing  against  it;  and  it  is  admitted  that  this  land 
was  then  worth  f40.00  an  acre,  except  sixty  acres, 
which  was  worth  $35.00  an  acre;  in  all  about 
f  16,000.00  worth  of  unincumbered  real  estate.  In  less 
than  two  months  he  had  completely  stripped  himself 
of  his  property.  On  March  25,  he  deeded  to  his  wife 
200  acres  without  consideration  then  paid.  On  the 
same  day  he  and  his  wife  deeded  to  one  daughter  140 
acres  additional,  admitted  to  be  wholly  without  con- 
sideration. Again,  on  the  same  day,  there  was  placed 
on  record  a  deed  to  another  daughter  for  the  remain- 
ing 60  acres.  It  is  shown  that  this  last  deed  was 
executed  by  him,  without  his  wife  joining,  on  the  27th 
of  November  previous,  on  which  day  was  also  exe- 
cuted by  him  alone  a  deed  to  the  other  daughter  for 
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the  140  acres,  redeeded  to  her  hS  him  and  his  wife  on 
March  25,  as  already  'stated.  All  the  deeds  to  the 
daughters  were  wholly  without  consideration,  except 
what  is  shown  by  the  relationship  of  the  parties. 

CkHinsel  may  well  admit,  as  they  practically  do, 
that  this  whole  series  of  transactions  was  tainted  with 
fraud.  But  it  is  insisted  that  Ann  Enright,  the  wife, 
was  not  a  participant  in  the  fraud,  that  she  knew  noth- 
ing of  the  false  representations  made  by  her  husband, 
or  that  he  was  indebted  to  the  appellant  or  to  any  one 
else,  or  that  any  one  had  given  her  husband  credit  by 
reason  of  his  ownership  of  the  land,  as  shown  upon  the 
public  records.  It  must  be  confessed  that  counsel  for 
appellant  has  not  pointed  out  any  positive  or  satisfac- 
tory evidence  in  opposition  to  the  claim  of  innocence 
so  made  in  favor  of  Ann  Enright,  nor  have  we  been 
able  to  find  any  such  evidence,  though  we  have  care- 
fully read  the  record.  It  does  seem  strange  that  she 
should  be  entirely  ignorant  of  this  wholesale  scheme 
of  fraud,  but  she  and  her  husband  both  swear  posi- 
tively that  she  had  no  part  in  it,  and  we  have  been  un- 
able to  find  any  evidence  in  contradiction  of  their  poa- 
tive  testimony,  however  improbable  that  testimony 
may  seem. 

Neither  do  we  think  that  appellant  has  established 
the  allegation  that  the  deed  to  Ann  Enright  was 
wholly  without  consideration.  Some  of  the  money 
that  came  to  John  and  Ann  Enright  from  her  father's 
estate  is  unquestionably  shown  to  have  been  a  gift  to 
the  husband.  The  first  money  so  coming  to  them  she 
testified  was  her  "dowry"  from  her  father;  and  she 
says  further  that  she  used  a  part  af  this  herself,  and 
gave  the  remainder  to  her  husband,  and  that  it  was 
mostly  used  to  buy  furniture.  That  money,  conse- 
quently, constituted  no  part  of  any  debt  from  the  hus- 
band to  the  wife,  and  furnishes  no  support  to  the 
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claim  of  conBideration  in  the  deed  made  to  her.  Again, 
in  a  purchase  of  land  made  by  John  Enright  it  ap- 
peared that  a  debt  on  the  land  for  f  1,000.00  was  dne 
to  Ann  Enright's  father,  and  that  he  canceled  the 
lien  created  by  that  debt  by  way  of  advancement  to 
his  daughter,  so  that  John  Enright  obtained  the  land 
for  $1,000.00  less  than  its  full  value.  This  also  did  not 
make  John  Enright  a  debtor  to  his  wife.  It  was,  in 
substance,  a  gift  to  John  Enright  himself.  See  Lewis 
V.  Stanley,  148  Ind.  351.  And  in  the  final  distribution 
of  the  estate  of  Ann  Enright's  father  a  note  was  given 
to  her  husband,  on  which  was  realized  $336.62.  This, 
too,  so  far  as  the  evidence  discloses,  was  a  gift  to  John 
Enright,  and  constituted  no  debt  by  him  to  his  wife. 
As  to  a  distribution  to  them  of  f  1,300.00,  the  evidence 
is  very  indefinite.  Ann  Enright  testified  that  she  did 
not  know  what  became  of  it;  that  she  thought  it  went 
into  a  purchase  of  land  made  by  her  husband.  She 
even  said  positively,  "I  never  had  it  in  my  possession, 
I  know  that." 

If  the  foregoing  were  all  the  evidence  in  support  of 
a  consideration  for  the  deed  to  Ann  Enright  by  her 
husband,  it  would  clearly  have  been  quite  insufficient. 
But  as  to  f 650.00  given  to  her  by  her  father  in  1869, 
the  case  is  different.  The  evidence  by  her  and  by  her 
husband  is  positive,  and  the  same  is  corroborated  by 
her  brother,  that  this  money  was  received  by  her  from 
her  father,  and  that  it  was  given  by  her  to  her  hus- 
band in  trust  for  her.  She  says,  "I  told  him  I  wanted 
him  to  take  that  and  take  care  of  it  for  me."  And 
John  Enright  says,  "I  told  her  I  would  take  care  of  it 
for  her."  Then,  as  to  the  deed  itself,  her  testimony 
is,  "Well,  he  gave  it  to  me  for  the  money  that  he  had 
received  from  my  estate,  and  he  had  always  promised 
that  he  would  give  me  back  the  money."    He  said,  as 
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to  the  Bame  matter,  "I  deeded  it  to  her  because  I  owed 
'her,  and  wanted  to  pay  her.'' 

But,  conceding  that  it  is  thus  shown  that  John  En- 
right  held  {650.00  of  his  wife's  money  in  trust  for  her, 
and  that  the  deed  to  her  was  made  in  satisfaction  of 
this  obligation,  the  question  arises  whether  the  consid- 
eration was  suflBcient  as  against  creditors.  The  land 
was  worth  about  |8,000.00,  and  the  only  legal  con- 
sideration for  the  conveyance  was  this  |650.00. 

If  the  wife  paid  nothing  for  the  deed,  the  law  would 
treat  the  transaction  as  showing  positive  fraud 
against  the  creditors  on  the  part  of  the  husband. 
Moreover,  for  reasons  of  public  policy,  and  to  protect 
the  rights  of  creditors,  the  law  would  also  treat  the 
sale  as  constructively  fraudulent  on  the  part  of  the 
wife,  even  though  no  actual  fraud  were  brought  home 
to  her.  "Although  she  may  not  be  actually  a  party  to 
the  fraud  of  her  husband,  yet,"  as  said  in  Roberts  v. 
Farmers^  etc.,  Banky  136  Ind.  154,  "she  is  affected  by  all 
the  equities  which  might  be  enforced  against  him,  and 
the  conveyance  will  be  set  aside." 

It  does  not  seem  that  the  rule  could  be  different  in 
case  the  consideration  were  merely  nomjnal,  or  even 
where,  though  considerable  in  amount,  it  should  be 
yet  wholly  inadequate  as  compared  with  the  value  of 
the  property  conveyed.  Not  only,  therefore,  ought  the 
inquiry  be  as  to  whether  the  purchaser  made  any  pay- 
ment, but  also  as  to  whether  the  payment  made  was  a 
reasonably  adequate  price  for  the  property,  or  whether 
it  was  so  grossly  inadequate  as  to  shock  our  sense  of 
natural  justice.  Brookville  National  Bank  v.  Kimbky  76 
Ind.  195,  202;  Fulp  v.  Beaver ,  136  Ind.  319;  Prosser  v. 
HendersoUy  11  Ala.  484. 

In  Wait,  Fraud.  Conv.  (3d  ed.),  section  209,  it  Is 
said:  "The  consideration  must  be  adequate;  not  that 
the  courts  will  weigh  the  value  of  the  goods  sold  and 
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the  price  received,  in  very  nice  scales,  but  after  con- 
sidering all  the  circumstances  they  will  hold  that 
there  should  be  a  reasonable  and  fair  proportion  be- 
tween the  price  and  the  value/' 

In  Sandman  v.  Seaman,  84  Hun  337,  32  N.  Y.  Supp. 
338,  a  conveyance  by  a  husband  to  his  wife  of  proper^ 
worth  f5,000.00,  subject  to  a  mortgage  for  fl,000.00, 
and  for  a  consideration  of  |1,000.00  additional  was 
set  aside.  In  Wilson  v.  Jordan,  3  Woods  (U.  S.  Cir. 
Ct.)  642,  where  the  value  was  |7,700.00,  and  the  esti- 
mated consideration  |1,537.00,  the  transaction  was 
held  to  be  conclusively  fraudulent  It  was  there  said, 
"The  difference  between  the  property  conveyed  to  her 
and  the  consideration  paid  ^was  so  great  as  to  shock 
the  common  sense  of  mankind,  and  furnish  in  itself 
conclusive  evidence  of  fraud,' ''  citing  Kempner  v. 
Churchhill,  8  Wall.  362;  Ratcliff  v.  Trimble,  12  B.  Mon- 
roe, 32;  Borland  v.  Mayo,  8  Ala.  104. 

In  Smith  v.  Selz,  114  Ind.  229,  this  court,  speaking 
by  Judge  Mitchell,  said:  "In  the  exercise  of  its  flex- 
ible jurisdiction,  a  court  of  equity  may  set  aside  a  con- 
veyance as  fraudulent  in  law,  when  the  disparity  be- 
tween the  actual  value  of  the  property  conveyed  and 
the  purchase  price  is  so  great  as  to  be  legally  injurious 
to  the  creditors,  and  to  constitute  a  fraudulent  di- 
version of  the  debtor's  property,  or  it  may,  under  like 
circumstances,  compel  the  purchaser  to  account  for 
the  difference  in  value." 

In  the  case  at  bar,  the  learned  judge  who  presided 
may  have  been  of  opinion  that  all  the  property  that 
came  to  the  husband  from  the  estate  of  his  wife's 
father,  amounting  to  about  f3,500.00,  might  be  con- 
sidered as  the  consideration  for  the  |8,000.00  farm 
deeded  to  her.  If  that  were  true,  and  if  we  should 
deduct  the  wife's  inchoate  interest  in  the  land  from 
the  total  valne^  there  would  not  then  seem  to  be  such 
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a  disparity  between  the  value  and  the  consideration 
as  would  ^^shock  the  common  sense  of  mankind."  But 
a  consideration  of  $650.00  appears  totally  inadequate 
for  a  farm  worth  $8,000.00,  even  subject  to  the  wife's 
inchoate  interest.  The  disparity  is  much  greater  than 
in  the  cases  of  Sandman  v.  Seaman  and  Wilson  v.  Jor- 
dan,  above  cited,  and  we  think  there  is,  therefore, 
greater  cause  for  setting  aside  the  conveyance  as 
against  the  rights  of  bona  fide  creditors.  Nor,  although 
the  wife  is  not  shown  to  have  had  any  positive  knowl- 
edge of  her  husband's  fraud,  can  we  close  our  eyes  al- 
together to  the  fact  that  she  knew  that  at  the  time  of 
this  conveyance  he  dispossessed  himself  suddenly  of 
all  his  property,  being  400  acres  of  unincumbered 
land,  worth  nearly  fl6,000.00.  This  should  have 
aroused  some  suspicion  in  her  mind,  particularly  when 
her  own  deed  for  200  acres  was  presented  to  her  with- 
out any  previous  intimation  that  it  was  to  be  given  to 
her. 

We  think  that  this  is  such  a  case  as  was  perhaps  in 
the  mind  of  the  court  in  Smith  v.  SelZy  supray  where  it 
was  further  said  that  if  the  "property  has  been  pur- 
chased from  a  failing  debtor,  without  any  positive 
fraud  on  the  part  of  the  purchaser,  and  yet  under 
such  circumstances  as  make  it  highly  injurious  and 
inequitable  as  to  creditors  that  the  transaction  should 
stand,  a  conveyance  may  be  set  aside  upon  such  terms 
as  will  protect  a  purchaser  whose  purchase  is  only 
constructively  fraudulent;"  that  is,  "upon  the  condi- 
tion that  the  equities  of  the  purchaser  who  was  guilty 
of  no  actual  fraud  be  protected.",  Not  only  should 
Ann  Enright's  inchoate  interest  in  her  husband's  land 
be  guarded,  but  also  the  debt  of  |650.00  due  her  from 
her  husband,  as  also  other  debts  due  her  by  him,  if 
any,  that  formed  a  part  of  the  consideration.  Her 
rights  as  to  these  interests  in  the  land  are  quite  as 
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sacred  as  those  of  the  appellant.  In  addition,  it  is  to 
be  remembered  that  the  deed  is  good  as  between  the 
parties,  and  is  void  only  as  to  the  creditors.  "Satisfy 
the  creditors  and. the  conveyance  stands,"  as  said  by 
Judge  Story,  cited  in  KitU  v.  WilUon^  140  Ind.  604. 

Judgment  reversed,  with  directions  to  grant  a  new 
trial. 


Haney  v.  Farnsworth  et  al. 

[No.  18,266.    Filed  February  15.  1898.] 

AFPEAii  AND  ^EKBJOiR.— Special Bm  of  Exceptiona.'^Statute  Congtrued, 
-—Under  the  proyisions  of  section  642,  Bums'  R.  S.  1894  (680,  R.  S. 
1881),  that  either  party  may  reserve  any  question  of  law  decided 
by  the  court  during  the  progress  of  the  cause  for  the  decision  of  the 

«  Supreme  Ck>urt  by  a  special  biU  of  exceptions,  questions  of  mixed 
law  and  facts  cannot  be  thus  presented,  nor  questions  arising  after 
the  evidence  was  heard  and  the  court's  finding  announced.    ~ 

From  the  DeEalb  Circuit  Court.   Affirmed. 

W.  W.  SharplesSj  Daniel  M.  Link  and  F.  S.  Boby^ 
for  appellant. 

C  A.  O.  McClellan  and  D.  A.  Oarwoodj  for  ap- 
pellees. 

Hackney,  J. — ^The  appellant  seeks  to  present  qaes- 
tions  in  this  court  upon  a  special  bill  of  exceptions, 
according  to  the  practice  provided  by  section  642, 
Bums'  K.  S.  1894  (630,  R.  S.  1881).  The  record  recites 
a  trial  and  finding  for  the  appellees,  a  motion  for  a 
new  trial,  with  notice  of  an  intention  to  appeal  from 
an  adverse  decision  upon  the  motion,  the  overruling  of 
said  motion,  a  judgment  for  appellees,  and  a  special 
bill  of  exceptions. 

The  bill  contains  certain  facts,  evidence,  and  con- 
clusions, but  does  not  purport  to  set  forth  all  the  evi- 
dence. The  one  contention  on  the  part  of  the  appel- 
lant is  that,  upon  such  facts  the  court  should  have 
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found  for  him,  and  should  therefore  have  granted  a 
new  trial.    It  will  be  observed  that,  if  the  question  | 

were  presented  by  special  findings,  it  would  be  as  to 
the  suflSciency  of  the  facts,  excluding  mere  evidence, 
to  support  a  conclusion  of  law  in  favor  of  the  appel- 
lees; and,  if  presented  by  the  usual  bill,  it  would  be 
as  to  the  sufficiency  of  the  evidence  to  support  the 
finding  in  favor  of  the  appellees,  or  that  the  finding  in 
favor  of  the  appellees  was  contrary  to  the  evidence. 
In  any  event,  the  question  would  be  one  of  mixed  law 
and  fact,  and  such  questions  cannot  be  presented 
under  the  statute  cited  (Woodard  v.  Baker,  116  Ind, 
152);  not  only  a  question  of  mixed  law  and  fact  but  a 
question  arising  after  the  evidence  was  heard  and  the 
court's  finding  was  announced,  and  one  first  presented 
upon  and  by  the  motion  for  a  new  trial,  questions  we 
held,  in  the  case  cited,  not  to  arise,  "during  the 
progress  of  the  cause,"  within  the  meaning  of  the  stat- 
ute cited.  It  was  not  contemplated  by  this  statute 
that  questions  depending  upon  the  weight  and  suffi- 
ciency of  the  evidence  should  be  presented  by  the  prac 
tice  therein  provided,  nor  that  the  mere  application 
of  the  law  to  the  facts  in  a  case,  as  in  special  findings, 
should  be  presented  in  the  manner  here  attempted. 
If  a  question  of  evidence,  all  of  the  evidence  should  be 
in  the  record;  and,  if  a  question  upon  special  findings, 
exceptions  to  the  conclusions  of  law,  which  admit  the 
facts  found,  should  be  reserved.  The  record  not  prop- 
erly presenting  any  question,  the  judgment  is  affirmed. 


NOVEMBER  TERM,  1897— Vol.  149.        456 

Fritch  V,  Patterson  et  al. 


Feitch  V.  Patterson  et  al.  mTImi 

164   <W8 

[No.  18,606.    Filed  February  15,  1898.]  W*  «» 

'EiQBWAYS.-^Establuhment^  Evidence  of  Public  UtUity,^  The  ulti- 
mate fact  of  public  utility  in  a  proceeding  to  locate  and  eetablish  a 
public  highway,  on  appeal  from  the  board  of  commissioners  to  the 
oircuit  court,  is  to  be  determined  from  all  the  evidence  relative 
thereto  by  the  court  or  jury  trying  the  issue,  and  it  is  not  necessary 
that  such  fact  be  proved  by  direct  evidence,  but  it  may  be  inferred 
from  all  the  legitimate  facts  and  circumstances  in  evidence.  pp,4^6, 
457. 

Samb. — Establishment, --Evidence  of  Public  Utility. ^-It  is  not  essen- 
tially requisite  in  a  proceeding  to  locate  and  establish  a  public 
highway  that  it  be  shown  that  the  proposed  road  will  be  used  by  the 
whole  community  or  by  a  large  part  thereof,  if  it  appears  that  the 
road  will  be  of  public  convenience,  the  mere  fact  that  it  will  spe- 
cially facilitate  the  convenience  of  one  oi'  more  persons  over  that  of 
others,  will  not  deprive  it  of  its  public  character  or  utility,    p.  457, 

Same. —  EstabHahment. —  Necessity.-^  Evidence  of  Public   Utility, — 
Where  it  is  shown  by  the  evidence  that  public  convenience  requires 
that  a  proposed  highway  be  established  it  will  be  held  to  be  of  pub-  - 
lie  utility  although  it  may  not  appear  to  be  of  absolute  necessity. 
i>.  457. 

Evii>KNCB.-^Weigr/ii  Of, — Where  there  is  evidence  sufficient  to  sup-  % 
port  the  finding  of  the  trial  court  the  Supreme  Court  will  not 
weigh  the  evidence  for  the  purpose  of  ascertaining  the  preponder- 
ance thereof,    p.  457. 

From  the  Martin  Circuit  Court.     Affirmed. 
W.  H.  DeWolf,  for  appellant 
O.  H.  Cobby  for  appellees. 

Jordan,  J. — Appellees  petitioned  the  board  of  com- 
missioners of  Knox  county  to  locate  and  establish  a 
certain  described  public  highway  in  Palmyra  town- 
ship in  that  county.  The  commissioners  appointed 
viewers  who  made  a  favorable  report,  and  thereupon 
the  appellant  filed  a  remonstrance  alleging  therein 
that  the  proposed  road  was  not  of  public  utility,  and 
that  he  would  be  damaged  by  the  location  of  the  road. 
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Reviewers  were  appointed  by  tlie  board,  and  they  re- 
ported tliat  the  road  would  be  of  public  utility,  and 
awarded  damages  to  the  appellant  in  the  sum  of  f40.00. 
This  report  was  confirmed  by  the  board,  and  the  road 
ordered  to  be  opened.  Appellant  appealed  to  the 
Knox  Circuit  Court,  and  on  his  application  the  cause 
was  venued  to  the  Martin  Circuit  Court,  where  a  trial, 
by  the  court,  resulted  in  a  finding  that  the  highway 
was  of  public  utility,  and  that  appellant  was  entitled 
to  damages  in  the  sum  of  f  50.00,  and,  over  his  motion 
for  a  new  trial,  judgment  was  rendered  accordingly. 
The  error  assigned  is  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial,  and  the  only  grounds 
upon  which  counsel  for  appellant  bases  his  claim  for  a 
reversal  of  the  judgment  are:  First,  that  the  evi- 
dence does  not  show  that  the  highway  will  b^  of  pub- 
lic utility;  second,  that  the  damages  awarded  are  not 
sufiScient.  The  highway  in  dispute  is  900  feet  or  over 
in  length,  and  connects  with  two  other  public  roads. 
Five  or  six  witnesses  testified  to  facts  tending  to  prove 
the  public  convenience  or  utility  of  the  road,  as 
against  one  witness  introduced  on  the  part  of  the  ap- 
I>ellant  upon  this  issue.  There  is  evidence  showing 
that  the  proposed  road  will  better  and  more  conven- 
iently enable  persons  in  the  vicinity  thereof  to  reach 
the  railroad  station  for  the  purpose  of  shipping  stock 
and  other  products,  etc.,  and  will  afford  better  facili- 
ties to  the  public  than  the  old  road,  which,  as  some 
of  the  witnesses  stated,  is  too  narrow.  The  learned 
counsel  for  appellant  seemingly  does  not  deny  but 
what  the  evidence  proves  that  the  road  will  be  of  some 
public  utility,  but  insists  that  public  utility  does  not 
require  that  it  be  established.  The  ultimate  fact  of 
public  utility  in  cases  of  this  character  on  appeal  to 
the  circuit  court  is  to  be  determined  bv  the  court  or 
jury  trying  the  issue  from  all  the  evidence  relative 
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thereto;  and  it  is  not  necessary  that  this  fact  be 
proved  by  direct  evidence,  but  it  may  be  inferred  from 
all  the;  legitimate  facts  and  circumstances  in  evidence. 
Hagaman  v.  Moore,  84  Ind.  496.  It  is  not  essentially 
requisite  to  the  proof  of  the  disputed  question  of  pub- 
lic utility  in  proceedings  like  these,  that  it  must  be 
shown  that  the  proposed  road  will  be  used  by  the 
whole  community,  or,  in  fact,  by  a  large  part  thereof. 
If  it  appears  that  it  will  be  of  public  convenience,  then 
the  mere  fact  that  it  will  specially  facilitate  the  con- 
venience of  one  or  more  persons  over  that  of  others, 
vrill  not  deprive  it  of  its  public  character  or  utility. 
Elliott  on  Boads  and  Streets,  7;  Ross  v.  Davis,  97  Ind. 
79.  Possibly  it  might  be  said  that  there  was  no  abso- 
lute necessity  for  the  road  in  controversy,  but  there 
are  facts  and  circumstances  in  evidence  from  which 
it  may  be  inferred  that  public  convenience  required 
that  it  be  established  as  proposed,  and  it  may  be  as- 
serted as  a  correct  legal  proposition  that  what  the 
convenience  of  the  public  requires,  is  of  public  utility, 
although  it  may  not  appear  to  be  of  absolute  necessity. 
Oreen  v.  Elliotty  86  Ind.  53.  As  there  is  evidence  suf- 
ficient to  support  the  finding  of  the  court  on  the  ques- 
tion that  the  highway  will  be  of  public  utility,  we  can 
not  undertake  to  weigh  it,  but  must  accept  the  conclu- 
sion reached  by  the  lower  court  on  this  issue.  Moore 
V.  Auge,  125  Ind.  562. 

There  is  evidence  which  fully  supports  the  finding 
of  the  court  upon  the  assessment  of  damages,  and  we 
cannot  disturb  the  judgment  on  this  feature  of  the 
case.    Judgment  affirmed. 
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Jones,  Executor,  v.  Henderson  et  al. 

[No.  18,016.    Filed  February  16,  1898.] 

Appeal  and  Erbob.— 2lj>pea2  BondL^-Motion  to  Dismiss  for  FaHwrt 
to  File, — Delay, — Waiver. — Where  a  motion  to  dismiss  an  appeal  on 
aooount  of  failure  of  appellant  to  file  an  appeal  bond  is  delayed  un- 
til a  year  has  elapsed  from  the  rendition  of  the  judgment  appealed 
from,  and  until  after  appellees  have  joined  in  error  and  filed  briefs 
upon  the  merits  of  the  appeal,  such  conduct  will  constitute  a  waiver 
of  the  right  to  move  for  the  dismissal,    p.  469, 

Limitation  of  Actions. — Thrusts, — Express  or  direct  and  continuing 
trusts  are  not  within  the  statute  of  limitations,    p,  461. 

Sams. — Trusts, — Action  to  Recover  Trust  Funds, — A  trust  deed  or 
mortgage  executed  by  a  water  works  company  to  trustees,  condi- 
tioned that  all  money  that  the  trustees  at  any  time  might  derive 
from  any  of  the  mortgaged  property  or  "from  the  foreclosure  and 
sale  thereof  shall  be  held  by  them  as  trustees  for  the  benefit  of  all 
bondholders  of  said  bonds  jpro  rata  '*  created  a  trust  relation,  not 
only  as  to  the  property  and  the  foreclosure  of  the  mortgage,  but 
also  as  to  the  reception  and  holding  of  the  proceeds  of  the  sale  un- 
der such  foreclosure,  and  while  such  relation  existed  the  possession 
of  the  trustees  is  regarded  as  that  of  the  isestuis  que  tnut  and  the 
statute  of  limitation  will  not  operate  as  a  bar  to  an  action  by  the 
eestuis  que  trust  for  the  recovery  of  such  funds,  pp,  459-466. 

Samb. — Trusts. — Laches. — Laches  by  a  cestui  que  trust  to  constitute  a 
bar  to  an  action  against  the  trustee  for  the  recovery  of  the  trust 
funds  arises  from  conduct  inconsistent  with  the  existence  of  the 
trust,  or  the  continuance  of  the  trust  relationship,  and  never  obtains 
where  the  existence  and  continuance  of  the  trust  are  undoubted. 
p,  466, 

From  the  Marion  Superior  Court.     Reversed. 

S,  N.  Chambers,  S.  O.  Pickens^  C.  W.  MooreSy  and 
Pirtle  &  OrabuCj  for  appellant 

Ferdinand  Winters^  for  appellees. 

Hackney,  J. — This  was  a  suit  by  the  appellant 
against  the  appellees,  as  heirs  at  law  and  devisees  of 
William  Henderson,  deceased,  to  enforce  a  debt  of 
said  decedent  against  the  property  received  by  them 
from  the  estate  of  said  decedent.    The  first  question 
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before  us  arises  upon  the  motion  of  the  appellees  to 
dismiss  the  appeal  for  the  reason  that  no  appeal  bond 
was  filed.  No  question  is  made  but  that  the  appeal 
was  under  the  act  for  the  settlement  of  decedent's  es- 
tates. Section  2609  et  seq.,  Burns'  R.  S.  1894  (2454 
et  seq.y  Homer's  R.  S.  1897).  Ordinarily,  the  failure 
to  give  bond  as  required  by  said  act  is  cause  for 
the  dismissal  of  the  appeal.  Harrison  Nafl  Bank  v. 
CulbertsoUy  147  Ind.  611;  Beaty  v.  Varies^  138  Ind. 
266;  Oalentine  v.  Woody  137  Ind.  632;  Webb  v.  Simp- 
son,  105  Ind.  327. 

The  motion  in  this  case  was  not  filed  until  after  the 
appellees  had  joined  in  error,  had  filed  briefs  upon 
the  merits  of  the  appeal,  and  had  delayed  more  than 
one  year  from  the  rendition  of  the  judgment  appealed 
from.  Such  conduct  has  been  held  a  waiver  of  the 
right  to  move  for  a  dismissal  of  the  appeal.  State  v. 
WalterSy  64  Ind.  226;  West  v.  CavinSy  74  Ind.  265;  Oil- 
bert  V.  Welsch,  75  Ind.  557;  Bender  v.  Wampler,  84  Ind. 
172;  Hillenberg  v.  Bennett,  88  Ind.  540;  Elliott's  App. 
Proc.,*sections  249,  376;  Ency.  PL  and  Prac,  p.  1000. 
The  only  Indiana  case  at  variance  with  the  authorities 
cited  is  that  of  Ten  Brook  v.  Maxwell,  5  Ind.  App.  353. 
which  was  decided  without  reference  to  the  decisions 
of  this  court  upon  the  question.  In  some  courts  it  is 
held,  in  accordance  with  the  case  just  cited,  that  the 
bond  is  jurisdictional,  and  may  riot  be  waived.  That 
rule,  however,  is  not  in  harmony  with  our  numerous 
holdings.    The  motion  must  therefore  be  denied. 

The  remaining  question  is  upon  the  action  of  the 
court  in  overruling  the  appellant's  demurrer  to  the 
answer  of  the  appellees  pleading  the  six  years  statute 
of  limitation.  The  complaint  alleged  that  in  June, 
1870,  William  Henderson  and  James  M.  Ray  were  con* 
stituted  trustees  for  the  bondholders  under  a  trust 
deed  or  mortgage  executed  by  the  Water  Works  Com- 
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pany  of  Indianapolis;  that  the  bonds,  to  the  amount  of 
f350,000.00,  were  made  payable  to  said  named  trus- 
tees, with  interest  payable  semiannually,  and  due  in 
July,  1890,  and  were  secured  by  said  trust  deed  or 
mortgage;  that  three  of  said  bonds,  each  for  the  sum  of 
11,000.00,  and  numbered,  respectively,  166,  167,  168. 
became  and  continued  the  property  of  the  appellant's 
testator;  that  Ray  died  in  1880,  leaving  Henderson  as 
the  sole  trustee;  that  in  March,  1881,  default  having 
been  made  in  the  payment  of  the  interest  on  the  bonds, 
and  Henderson,  as  such  trustee,  having  instituted  suit 
upon  said  bonds  and  to  foreclose  said  mortgage,  ac- 
cording to  the  stipulations  of  said  mortgage,  obtained 
judgment  upon  all  of  said  bonds,  including  those  held 
by  the  appellant's  testator,  and  a  decree  foreclosing 
said  mortgage;  that  the  mortgaged  property  was  sold 
to  satisfy  said  decree,  and,  on  the  20th  day  of  April, 
1881,  the  proceeds  of  the  sale  were  paid  to  said  Hen- 
derson, trustee,  including  |12,608.62,  the  amount  due 
upon  bonds  numbered  166,  167,  168,  and  eight  other 
bonds  not  delivered  up  for  cancellation. 

One  of  the  stipulations  of  said  mortgage,  as  to  said 
trustees,  was  that  "all  money  that  they  may  at  any 
time  derive  ♦  ♦  ♦  ♦  from  the  foreclosure  and  sale'' 
of  said  property,  "shall  be  held  by  them  as  trustees 
for  the  benefit  of  the  holders  of  said  bonds  pro  rata, 
and  shall  be  apportioned  and  paid  to  them  accord- 
ingly." 

At  the  time  of  the  receipt  of  said  sum  from  the 
sheriff  said  Henderson  executed  receipts  in  writing, 
acknowledging  the  receipt  of  said  special  sum  in  full 
and  on  account  of  said  eleven  bonds,  signing  said  re- 
ceipts, respectively,  "W.  Henderson,  trustee,"  and  "W. 
Henderson,  trustee  W.  W.  Co."  it  was  alleged  that 
Henderson  held,  until  his  death,  the  proportion  of 
said  sum  owing  upon  said  bonds  166, 167,  and  168,  and 
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that  the  same  was  never  paid  to  appellant's  testator, 
who,  during  his  lifetime  resided  in  the  state  of  Ken- 
tucky, and  who  died  in  January,  1892,  in  said  state; 
that  Henderson's  estate  was  settled  in  March,  1895, 
and  money,  and  property  sufficient  to  pay  appellant's 
demand  was  received  from  said  estate  by  the  ap- 
pellees. 

Do  these  facts  present  a  demand  subject  to  the  stat- 
ute of  limitations?  For  the  appellant  it  is  contended 
that  the  trust  relation  created  by  the  deed  or  mort- 
gage was  not  subject  to  the  statutory  limitation,  while 
the  appellees  insist  that,  as  to  the  proceeds  of  the  sale, 
there  was  no  trust  relation;  that  Henderson  became 
a  debtor,  in  the  ordinary  sense,  to  the  bondholders, 
which  gave  only  an  action  at  law  for  money  had  and 
received;  and  that,  if  a  trust  relation  existed,  it  was 
such  as  was  subject  to  the  statute  of  limitations. 

One  proposition  thoroughly  settled  is  that  express 
or  direct  and  continuing  trusts  are  not  within  the 
statutes  of  limitation.  Beach  Mod.  Eq.,  section  155; 
13  Am.  and  Eng.  Ency.  of  Law,  page  683;  Raymond  v. 
Simonsorij  4  Blackf.  77;  Smith  v.  Calloway y  7  Blackf. 
86;  Albert  y.  State,  ex  rel.y  65  Ind.  413;  Board,  etc.^ 
V.  State,  ex  rel.,  103  Ind.  497;  Thomas^  Admr.,  v. 
Merry,  113  Ind.  83;  Langsdale  v.  Woollen,  99  Ind. 
676;  State,  ex  rel.,  v.  Board,  etc.,  90  Ind.  359;. Parfc* 
V.  Sattertwaite,  132  Ind.  411;  Peebles  v.  Green,  6  Lea. 
(Tenn.)  471;  Speidell  v.  Henrici,  15  Fed.  753,  n.  p. 
758;  1  Am.  Jur.  (N.  S.),  p.  349;  2  Perry  on  Trusts,  sec- 
tion 863;  Talbott,  Admr.,  v.  Barber,  11  Ind.  App.  1;  Jack- 
son V.  Landers,  134  Ind.  529. 

In  13  Am.  and  Eng.  Ency.  of  Law,  supra,  it  is  an- 
nounced as  ^^a  well  established  rule  that  as  between  a 
trustee  of  an  express  trust  and  his  cestui  que  trust,  *no 
statute  of  limitations  nor  any  bar  by  analogy  to  the 
statute  can  be  relied  on,'  "citing  many  authorities. 
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In  Beach  Mod.  Eq.,  supra^  it  is  said  ^^ength  of  time 
is  no  bar  to  a  trust  clearly  established,  and  express 
trusts  are  not  within  the  statute  of  limitations*  be- 
cause  the  possession  of  the  trustee  is  presumed  to  be 
the  possession  of  his  cestui  que  trusV^  In  Raymond  t. 
Simonsotiy  supra,  it  is  said,  "The  sound  rule  then  is, 
that  the  trusts  not  reached  or  affected  in  equity  by  the 
statute  of  limitations,  are  technical  and  continuing 
trusts,  of  which  courts  of  law  have  no  cognizance." 

Some  of  the  authorities  cited,  and  many  others  de- 
clare the  trust  so  exempt  from  the  statute  of  limita- 
tions to  be  those  of  exclusive  equitable  cognizance,  or 
that,  where  the  remedy  of  the  cestui  que  truest  is  alike 
subject  to  enforcement  at  law  and  in  equity,  the  latter 
jurisdiction  will  apply  the  limitations  applicable  in 
the  former. 

Another  exception  to  the  general  rule,  affirmed  in 

* 

the  authorities  cited,  is  that  where  there  has  been  an 
open  denial  of  the  trust  by  the  trustee,  and  notice 
thereof  to  the  cestui  que  trust,  the  statutory  limitation 
will  be  applied  as  beginning  with  the  time  of  such  de- 
nial and  notice.  This  exception,  however,  finds  its 
support  in  the  conclusion  that  the  trust  relation  no 
longer  continues,  since  it  is  of  the  essence  of  the  rule 
stated  that  the  trust  is  a  continuing  one. 

The  first  of  these  two  exceptions  to  the  general  rule, 
stated  to  exist  where  the  cestui  que  tru^t  has  concurrent 
remedies  at  law  and  in  equity,  has  application  only 
where  the  trust,  being  an  express  trust,  has  been  dis- 
continued, or  the  remedy  sought  is  not  the  enforce- 
ment of  such  trust  or  its  incidents.  That  the  statute, 
to  become  a  bar,  depends  upon  the  broken  continuity 
of  the  trust,  was  expressly  recognized  by  this  court  in 
Albert  v.  State,  supra;  Parks  v.  Sattertu^aite,  supra;  Ray- 
mond  V.  Simonson,  supra,  and  other  cases.  In  the  last 
cited  case  tt  was  said:  "So  long  as  such  a  trust  as  that 
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is  continuing  as  a  trust,  acknowledged  or  acted  on  by 
the  parties,  the  statute  cannot  apply." 

This  is  proved  by  the  indisputable  rule  that  the  en- 
forcement Df  such  trusts  is  of  exclusive  equitable  cog- 
nizance, and  never  exists  concurrently  at  law  and  in 
equity.  As  said  in  27  Am.  and  Eng.  Ency.  of  Law, 
p.  271,  "The  enforcement  of  trusts  and  many  of  the 
rights  incident  thereto  is,  of  necessity,  altogether  with- 
in the  jurisdiction  of  courts  of  equity;  indeed,  it  is  dif- 
ficult to  conceive  of  a  case  directly  involving  the  ad- 
ministration of  a  trust  of  which  a  court  of  common 
law  could  properly  take  cognizance.  The  execution 
and  enforcement  of  trusts  and  trust  obligations,  the 
adjustment  of  disputed  rights  under  them,  the  investi- 
gation and  settlement  of  accounts  between  parties  in 
confidential  relations,  the  establishing  of  the  existence 
of  a  fiduciary  relationship,  are  questions  which  fall 
naturally  within  the  primary  and  exclusive  jurisdic- 
tion of  the  chancery  courts,"  citing  many  authorities. 

A  cestui  que  trust  cannot  maintain  an  action  at  law 
against  a  trustee  while  the  trust  is  still  open.  His 
only  remedy  is  by  bill  in^  equity.  Davis  v.  Cobuniy  128 
Mass.  377.  The  jurisdiction  of  chancery  over  trusts 
can  be  taken  away  only  by  showing  a  complete  execu- 
tion of  the  trust.  Jordan  v.  Jordan,  2  L.  Repos.  (N.  C.) 
292,  See,  also,  to  the  same  effect,  Thomas  v.  American^ 
etc. J  Co.y  47  Fed.  650;  New  England,  etc,  Co.  v.  Oay, 
33  Fed.  636;  Alexander  v.  Mortgage  Co.,  47  Fed.  131; 
Coates  V.  Woodworthj  13  111.  654;  Haywood  v.  Ensley, 

8  Hump.  (Tenn.) 460;  Brown  Y.Wright,  4  Yerg.  (Tenn.) 
67 ;  Trustees  of  Mclntire,  etc. ,  v.  Zanesville,  etc. ,  Co. , 

9  Ohio  203;  Duvall  v.  Cratg,  2  Wheat.  (U.  S.)  45; 
Parks  V.  Sattertwaite,  supra. 

There  is  no  pretense  in  this  case  that  the  trust,  if 
one  existed  in  the  holding  of  the  proceeds  of  the  sale, 
was  ever  repudiated,  or  otherwise  discontinued,  and 
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it  would,  therefore,  not  fall  within  either  of  said  ex- 
ceptions to  the  general  rule  stated.  Was  there  an 
express  continuing  trust,  as  to  the  holding  of  said 
funds,  Henderson  being  the  trustee,  and  the  bond- 
holder the  cestui  que  trust?  The  deed  or  mortgage  ex- 
pressly stipulated  that  all  moneys  that  the  trustees 
might  at  any  time  derive  from  any  of  the  mortgage 
property  or  "from  the  foreclosure  and  sale  thereof, 
shall  be  held  by  them  as  trustees  for  the  benefit  of  all 
bondholders  of  said  bonds  pro  rata^  and  shall  be  appor- 
tioned and  paid  by  them  accordingly/'  The  receipts 
to  the  sheriff,  designating  the  bonds  of  appellant's  tes- 
tator, were  by  Henderson  as  trufitee. 

Little  doubt  can  exist  that  the  object  of  the  parties 
in  creating  a  trustee  for  the  bondholders  was  that 
their  interests  in  the  collection  of  the  mortgage  in- 
debtedness, and  the  retention,  preservation,  and  final 
distribution  of  the  fund,  might  be  protected  and  ac- 
complished without  calling  together  and  securing 
united  action  by  the  bondholders  individually. 

As  little  doubt  can  exist  that  the  language  of  the 
instrument  created  a  trust  relation  not  only  as  to  the 
property  and  the  foreclosure  of  the  mortgage,  but  also 
as  to  the  reception  and  holding  of  the  fund.  That  re- 
lation is  not  shown  to  have  discontinued.  Counsel  do 
not  contend  that  it  was  ever  discontinued,  and  it 
would  be  most  difficult,  under  the  facts  before  us,  to 
point  to  a  time  when  it  ceased.  "And  while  the  rela- 
tion of  trustee  and  cestui  que  trust  continues  unbroken, 
the  possession  of  the  trustee  is  regarded  as  that  of  the 
cestui  que  trust.^^  In  the  very  nature  of  such  relation, 
and  under  this  presumptive  possession,  the  statute  of 
limitations  could  not  run. 

The  beneficiary  cannot  be  said  to  have  slept  upon 
his  rights  to  relief  li gainst  a  trustee  in  a  court  of 
equity  until  a  position  of  antagonism  or  defiance  of 
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his  rights  has,  with  his  knowledge,  been  assumed  by 
the  trustee;  and  the  mere  retention  of  a  portion  of  the 
income  of  the  trust  fund  by  the  latter,  with  the  con- 
sent of  the  beneficiary,  and  without  any  claim  of  right, 
does  not  produce  such  hostile  attitude.  Dyer  v.  Waters^ 
46  N.  J.  Eq.  484,  19  Atl.  129;  Oris  field  v.  State,  55  Md. 
192.  In  the  latter  case  it  was  said:  "The  fact  that 
money  du-e  to  a  cestui  que  trust  is  allowed  to  remain  in 
the  hands  of  a  trustee  with  the  consent  of  the  cestui  que 
trusty  does  not  change  the  nature  of  the  debt  itself.  It 
still  remains  a  debt  due  by  the  trustee  in  his  character 
as  trustee.^' 

In  Raymond  v.  Simonson,  supra,  the  following  prop- 
osition and  authorities  were  stated  and  cited  with  ap- 
proval: "Lord  Redsdale,  in  the  case  of  Hovenden  v. 
Lord  Ahneslet/,  2  Sch.  &  Lef .  630,  says,  that  if  the  trus- 
tee is  in  possession  and  does  not  execute  his  trust,  the 
possession  of  the  trustee  is  the  possession  of  the  cestui 
que  trust ;and  if  the  only  circumstance  be  that  the  trus- 
tee, from  mere  negligence  or  unwillingness,  does  not 
perform  his  trust,  his  possession  will  not  operate  as  a 
bar;  because  his  possession  agrees  with  his  title,  and 
also  with  the  rights  of  the  cestui  que  trust.  ♦  ♦  ♦  ♦ 
It  is  also  stated  by  Sir  William  Grant  in  severa  1 
cases,  that  time  does  not  bar  a  direct  trust  as  between 
the  trustee  and  the  cestui  que  trust,  upon  the  precise 
same  principle  that  applies  at  common  law  to  tenants 
in  common,  where  the  statute  does  not  run  but  from 
the  time  of  actual  ouster,  because  the  possession  of 
the  one  is  not  adverse  to  the  rights  of  the  other,  but 
is  in  support  of  the  common  title." 

In  Havens  v.  Church,  104  Mich.  135,  62  N.  W.  149, 
where  moneys  were  held  upon  agreement  to  remove 
an  incumbrance  from  lands,  or  pay  them  to  the  pur- 
chaser of  the  lands  when  he  should  pay  the  incum- 
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brance,  it  was  held  that  such  moneys  were  held  in 
trust,  and  that  the  statute  of  limitations  would  not 
begin  to  run  until  an  accounting  was  called  for. 

It  is  earnestly  insisted  also  by  the  appellees'  learned 
counsel  that  laches  is  an  equitable  bar  to  the  suit  of 
the  appellant.  No  aflBrmative  pleading  by  the  appel- 
lees sets  up  this  form  of  estoppel,  and,  if  we  were  per- 
mitted to  carry  the  demurrer  to  the  answers  back  to 
the  complaint,  we  could  not  say  that  facts  did  not  ex- 
ist in  favor  of  the  appellant  excusing  the  delay.  How- 
ever, from  the  authorities  already  cited,  we  are  im- 
pressed that  the  laches  which  courts  of  equity  accept 
as  a  ba^  arises  from  conduct  inconsistent  with  the  ex- 
istence of  a  trust,  or  the  continuance  of  a  trust  rela- 
tionship, and  never  obtains  where  the  existence  and  the 
continuance  of  the  trust  are  undoubted.  Anv  other 
rule  would  be  at  war  with  the  conclusions  that,  as 
long  as  the  trust  relation  continues,  the  possee&don  of 
the  trustee  is  the  possession  of  the  cestui  que  trust 

The  judgment  of  the  lower  court  is  reversed,  with 
instructions  to  sustain  appellant's  demurrer  to  appel- 
lees' answer. 


McCuE  V.  McCuE. 

[No.  18,411.    Filed  February  16,  1898.] 

DivoROE. — AUoivance  Made  to  Wife  During  Pendency  of  Action.^ 
Discretion  of  Court. — The  trial  court  has  power  in  divorce  cases  tp 
make  such  allowances  and  orders  as  may  be  deemed  necessary  to 
enable  the  wife  to  prepare  for  and  secure  a  fair  and  impartial  trial, 
and  also  for  her  support  during  the  pendency  of  the  action,  and 
such  orders  are  within  the  discretion  of  the  court  and  wiU  not  be 
reversed  unless  a  clear  abuse  of  such  discretion  is  shown,  p.  4^, 

B AXE.  ^Allowance  Made  to  Wife.— Evidence. — Sufficiency.— BrideiaoB 
given  in  a  divorce  suit  in  support  of  an  interlocutory  order  for  an 
allowance  of  1100.00  for  the  use  and  support  of  the  wife  during  the 
pendency  of  the  suit,  to  the  effect  that  plaintiff  had  been  compelled. 
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by  her  husband's  cruel  and  inhuman  treatment  and  failure  to  make 
any  provision  for  ber  support,  to  abandon  him ;  that  she  was  wholly 
destitute  and  owned  no  property  except  a  small  house  .and  lot  from 
which  she  derived  an  income  of  but  little  more  than  enough  to  pay 
repairs  and  taxes  thereon,  and  that  defendant  was  worth  almost 
$10,000  and  amply  able  to  pay  such  sum,  was  sufficient  to  sustain 
the  action  of  the  court  in  making  such  allowance,  pp.  4^7,  46S. 
DivoBOB. —  Allovxince  Made  to  Wife  During  Pendency  of  Actum,-^ 
Answer.  —An  answer  by  defendant  to  an  application  by  plaintiff  for 
an  allowance  for  her  support  during  the  pendency  of  a  divorce  pro- 
ceeding, alleging  that  he  had  furnished  a  house  and  proper  support 
for  plaintiff  and  that  he  was  willing  for  her  to  return  to  his  home, 
and  that  he  would  furnish  her  with  comfortable  maintenance,  was 
properly  disregarded  by  the  court  where  plaintiff  alleged  in  her 
complaint  that  she  had  been  compelled  by  her  husband's  cruel 
and  inhuman  treatment,  and  by  his  failure  to  make  any  provision 
for  her  support,  to  abandon  him.    pp.  468-470. 

From  the  Johnson  Circnit  Court.    Affirmed. 

David  L.  Wilson^  Will  A.  Yarlingj  B,  M.  Miller 
and  H.  C.  Bametty  for  appellant. 
William  A.  Johnson^  for  appellee. 

Monks,  J. — Appellee  sued  appellant  for  a  divorce. 
On  application  of  appellee  the  court  ordered  that  "ap- 
pellant pay  the  clerk  of  the  court  below  f  100.00,  with- 
in fifteen  days,  for  her  use  and  support  during  the 
pendency  of  the  case.*'  From  this  interlocutory  order 
appellant  appealed. 

In  this  State  the  court  has  the  power,  in  divorce 
cases,  to  make  such  allowances  and  orders  as  may  be 
deemed  necessary  to  enable  the  wife  to  prepare  for 
and  secure  a  fair  and  Impartial  trial,  and  also  for  her 
support  during  the  pendency  of  such  action.  Sellers 
V.  SellerSy  141  Ind.  305.  Such  orders  are  within  the 
discretion  of  the  trial  court  and  will  not  be  reversed 
unless  there  has  been  a  clear  abuse  of  such  discretion. 
Sellers  v.  Sellers  supra,  p.  307,  and  cases  cited;  Oruhl 
V.  Gruhly  123  Ind.  86. 

The  evidence  given  on  behalf  of  appellee  was  that 


468  SUPREME  COURT  OF  INDIANA, 

McCue  V.  McCue. 

Blie  had  been  compelled,  bj  appellant's  cruel  and  in- 
human treatment,  and  his  failure  to  make  any  provi- 
sion whatever  for  her  support,  to  leave  him;  that  she 
was  wholly  destitute,  and  owned  no  property  what- 
ever except  a  small  house  of  the  value  of  f400.00  and 
no  more,  and  JIO.OO  balance  on  some  property,  not  yet 
due;  that  from  said  house  and  lot  she  derived  an  in- 
come of  only  $5.00  per  month,  that  being  but  little 
more  than  enough  to  keep  up  the  repairs  and  pay  the 
taxes  thereon ;  and  that  she  could  not  sell,  mortgage, 
or  borrow  any  money  on  the  same,  or  otherwise  get 
any  money,  and  that  she  had  no  other  property  or 
credit,  and  could  not  live  on  the  income  thereof,  and, 
aside  therefrom,  is  wholly  destitute  of  the  means  to 
support  herself  during  the  pendency  of  the  action,  or 
of  defraying  the  costs,  expenses,  and  attorney's  fees 
attending  the  preparation  of  said  cause;  that  she  is 
fifty-four  years  of  age  and  is  aflSicted  with  rheuma- 
tism, and  wholly  unable  to  work  or  labor;  that  appel- 
lant owned  personal  property  of  the  value  of  |2,000.00, 
and  unincumbered  real  estate  of  the  value  of  f  7,500.00, 
and  was  amply  able  to  pay  such  sum  as  would  be 
necessary  for  appellee's  support  during  the  litigation 
and  in  preparation  for  the  trial  of  said  cause.  The 
evidence  given  on  behalf  of  appellee  was  amply  suf- 
ficient to  sustain  the  action  of  the  court  in  making  the 
interlocutory  order  appealed  from.  Sellers  v.  Sellers, 
supra,  and  cases  cited;  Davis  v.  Davis,  141  Ind.  367; 
Yostv.  Yost,  141  Ind.  584;  Gruhlv.  Gruhl,  supra. 

After  appellee's  application  for  an  allowance  was 
filed,  appellant  resisted  the  same,  and  on  Februry  22, 
1897,  filed  an  affidavit,  in  which  he  alleged  that  he  had 
a  furnished  house,  the  family  residence,  the  one  said 
appellee  had  abandoned,  and  that  he  was  willing  for 
her  to  return  to  said  home,  and  that  he  would  furnish 
her  with  comfortable  maintenance  and  support;  that 
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api)ellee's  house  and  lot  could  easily  be  mortgaged  for 
the  sum  of  $400.00,  and  that  appellant  was  willing  to 
join  with  her  at  any  time  in  a  mortgage  on  said  prop- 
erty for  any  sum  she  might  desire,  and  that  appellant 
would  within  twenty-four  hours  furnish  a  party  who 
would  loan  appellee,  on  reasonable  terms,  $400.00,  se- 
cured by  a  mortgage  on  said  house  and  lot,  and  would 
join  her  in  said  mortgage;  or  he  would  secure  for  her 
within  that  time  a  purchaser  for  said  real  estate  at  the 
price  of  $500.00  in  cash,  and  join  in  a  deed  therefor. 
This  affidavit  was  read  in  evidence  at  the  hearing  of 
said  application  on  February  27, 1897. 

Appellee  was  not  required  to  accept  appellant^s 
offer  of  support  at  his  family  residence,  which  she  had 
abandoned  on  account  of  the  alleged  cruel  and  in- 
human treatment  by  appellant,  and  his  failure  to 
make  provision  for  her  support.  If  the  allegations  of 
her  complaint  and  application  were  true,  she  had  the 
right  to  and  it  was  proper  for  her  to  abandon  such  a 
home.  It  is  true  that  the  truth  of  these  charges  did 
not  enter  into  the  determination  of  appellee's  applica- 
tion, but  in  determining  the  amount  of  any  allowance 
it  was  the  duty  of  the  court  to  take  into  consideration 
the  nature  of  the  charges  in  the  complaint,  as  well  as 
the  allegations  of  the  answer,  and  the  probability . 
when  the  same  would  be  tried.  Appellant's  offer  of 
support  at  the  family  residence  was  properly  disre- 
garded by  the  court. 

Appellant's  olTer  to  secure  a  loan  for  appellee  and 
join  in  the  execution  of  a  mortgage  to  secure  the  same, 
or  to  procure  a  purchaser  for  appellee's  real  estate 
within  twenty-four  hours  and  join  in  the  deed  therefor 
was  made  in  writing  on  February  22,  189/,  and  the 
application  for  an  allowance  was  not  heard  until  Feb- 
ruary 27, 1897,  five  days  afterwards,  and  there  is  noth- 
ing  in  the  record  showing  that  within  said  twenty-four 
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hours,  or  afterwards  and  before  the  interlocutory  o^ 
der  was  made  that  appellant  furnished  any  one  to 
make  such  loan  or  purchase  said  property.  The  rec- 
ord not  showing  that  api>e]lant  made  good  either  of 
his  offers  in  regard  to  procuring  a  loan  for  appellee 
or  a  purchaser  for  her  property,  the  offers  amounted 
to  nothing.  It  is  not  necessary,  therefore,  to  deter- 
mine whether  if  such  offers,  or  either  of  them,  had  been 
made  good  the  same  would  have  defeated  appellee's 
application  for  an  allowance.  Besides,  the  evidence 
was  conflicting  as  to  whether  appellee  had  credit,  or 
could  borrow  money  or  sell  her  property;  and  in  such 
case  it  is  well  settled  that  the  court  will  not  weigh  the 
evidence,  whether  the  same  is  given  by  affidavits  or 
otherwise.  Cabinet  Makers^  Union  v.  City  of  Indianap- 
olis, 146  Ind.  671,  and  cases  cited;  Henderson  v.  Hen- 
derson, 110  Ind.  316,  319.  This  case  is  clearly  within 
the  doctrine  declared  in  Sellers  v.  SellerSy  supra,  and  is 
ruled  thereby.  No  abuse  of  the  trial  court's  discre- 
tion has  been  shown.  The  death  of  appellant  since 
submission  having  been  suggested,  the  judgment  is 
affirmed  as  of  that  date. 


Finley  v.  Cathcart  et  al. 

[No.  18,847.    Filed  Nov.  28,  1897.    Rehearing  denied  Feb.  16,  1898.] 

Partition. — Jiuigment-^Quieting  Titlc^Former  A€^fud^cation. ^In 
an  action  by  a  tenant  in  common  for  the  partition  of  his  moiety 
in  the  real  estate  so  held,  no  issue  was  raised  between  the  defeod- 
ants  as  to  the  extent  of  their  respective  interests  in  the  real  estate,  as 
between  each  other,  where  defendants  did  not  appear  to  such 
action,  but  were  defaulted,  and  a  defendant  therein  is  not  estopped 
from  asserting  title  to  the  portion  of  the  real  estate  set  off  to  her 
codefendant  which  she  held  bj  an  unrecorded  deed  of  conveyance 
made  prior  to  the  partition  proceeding,    ^p.  471-48t 

Appeal  and  Erbob.— iieAaartn^.-^PeifYum.— A  petition  for  a  leheaiv 
ing  must  state  specifically  the  errors  which  the  petitioner  oonsiden 
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the  court  committed  in  the  former  hearing;  those  not  included 
therein  will  be  deemed  waived,  and  will  not  be  considered,  pp,  489, 
490. 

From  the  Washinjarton  Circuit  Court.    Reversed. 
Asa  ElUotty  for  appellant 
Harvey  Morris^  for  appellees. 

Jordan,  J. — ^Appellant  instituted  this  action  to 
quiet  title  to  certain  described  real  estate  situate  in 
Washington  county,  Indiana.  Appellees  Daniel  E. 
Cathcart  and  wife  appeared  to  the  action,  and  filed  an 
answer  in  two  paragraphs,  the  first  being  the  general 
denial.  The  second  set  up  facts  whereby  they  sought 
to  establish  the  defense  of  res  judicata  between  the 
appellant  and  the  appellee  Daniel  E.  Cathcart.  Upon 
the  question  of  title  to  the  lands  in  dispute  by  reason 
of  a  judgment  in  an  action  for  partition,  wherein  the 
appellant  and  said  appellee  were  defendants,  but  were 
defaulted  by  reason  of  itheir  failure  to  appear.  Under 
the  issues  joined,  the  court  made  a  special  finding  of 
facts,  and  stated  its  conclusion  of  law  adversely  to  the 
appellant,  and  over  her  objections  rendered  a  judg- 
ment against  her  as  to  the  lands  in  controversy. 

The  material  facts  in  the  case,  as  found  by  the  court, 
are  as  follows:  In  1891,  William  Cathcart  died,,  at 
Washington  county,  Indiana,  intestate,  the  owner  in 
fee  simple  of  eighty  acres  of  land,  of  which  that  de- 
scribed in  the  complaint  was  a  part.  He  left  surviv- 
ing no  widow,  but  seven  children,  including  the  appel- 
lant and  appellee  Daniel  E.  Cathcart.  Appellant,  af- 
ter the  jieath  of  her  said  father,  appears  to  have  inter- 
married with  one  Finley.  By  virtue  of  the  death  of 
their  father,  his  lands  descended  to  his  children  in 
equal  parts,  and  they  held  the  same  as  tenants  in  com- 
mon. In  1892,  two  of  the  children  conveyed  their  in- 
terest of  two-sevenths  to  the  appellant,  and  in  1893 
appellee,  Daniel  E.  Cathcart,  by  his  deed  of  "general 
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warranty/'  conveyed  his  undivided  one^seventh  in  the 
said  tract  of  land  to  his  sister,  the  appellant.    This 
deed  was  delivered,  but  not  recorded.     Including  the 
interest  which  appellant  acquired  by  descent  and  that 
which  was  vested  in  her  by  the  conveyances  hereto- 
fore stated,  she  became  invested  with,  and  was  the 
owner  of  an  undivided  four-sevenths  of  the  real  estate. 
Some  time  prior  to  September,  1896, -William  F.  Cath- 
cart, one  of  said  children,  conveyed  his  one-seventh  to 
one  Reyman,  who,  prior  to  September,  1896,  conveyed 
the  same  jointly  to  Walter,  William  S.,  and  Stephen 
S.  Mabry.     Prior  then,  to  September  14,  1896,  said 
tract  of  land  was  held  undivided  in  common  as  fol- 
lows:   One-seventh  by  the  Mabrys  jointly,  four-sev- 
enths by  appellant,  one-seventh  each  by  John  M.  and 
Minnie  E.  Cathcart,  the  two  latter  being  son  and 
daughter  of  said  William  Cathcart,  deceased.     On  the 
14th  day  of  September,  1896,  the  three  Mabrys  filed  a 
petition  for  partition  in  the  Washington  Circuit  Court, 
making  the  appellant,  Mrs.  Finley,  John  M.  Cathcart, 
Minnie  Cathcart,  and  the  appellee,  Daniel  E.  Cath- 
cart,  defendants  thereto,  claiming  or  alleging  in  their 
petition  that  they,  the  plaintiffs,  each   owned  one- 
tw^nty-first  interest  in  value  in  the  lands,  and  that 
appellant,  Phalicia  A.  Finley,  owned  three-seventhfl, 
and  appellee,  Daniel  E.,  John  M.  and  Minnie  Cathcart 
each  owned  one-seventh.     All  of  the  said  defendants, 
being  duly  notified  of  the  pendency  of  said  action, 
failed  to  appear  and  were  defaulted,  and  thereupon 
the  court,  on  the  petition  in  said  proceeding,  ordered 
that  the  land  be  partitioned  as  follows:    One-seventh 
in  value  jointly  to  said  petitioners,  three-sevenths  to 
the  appellant,  Mrs.  Finley,  and  one-seventh  to  appel- 
lee, Daniel  E.,  and  one-seventh  each  to  John  M.  and 
Minnie  E.  Cathcart.     Commissioners  were  appointed 
by  the  court,  and  they  partitioned  the  lands  accord- 


NOVEMBER  TERM,  1897— Vol.  149.        478 

Finley  v.  Cathcart  et  ah 

ingly,  assigning  to  Daniel  E.  Cathcart,  the  appellee, 
one-seventh  of  the  real  estate,  which  is  the  same  now 
in  dispute.  The  partition  so  made  was  confirmed  by 
the  court.  The  court  further  finds  "that  plaintiff,  but 
for  said  partition  record,  would  own  one-seventh  in 
value  more  than  was  set  off  to  her  in  severalty  in  said 
action." 

In  view  of  these  facts,  counsel  for  appellant  contends 
that  she  is  not  precluded  or  estopped  by  the  judgment 
of  the  court  in  the  partition  action  from  asserting 
title  to  the  appellee's  interest  in  the  land  through  his 
deed  of  conveyance  to  her;  while  on  the  other  hand, 
counsel  for  appellee  earnestly  insists,  that  as  the  stat- 
ute relative  to  partition  proceedings  requires  the 
rights  and  title  of  the  parties  to  be  stated  in  the  peti- 
tion, and  as  the  petition  filed  by  the  Mabrys  alleged 
that  appellee's  interest  was  one-seventh  and  appel- 
lant's three-sevenths,  and  as  partition  was  made  ac- 
cordingly, and  confirmed  by  the  court,  the  question  is 
res  judicata,  and  appellant  is  now  estopped  by  the 
judgment  from  asserting  through  her  deed  from  appel- 
lee any  claim  against  him  to  the  one-seventh  which 
had  been  vested  in  her  by  said  conveyance  prior  to  the 
commencement  of  the  action  for  partition.  Or,  in 
other  words,  the  insistence  of  counsel  for  appellee  vir- 
tually is  that  upon  the  issues  tendered  alone  by  the 
petition  of  the'  plaintiffs  in  the  partition  action  the 
court  was  authorized  to  order,  as  it  did,  under  the 
averments  of  the  petition,  that  the  interests  of  the 
several  defendants  in  the  land,  as  therein  alleged, 
be  partitioned  to  each  of  them  in  severalty,  and  there- 
by conclusively  settle,  as  between  each  of  them,  all 
their  rights,  title,  and  interests  in  and  to  the  premises. 

In  order  to  determine  the  question  at  issue  between 
the  parties  to  this  appeal,  an  examination  of  the  stat- 
ute concerning  the  partition  of  lands  becomes  essen- 
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tial,  as  it  certainly  will  be  helpful  in  arriving  at  a  co^ 
rect  solution  of  the  controversy.  Section  1200,  Burns' 
R.  8.  1894  (1186,  R.  8.  1881),  provides  that,  "Any  per- 
son holding  lands  as  joint  tenant  or  tenant  in  common 
*  *  *  may  compel  partition  thereof  in  the  manner 
provided  by  this  act/'  The  section  next  following 
provides  that,  "Any  such  tenant  may  apply  to  the 
circuit  court,  *  *  *  by  petition,  setting  forth  a 
description  of  the  premises  and  the  titles  therein  of 
the  parties  interested."  By  the  next  section  it  is  pro- 
vided that  the  pleadings,  proceedings  and  practice 
shall  be  the  same  as  in  civil  actions,  except  as  other- 
wise provided  in  this  act.  Section  1203,  Bums'  R.  S. 
1894,  in  part,  reads  as  follows:  "If  upon  the  trial  of 
any  issue,  or  upon  default,  or  by  consent  of  parties,  it 
shall  appear  that  partition  ought  to  be  made,  the 
court  shall  award  an  interlocutory  judgment  that  par- 
tition be  made  to  parties  who  may  desire  the  same, 
specifying  therein  the  share  assigned  to  each,  and 
taking  into  consideration  advancements  to  heirs  of  a 
person  dying  intestate;  and  the  residue  of  the  prem- 
ises shall  remain  for  the  persons  entitled  thereto,  sub- 
ject to  a  future  partition."  Section  1207,  Bums'  B. 
S.  1894,  provides  that,  "Two  or  more  persons  may,  if 
they  choose,  have  their  shares  set  off  together."  It 
is  evident  that  any  person  who  comes  within  the  pro- 
visions of  section  1200,  supra^  when  the  land  is  sus- 
ceptible of  division  without  damage  to  the  owners, 
may  enforce  partition,  and  is  entitled  to  have  his  in- 
terest in  the  premises  assigned  to  him  in  kind,  and 
thereby  have  and  hold  the  same  in  severalty.  But  it 
does  not  follow  in  such  a  case,  when  one  or  more 
co-tenants,  as  was  done  in  the  partition  action  herein 
mentioned,  petition  the  court  for  partition,  making 
other  alleged  co-tenants  defendants,  and  where  the 
latter  are  defaulted,  and  do  not  appear  to  answer  the 
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petition,  and  no  cross-complaint  is  filed  by  any  of 
them  tendering  any  issue  between  themselves,  and 
they  in  no  manner  express  to  the  court  a  desire  or  re- 
quest to  have  their  respective  interests  in  the  premises 
set  off,  that  the  court  may,  under  such  circumstances, 
proceed  to  order,  upon  the  petition  alone,  that  parti- 
tion be  made  among  such  defendants,  and  assign  to 
each  the  interests  alleged  in  the  petition,  and  thereby 
preclude  said  defendants,  as  between  each  other,  as 
to  all  their  rights,  titles  and  interests  in  and  to  the 
real  estate  which  was  the  subject  of  partition.  The 
language  of  section  1203,  supra,  is,  "If  *  *  *  it 
shall  appear  that  partition  ought  to  be  made  the  court 
shall  award  an  interlocutory  judgment  that  partition 
be  made  to  parties  tcko  may  desire  the  same,  ♦  ♦  ♦ 
taking  into  consideration  advancements  ♦  ♦  ♦ 
and  the  residue  of  the  premises  shall  remain  for  the  per- 
sons entitled  thereto,  subject  to  future  partition.^^  (The 
italics  are  our  own.)  In  Pipes  v.  Hobbs,  83  Ind.  43,  this 
court,  in  passing  upon  the  sufficiency  of  a  petition  in 
a  partition  action,  said,  "The  statute  provides  that 
*the  court  shall  award  an  interlocutory  judgment  that 
partition  be  made  to  parties  who  may  desire  the  same, 
specifying  therein  the  share  assigned  to  each,  ♦  ♦  ♦ 
and  the  residue  of  the  premises  shall  remain  for  the 
persons  entitled  thereto,  subject  to  a  future  parti- 
tion.^   ♦    ♦     ♦ 

"The  court  needsto  know  the  interest  or  shares  so  far 
as  to  be  able  to  specify  them  in  making  the  partition, 
— ^the  portions  that  are  to  be  set  off,  each  to  the  owner 
or  owners  thereof  desiring  partition,  and  the  residue, 
which  is  not  to  be  partitioned  among  its  owners,  must 
be  known. 

"When  there  are  two  or  more  defendants,  and  the 
complaint  has  described  the  premises  and  the  plain- 
tiflf^s  right  and  title  therein,  showing  the  share  which 
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he  dmres  to  have  assigned  to  him  by  partition,  it  is 
a  sufficient  further  compliance  with  the  statute  to  set 
forth  the  rights  and  titles  of  the  parties  interested  in 
the  residue  of  the  premises  as  one  share  owned  by 
them  all,  leaving  the  parties  entitled  to  such  residue, 
each  of  whom  should  be  best  qualified  to  state  his 
individual  interest,  to  seek  partition  for  themselves. 
If  one  of  such  defendants  desire  that  his  individual 
share  be  set  off  to  him,  he  has  an  interest  in  having 
the  record  to  indicate  that  share,  and  he  may  state  it 
in  his  own  pleading/' 

This  decision  seems  to  assert  a  correct  rule,  and 
supports  us  in  holding,  as  we  do,  under  the  facts  in 
this  case,  that  it  was  not  essential  in  the  partition 
action  instituted  by  the  Mabrys,  in  order  to  award  to 
them  the  right  or  relief  to  which  they  were  entitled, 
for  the  court  to  so  extend  its  order  as  to  direct  parti- 
tion to  be  also  made  among  the  defendants,  and  order 
shares  corresponding  to  those  recited  by  the  plaintiffs 
in  their  petition  to  be  set  ofif  in  severalty  to  each  of 
said  defendants.  But,  the  court  in  the  case  in  ques- 
tion having  so  ordered,  and  also  confirmed  the  actionof 
the  commissioners,  in  assigning  in  severalty  the  al- 
leged interests  to  the  defendants,  including  appellant 
and  the  appellee,  the  question  is,  can  the  appellee, 
who  had  devested  himself  of  all  interest  in  the  land 
prior  to  the  action  in  partition,  shield  himself  behind 
such  judgment,  and  thereby  parry  the  force  and  effect 
of  his  warranty  deed,  and  succeed  in  virtually  wrest- 
ing the  land  from  the  appellant  for  his  own  benefit? 
It  has  been  repeatedly  held  by  this  court  that  ordi- 
narily a  judgment  in  partition  does  not  settle  questions 
of  title  unless  the  same  have  been  directly  put  in  issue 
by  the  pleadings;  or,  in  other  words,  the  judgment 
does  not  create  a  new  title,  nor  affect  after-acquired 
titles,  but  simply  divides  the  premises  into  separate 
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shares  under  the  titles  existing  at  the  time  of  parti- 
tion. This  seems  to  be  the  doctrine  asserted  in 
Miller  v.  Noble^  86  Ind.  527;  Elston  v.  Piggott,  94  Ind. 
14;  Hahig  v.  Dodgty  127  Ind.  31.  Tide  Black  on  Judg- 
ments, sections  660  and  661.  Ordinarily  the  presump- 
tion is  that  title  is  not  in  issue  in  a  partition  proceed- 
ing.   Green  v.  Brown  ^  146  Ind.  1. 

But  it  must  be  accepted  as  a  well  affirmed  principle 
of  law  that  a  judgment  or  decree  in  a  partition  suit, 
when  the  court  has  jurisdiction  over  the  parties  and 
the  subject-matter,  is  as  conclusive  between  the^  par- 
ties upon  all  the  material  issues  in  the  case  which 
the  court  was  called  upon  to  examine,  and  which, 
under  the  pleadings,  were  tried  and  determined,  as 
are  judgments  in  other  actions.  Freeman  on  Co-Ten- 
ancy, section  530 ;  Isbell  v.  Stewart,  125  Ind.  112 ;  HaUg 
V.  Dodge,  supra;  Freeman  on  Judgments,  section  304; 
Black  on  Judgments,  supra.  In  fact,  it  is  an  essential 
element  or  principle  underlying  the  doctrine  of  former 
adjudication  that  the  judgment  in  the  former  action 
settles  all  material  issues  involved  between  the  parties 
to  that  action,  and  all  matters  which  might  have  been 
properly  litigated  and  determined  within  the  issues 
made  or  tendered  by  the  pleadings  in  the  case,  and  to 
this  extent  the  judgment  is  not  subject  to  a  collateral 
attack.  1  Van  Fleet's  Former  Adjudication,  p.  2; 
Faught  v.  Faught,  98  Ind.  470.  This  is  the  rule  as- 
serted and  adhered  to  by  this  court  from  Fischli  v. 
Fischli,  1  Blackf.  360,  down  to  the  present  time,  and 
this  principle  is  applicable  to  final  judgments  in  par- 
tition the  same  as  it  is  to  those  in  other  actions. 
Watson  V.  Camper,  119  Ind.  60.  The  court  or  jury  try- 
ing the  cause,  however,  cannot,  in  any  case,  legiti- 
mately go  outside  of  the  issues  under  the  pleadings,  and 
determine  matters  not  embraced  within  such  issues; 
and  what  was  not  within  the  latter,  although  they 
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might  have  been  extended  to  include  it,  will  not,  at 
least,  be  presumed  to  have  been  conclusively  adjudi* 
cated.  Oriffin  v.  Wallace^  66  Ind.  410,  and  cases  there 
cited.  It  is  affirmed  in  Jones  v.  Verty  121  Ind.  140, 
that  a  party,  to  successfully  invoke  the  doctrine  of 
former  adjudication,  must  be  one  who,  in  the  former 
action,  tendered  to  the  party  against  whom  he  invokes 
it  an  issue  to  which  the  latter  could  have  demurred  or 
pleaded ;  and,  where  two  or  more  defendants  make  an 
issue  with  the  plaintiff,  a  judgment  determining  that 
issue  in  favor  of  the  defendant  does  not  settle  the  ques- 
tionl)etween  codefendants.  In  the  case  last  cited  the 
action  was  instituted  to  foreclose  a  vendor's  lien.  The 
defendants  sought  to  avail  themselves  of  the  defend 
of  former  adjudication,  and  alleged  in  their  answer 
that  in  a  fomaer  suit  prosecuted  by  one  Sterne  to  fore- 
close a  mortgage,  to  which  action  the  plaintiff  and 
defendants  were  party-defendants,  the  former  had  set 
up  the  lien  then  in  controversy,  and  the  court  rendered 
its  judgment  against  Sterne,  the  plaintiff,  and  quiete<l 
the  title  of  the  defendants  to  the  real  estate  described 
in  the  complaint.  It  was  held  that  these  facts  fell  far 
short  of  constituting  a  good  defense.  The  court,  in 
passing  upon  the  question,  in  the  course  of  its  opinion, 
per  Mitchell,  J.,  said:  "The  defendants  in  the  fore^ 
closure  suit  might  possibly  have  put  the  validity  of 
the  vendor's  lien  in  issue  by  filing  a  cross-complaint 
Woolery  v.  Graysoriy  110  Ind.  149.  This  does  not  ap- 
pear to  have  been  done,  and  we  cannot  presume  that 
it  was.  There  does  not  seem  to  have  been  any 
issue  tendered  or  made,  between  the  defendants.  In 
short,  there  does  not  appear  to  have  been  any  suit 
pending  between  them.  Any  judgment,  therefore, 
that  the  court  may  have  pronounced,  which  purported 
to  settle  any  title,  or  claim,  between  the  defendants, 
was  coram  non  judice,  and  void.  McFadden  v.  Ross,  108 
Ind.  512;  GHffin  v.  Wallace,  66  Ind.  410.'* 
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It  is  asserted  in  Wilbridge  v.  CdsCy  2  Ind.  36,  that 
"without  an  issue,  nothing  is  tried,  and,  of  course, 
nothing  determined,  and  a  judgment  in  such  case 
should  bind  neither  party."  Unless  it  can  be  said  that 
the  issue  raised  alone  by  the  petition  in  the  partition 
suit  was  sufficient  to  warrant  the  court  in  determin- 
ing the  question  of  title  between  appellant  and  appel- 
lees then  there  was  no  o^her  issue,  as  we  have  seen, 
under  which  it  could  have  been  decided. 

The  facts  necessary  to  constitute  a  cause  of  action 
in  favor  of  the  Mabrys,  and  entitle  them,  under  the 
statute,  to  a  partition  of  their  alleged  moiety,  it  would 
seem,  were  that  they  held  and  owned  the  same  in  the 
lands  described  in  their  petition,  undivided,  as  ten- 
ants in  common  with  the  defendants.  These  appear 
to  have  been  the  only  material  issues  which  were  ten- 
dered by  the  petition  to  the  defendants.  All  such 
matters,  and  all  others  coming  within  the  material 
issues  in  the  case,  as  between  the  plaintiffs  and  de- 
fendants, must  be  held  to  have  been  settled  by  the 
judgment,  and  as  to  such  matters  it  would  not  be 
open  to  collateral  attack.  But  it  cannot,  in  reason,  be 
said  that  the  issue  so  raised  by  the  petition  must  be  pre- 
sumed and  held  to  have  conclusively  settled  all  matters 
between  the  defendants.  As  it  appears,  none  of  the 
defendants  filed  a  cross-complaint,  nor  in  any  manner 
appeared  to  the  action,  and  requested  partition  of 
their  interests,  and  in  reality  no  issue  was  raised  in 
any  way  by  the  defendants  as  between  each  other.  It 
is  evident,  therefore,  under  such  circumstances,  in  the 
light  of  the  authorities,  that  it  can  be  said  that  the 
court  was  not  called  upon,  nor  was  it  relevant  for  it, 
to  examine  into  and  determine  matters  of  an  adverse 
nature  existing  between  any  of  the  defendants.  While 
it  may  be  conceded  that  under  section  386,  Burns'  R. 
S.  1894  (383,  B.  S.  1881),  the  defendants,  by  their  de- 
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fault  in  question,  as  between  them  and  Mabrys,  the 
plaintiffs,  must  be  deemed  to  have  admitted  all  the 
material  and  traversable  averments  constituting  the 
cause  of  action.  That  such  is  ordinarily  the  result  of 
a  defendant's  default,  has  been  repeatedly  decided  by 
this  court.  But  surely  the  rule  cannot  be  extended 
so  as  to  justify  a  holding  that  appellant,  by  her 
default,  admitted  that  she  jv^as  seized  of  an  interest 
in  the  realty  of  three-sevenths  only,  and  appellee,  her 
codefendant,  of  one-seventh.  In  fact,  we  fail  to  rec- 
ognize any  features  or  provisions  in  the  partition  stat- 
ute which  can  be  said,  on  the  default  of  the  defendants 
in  the  action  instituted  by  the  Mabrys,  to  have  put  in 
issue,  %p9o  facto,  any  title  or  interest  between  any  of 
said  defendants,  so  as  to  warrant  the  court  by  its  judg- 
ment to  conclusively  adjudicate  the  same.  Decisions 
of  other  states,  to  which  we  have  been  referred,  were 
in  partition  procedings  based  upon  statutes  quite  dif- 
ferent from  our  own,  and  therefore  are  not  influential 
on  the  question  here  involved.  The  case  of  Forder  v. 
DaviSy  38  Mo.  107,  in  no  manner  lends  support  to  appel- 
lees' contention.  The  facts  in  that  case  were  dissim- 
ilar from  those  in  this  appeal,  and  the  statute  under 
which  the  partition  there  involved  was  made  differed, 
in  an  essential  respect,  from  our  own.  It  is  true,  the 
Missouri  statute  required  the  petition  to  set  forth  the 
titles  of  all  the  parties  interested  in  the  lands,  but  it 
also  required  the  court  to  declare  the  interests  of  the 
defendants  in  the  realty,  as  well  as  that  of  the  peti- 
tioner, and  it  made  such  judgment  binding  and  con- 
clusive as  to  all  parties  to  the  proceedings. 

It  may  be  correctly  said  that  the  Mabrys  by  their 
petition  for  partition,  challenged  the  defendants,  one 
and  all,  to  set  up  and  avail  themselves  of  any  title 
or  matter  which  would  defeat  the  former  in  their  de- 
mands for  partition,  or  which  would  diminish  the 
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interest  which  they  claimed  to  have  and  hold  in  the 
peal  estate;  but  certainly  it  cannot  be  successfully 
urged  that  the  petition  also  required  or  compelled  the 
appellant  to  present  and  litigate  all  matters,  rights, 
and  titles  as  between  herself  and  appellee,  and,  having 
failed  to  do  so,  she  must  now,  under  the  circumstances, 
be  held  to  be  precluded  by  the  court's  judgment  in 
ordering  and  confirming  partition  among  the  defend- 
ants. The  contention  that,  under  the  facts,  such 
must  be  the  result,  in  our  opinion  is  destitute  of  any 
reasonable  support.  To  aflSrm  such  a  rule  would  not 
only,  as  we  believe,  operate  mischievously  in  the 
future,  but  would  manifestly  work  an  injustice  in  the 
case  at  bar.  That  defendants  in  a  partition  proceed- 
ing may,  between  themselves,  by  a  cross-complaiut, 
settle  all  legal  or  equitable  rights  and  titles  is  well 
settled.  Martindale  v.  Alexander,  26  Ind.  104;  Milligafi 
V.  PoolCy  35  Ind.  64;  Ferris  v.  Reed^  87  Ind.  123. 

Without  further  extending  this  opinion,  we  are  con- 
strained to  hold  that  the  petition  filed  by  the  Mabrys 
for  partition  did  not  put  in  issue,  between  appellant 
and  appellees,  the  title  which  the  former  held  by  the 
deed  from  the  latter,  and  therefore,  she  is  not  pre- 
cluded or  estopped  by  the  judgment  from  asserting, 
as  against  appellees,  her  title  to  the  land  in  dispute 
through  said  deed.  We  must  not  be  understood  as 
holding  that,  had  appellant,  under  the  circumstances, 
been  satisfied  with  the  share  assigned  to  her,  and  had 
accepted  and  acquiesced  in  such  partition,  she  would 
not  have  thereby  confirmed  the  same,  and  made  it 
effectual  between  her  and  the  appellee,  nor  as  to  what 
would  be  her  situation  were  this  controversy  between 
her  and  an  innocent  purchaser  for  value  from  appellee. 
These  questions  are  not  involved,  and  therefore  not 
decided. 

Vol.  149—81 
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It  follows  that  the  court  erred  in  its  conclusion  of 
law,  and  the  judgment  is  reversed,  and  the  cause  re- 
manded to  the  lower  court,  with  instructions  to 
restate  its  conclusion  in  favor  of  appellant,  and 
render  its  judgment  quieting  her  title  to  the  lands  in 
question. 

Dissenting  Opinion. 

HOWAKD,  C.  J.  (Dissenting.) — While  agreeing  with 
the  greater  part  of  what  is  said  in  the  principal  opin- 
ion, I  yet  find  myself  unable  to  join  in  the  conclusion 
peached  by  the  majority  of  the  court  as  to  the  force 
and  effect  of  the  decree  rendered  in  the  partition  suit 
That  decree,  as  I  think,  was  binding  upon  the  appel- 
lant as  well  as  upon  all  other  parties  thereto,  and  was 
a  complete  estoppel  against  any  right  on  her  part  to 
bring  this  action  to  quiet  her  title  to  land  there  set  off 
to  appellee. 

The  appellant  and  the  appellee,  Daniel  E.  Cathcart, 
are  children  of  William  Cathcart,  deceased.  This 
action  was  brought  by  her  to  quiet  her  title  to  a  part 
of  the  lands  owned  by  her  said  father  at  the  time  of 
his  death.  There  are  seven  children  of  William  Cath- 
cart, and  the  share  of  Daniel  E.  Cathcart,  being  the 
undivided  one-seventh  of  the  real  estate  of  his  said 
father,  or  eleven  acres,  as  set  off  in  partition,  is  the 
land  here  in  controversy*-  This  land  appellant  claims 
was  conveyed  to  her  by  her  said  brother  by  an  unre- 
corded deed,  previous  to  the  partition  suit;  but  he 
claims  that  the  land  was  set  off  to  him  in  said  par- 
tition. 

The  court  finds  specially  that  in  1893,  Daniel  E. 
Cathcart  conveyed  to  appellant  his  said  undivided  one- 
seventh  interest,  but  that  the  deed  therefor,  though 
delivered,  was  never  recorded;  that,  in  September, 
1896,  in  a  partition  suit,  to  which  the  appellant  and 
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the  appellee  Daniel  E.  Cathcart,  together  with  all  the 
other  owners  of  the  said  lands  of  William  Cathcart, 
deceased,  were  made  parties,  it  was  alleged  in  the 
complaint  that  this  appellant  owned  three-sevenths 
interest  in  said  land,  instead  of  four-sevenths,  and 
that  the  appellee  Daniel  E.  Cathcart  owned  one- 
seventh  ;  that  this'appellant  and  the  said  appellee  were 
duly  summoned  in  said  suit  for  partition,  but  each 
made  default;  that  the  court  found  the  allegations  of 
the  complaint  to  be  true,  and  ordered  said  lands  par- 
titioned and  set  off  in  severalty,  as  stated  and  prayed 
for  in  said  complaint;  and  that  the  land  in  dispute 
here  was,  in  said  action,  set  off  to  the  appellee  Daniel 
E.  Cathcart,  and  the  partition  so  made,  confirmed  and 
ordered  made  effectual  by  the  court,  and  no  appeal  has 
been  taken  from  said  judgment.  As  conclusions  of 
law,  the  court  found  that  the  appellant  never  owned 
in  severalty  the  particular  land  here  sued  for,  and, 
the  partition  record  being  agaiu'St  her,  she  is  now  es- 
topped from  suing  in  ejectment  for  the  eleven  acre 
tract. 

Appellant  seems  to  occupy  an  inconsistent  position. 
She  claims  the  eleven  acres,  as  set  off  by  metes  and 
bounds  in  the  partition  suit.  But  in  the  partition  pro- 
ceedings the  eleven  acres  were  set  off  to  her  brother 
Daniel,  and  not  to  her.  Her  remedy,  if  any  wrong 
were  done  her,  would  seem  to  have  been  to  appear  to 
the  partition  suit,  and  assert  her  claim  under  the 
deed  from  Daniel.  Having  failed  to  appear  there, 
and  having  failed  to  appeal  from  the  judgment  there 
entered,  or  to  bring  any  direct  attack  against  such 
judgment,  it  must  be,  as  the  court  concluded,  that  she 
is  estopped  from  making  claim  to  the  eleven  acres 
there  set  off  to  her  brother. 

It  is  said  that  the  title  to  the  land  in  controversy 
was  not  put  in  issue  by  the  partition  suit.    The  record, 
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as  it  seems  to  me,  shows  that  the  title  then  held  by 
each  of  the  parties  was  in  issue.  The  complaint, 
alleged  that  she  was  the  owner  of  three-sevenths,  in 
value,  of  her  father's  land,  instead  of  four-sevenths, 
and  that  her  brother  was  the  owner  of  the  one- 
seventh  now  claimed  by  her.  She  did  not  appear  to 
that  suit,  but,  by  her  default,  admitted  that  the  alle- 
gations of  the  complaint  were  true,  as,  indeed,  the  court 
also  expressly  found.  Whatever  ownership  she  theu 
had  in  the  land,  was  in  issue,  and  before  the  court  for 
determination;  and  it  was  adjudged  that  she  was  the 
owner  of  three-sevenths  only,  in  value,  and  the  same 
was  accordingly  set  off  to  her.  If  the  judgment  so 
entered  were  not  conclusive,  the  partition  suit  would 
be  but  an  idle  proceeding. 

It  is  true  that  title,  or,  rather,  the  particular  nature 
and  duration  of  a  title,  are  not  in  every  case  in  issue 
in  a  partition  suit.  Whether  the  title  is  a  fee  simple, 
a  life  estate,  a  fee  for  life,  a  fee  encumbered  with  a  lien, 
or  is  one  held  in  trust,  may  not  always  be  put  in  issue 
by  the  pleadings,  and  so  may  not  be  determined  in  the 
action.  "The  decree  in  partition,^'  as  said  in  Elston  v. 
Piggott,  94  Ind.  14,  "operates  only  upon  the  title  held 
at  the  time  the  suit  was  instituted."  After-acquired 
titles  are  not  affected.  Freeman  Co-Ten.  (2d  ed.)  sec- 
tion 532;  Kitts  V.  Willson,  140  Ind.  604.  But  provided 
only,  at  the  time  of  the  partition,  one  has  title  and  the 
right  of  possession  to  an  undivided  interest  in  land, 
the  same  may  be  set  off  to  him  in  severalty.  Shaw 
V.  Beers,  84  Ind.  528. 

In  the  case  at  bar,  however,  the  nature  of  the  title 
claimed  is  not  in  doubt.  The  eleven  acres  in  contro- 
versy were  set  apart  to  Daniel  E.  Cathcart  as  the 
equivalent  in  value  of  his  undivided  one-seventh  inter- 
est as  heir  of  his  father.  The  appellant's  claim  is  that 
three  years  previous  to  the  partition  a  deed  had  been 
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made  to  her  by  him  for  said  one-seventh  interest.  There 
was,  therefore,  before  the  court,  the  simple  question  of 
the  then  ownership  of  the  land,  and  the  right  to  the  pos- 
session of  the  same;  and  the  judgment  on  the  issue  so 
made  must  be  conclusive.  Appellant  does  not  pretend 
that  her  title  to  the  land,  or  her  right  to  its  possession, 
is  different  now  from  what  it  was  then.  But  appellee 
then  had  both  title  and  the  right  to  possession,  or  else 
the  judgment  of  the  court  must  go  for  naught.  Ex- 
actly the  same  question  then  decided  cannot  be  here 
again  brought  up  for  decision. 

In  I  shell  Y.  Stewart  y  125  Ind.  112,  partition  of  lands 
inherited  from  a  first  husband  was  made  between  the 
widow  and  children,  the  second  husband  being  also 
joined  as  a  party.  The  court  ordered  the  land  sold,  and 
the  proceeds  distributed  according  to  the  interests  of 
the  parties  in  the  land,  except  that  the  widow's  portion 
was  put  in  charge  of  a  trustee,  to  pay  the  income  to 
her  and  her  husband  during  her  lite,  after  which  her 
share  was  to  be  distributed  among  the  children.  On 
her  death  the  husband  sought  an  order  to  have  one- 
third  of  his  wife's  share  paid  to  him.  It  was  held  that 
the  judgment  in  partition  was  conclusive  as  to  the 
interests  of  the  parties,  and  could  not  be  thus  collater- 
ally attacked  or  modified.  "We  are  not  willing,*' 
said  the  court,  "to  extend  the  doctrine  of  such  cases  as 
At)ery  v.  Akins,  74  Ind.  283;  Utterback  v.  Terhune,  75 
Ind.  363,  and  Miller  v.  Noble,  86  Ind.  527,  to  such  a  case 
as  this,  for  we  think  those  cases  and  the  cases  follow- 
ing them  restrict  the  effect  of  a  judgment  in  a  parti- 
tion suit  quite  as  much  as  can  possibly  be  done  under 
the  provisions  of  our  statute."  And  the  court  adds, 
quoting  from  Freeman  on  Co-Ten.,  section  530:  "The 
rule  that  a  judgment  is  conclusive  upon  all  the  issues 
determined  by  it,  is  not  the  less  applicable  to  judg- 
ments in  partition  than  to  judgments  in  any  other 
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form  or  kind  of  action."  See  also  Brown  v.  Chrepey  135 
Ind.  4,  and  Irvin  v.  Buckles^  148  Ind.  389. 

It  is  said  that  the  appellant  and  appellee  were  both 
defendants  in  the  partition  suit,  and  that^  while  the 
issues  as  between  the  plaintiff  and  the  defendants  in 
that  suit  were  finally  determined,  it  does  not  follow 
that  the  rights  of  the  defendants  as  to  one  another 
were  also  determined.  And  we  are  referred  to  cases 
where  an  action  is  brought  on  contract  against  two  or 
more  defendants,  and  where  such  defendants  are  not 
precluded  afterwards,  by  independent  actions,  from 
detennining  which  of  such  defendants  were  principals 
and  which  only  sureties.  As  to  the  cases  of  this  kind, 
the  statute  has  expressly  authorized  action  for  trial 
of  suretyship.  Section  1226,  Burns'  R.  S.  1894  (1212, 
R.  S.  1881). 

But  it  may  be  admitted  that  if,'  in  any  case,  the 
pleadings  do  not  involve  a  determination  of  the  rights 
and  interests  of  the  defendants  as  to  one  another,  there 
is  nothing  to  prevent  the  bringing  of  another  action 
to  determine  such  rights  and  interests.  It  is  simply 
a  question  of  former  adjudication;  and  if  in  the  orig- 
inal action  the  issues  afterwards  sought  to  be  deter- 
mined were  not,  and  could  not  be,  decided,  then  the 
bringing  of  the  subsequent  action  cannot  be  held  to 
be  a  collateral  attack  upon  the  first  judgment.  Thus, 
in  Jones  v.  Vert,  121  Ind.  140,  there  had  been  an  action 
for  foreclosure  of  a  mortgage  of  real  estate,  and  one 
of  the  defendants  had  sought,  by  answer,  to  set  up  a 
vendor's  lien  as  against  the  plaintiff  in  foreclosure. 
It  was  held  that  the  judgment  there  entered  was  no 
bar  to  an  action  afterwards  brought  by  the  holder  of 
the  vendor's  lien  to  foreclose  the  same  against  her 
codefendants.  It  is  plain  that  this  ruling  was  cor- 
rect. While  the  right  of  the  holder  of  the  vendor's 
lien^  as  against  the  plaintiff  in  foreclosure,  was  in 


NOVEMBER  TERM,  1897— Vol.  149.        487 

Finley  v.  Cathcart  et  aL 


issue  in  the  first  action,  and  was  there  determined, 
there  was  in  that  action  no  issue  as  to  the  rig'hts  of 
the  defendants  among  themselves  in  relation  to  such 
vendor^s  lien.  Moreover,  it  is  not  necessary  that  the 
complaint  to  foreclose  a  mortgage  should  state  the 
nature  of  the  liens  claimed  by  the  several  defendants 
thereto.  It  is  sufficient  to  state  simply  that  they 
claim  some  title  or  interest  in  the  property  subordi- 
nate to  the  rights  of  the  plaintiff. 

In  partition,  however,  it  is  different;  the  statute 
does  require  that  the  complaint  shall  set  forth 
"a  description  of  the  premises,  and  the  rights  and 
titles  therein  of  the  parties  interested."  The  then 
existing  rights,  titles,  and  interests  of  all  the  parties 
in  and  to  the  land  to  be  partitioned  are  therefore  put  in 
issue  by  the  very  pleading  prescribed  by  the  statute. 
Section  1201,  Burns'  R.  S.  1894  (1187,  R.  S.  1881).  So, 
in  McCarthy  v.  McCarthy^  66  Ind.  128,  a  complaint  in 
partition  which  "gave  a  description  of  the  land,  and 
set  forth  the  rights  and  titles  therein  of  the  parties 
respectively,"  was  held  to  be  a  compliance  with  the 
requirements  of  the  statute.  And  in  Shaw  v.  Parker, 
6  Blackf .  345,  the  court  said :  "The  order  for  a  parti- 
tion in  such  case  should  ascertain  and  declare  the  re- 
spective proportions  of  the  common  owners  of  the 
premises."  In  support  of  this  last  decision  was  cited 
the  strong  case  of  Ltase  v.  Garr,  5  Blackf.  353,  in  which 
Dewey,  J.,  with  unanswerable  argument,  set  forth  the 
nature  and  scope  of  a  decree  in  partition,  making  the 
partition  "firm  and  effectual  amongst  the  parties 
thereto  forever."  In  Wright  v.  Nipple,  92  Ind.  310,  it 
was  said,  in  like  manner,  that  an  interlocutory  judg- 
ment in  partition  "settles  and  determines  the  rights  of 
the  parties  in  the  common  property,  and  upon  these 
questions  it  is  final  and  conclusive."  See  further  Van 
Fleet  Col.  Attack,  sections  153, 155,  628,  631,  704,  and 
726. 
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In  addition,  the  question  here  is  not  whether  the 
court  might  have  made  a  different  decree,  not  whether 
it  might  have  set  off  to  the  defendants  in  the  partition 
suit  all  their  land  in  one  parcel,  subject  to  a  future 
partition  suit,  to  be  brought  by  them.  No  doubt  this 
could  have  been  done.  But  that  is  not  the  question 
before  us.  The  question  to  be  decided  in  this  action  is 
whether  the  court,  having  jurisdiction  of  the  persons 
and  the  subject-matter  in  the  partition  suit,  was  au- 
thorized to  make  the  decree  which  was  actually  made, 
and  whether  the  appellant  as  a  party  to  that  decree, 
having  failed  to  appeal  therefrom,  or  to  take  any  ac- 
tion to  set  it  aside,  may  now  make  this  collateral  at- 
tack upon  it. 

In  Missouri,  as  in  this  State,  the  statute  requires 
that  the  complaint  for  partition  shall  set  forth  the 
rights  and  titles  of  all  persons  interested  in  the  prem- 
ises sought  to  be  divided.  Under  this  statute,  it  was 
said,  in  Forder  v.  Davis,  38  Mo.  107,  as  cited  in  Free- 
man on  C!o-Ten.  (2d  ed.),  section  531:  "The  judgment 
of  partition  establishes  the  title  to  the  land  which  is 
the  subject  of  the  partition,  and,  in  an  action  of  eject- 
ment upon  adverse  possession,  or  an  adverse  title  ex- 
isting at  the  date  of  the  partition,  it  is  final  and  con- 
clusive at  law  upon  all  the  parties  to  the  record,  and 
upon  all  persons  holding  under  them  afterwards. 
•  »  »  «  »  rpijg  plaintiff  might  have  asserted  his 
adverse  title  in  the  partition  suit,  or  pleaded  it  in 
bar,  and,  if  decided  against  him,  he  had  his  remedy  by 
appeal  or  writ  of  error.  The  judgment  must  be  taken 
as  conclusive  here,  that  no  such  defense  was  made, 
or  that,  if  made,  it  was  decided  against  him.  Not  hav- 
ing asserted  his  claims  there,  they  were  wholly  barred 
by  law.'^ 

And  Mr.  Freeman  very  pertinently  adds:  "It  is, 
perhaps,  unfortunate  that  judges  so  often  remark  that 
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partition  confers  no  new  title,  but  only  divides  that 
which  the  parties  previously  possessed,  because  the  re- 
mark justifies  the  inference  that  a  judgment  in  par- 
tition has  little  or  no  effect  upon  the  title.  The  truth 
is  that  a  judgment  in  partition  is  as  conclusive  as  any 
other.  It  does  not  create  or  manufacture  a  title,  nor 
devest  the  title  of  anyone  not  actually  or  construct- 
ively a  party  to  the  suit;  but  it  does  operate  by  way 
of  estoppel;  it  prevents  any  of  the  parties  from  re- 
Utigating  any  of  the  issues  presented  for  deci^on,  and 
the  decision  of  which  necessarily  entered  into  the 
judgment;  and  it  devests  all  titles  held  by  any  of  the 
parties  at  the  institution  of  the  suit." 

Appellant's  title,  at  and  long  before  the  date  of  the 
partition  suit,  was  the  same  as  that  now  claimed  by 
her.  There  was  then  an  adjudication  against  her  as 
to  that  title,  and  I  think  that  she  should  now  be 
estopped  from  making  this  collateral  attack  upon  the 
judgment  to  which  she  was  then  a  party. 

McCabe,  J.,  concurs  in  the  dissenting  opinion. 

On  Petition  for  Rehearing. 

Per  Curiam.— 'The  appellee  in  this  cause  has  filed 
what  purports  to  be  a  petition  for  a  rehearing.  It 
wholly  fails  to  respond  to  the  requirements  of  rule 
thirty-seven  of  this  court,  for  the  reason  that  it  is  noth- 
ing more  than  a  general  statement  to  the  effect  that 
the  judgment  of  the  court  on  the  former  hearing  was 
erroneous.  In  fact,  the  paper  which  is  denominated 
a  "petition"  is  but  an  extended  argument  wherein 
the  appellee  reiterates,  and  attempts  more  fully  to 
support  the  reasons  given  in  his  original  brief,  in  op- 
position to  a  reversal  of  the  judgment  of  the  lower 
court.  A  petition  for  a  rehearing,  in  this  court,  is  a 
pleading,  and  should  not  be  an  argument;  and  in  order 
that  it  may  conform  to  the  rule  of  appellate  practice, 
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as  it  seems  to  be  settled  by  repeated  adjudications  of 
this  court,  it  must  state  specifically  the  errors  which 
the  petitioner  considers  the  court  committed  in  the 
result  reached  in  the  former  hearing,  and  general 
statements,  or  assertions,  that  the  decision  is  errone- 
ous, will  not  suffice.  An  applicant  for  a  rehearing 
should  include  in  his  petition  all  the  grounds  upon 
which  he  bases  his  claim  for  a  rehearing,  and  those 
not  included  therein,  will  be  deemed  by  the  court  to 
have  been  waived,  and  will  not  be  considered.  The 
alleged  petition  herein,  for  the  reasons  which  we  have 
stated,  does  not  comply  with  the  rul^  as  required,  and 
consequently  presents  no  question  for  review.  It  is 
therefore  overruled. 
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The  Clbvbland,  Cincinnati,  Chicagk)  and  St.  Louis 
Railway  Company  v.  Miller,  Administrator. 

[No.  17,577.    Ffled  February  17, 1808.] 

Spboial  Verdict.— FaiZttrc  to  Find  Fact  in  Favor  of  Party  Having 
Burden  of  Proof— A  failure  to  find  a  fact  in  favor  of  the  party  upon 
whom  the  burden  of  establishing  it  rests,  is  equivalent  to  an  express 
finding  against  him  as  to  that  fact,    p,  498. 

NsaiiiaENOE. — Willfulness. — Contributory  Negligence. — In  an  action 
against  a  railroad  company,  based  on  a  willful  killing  of  plaintiff's  in- 
testate, it  is  not  necessary  to  show  by  the  averments  of  the  complaint, 
nor  by  the  evidence  on  the  trial,  nor  the  facts  in  the  special  verdict, 
a  freedom  from  contributory  negligence  on  the  part  of  the  deceased 
person  at  the  time  the  injury  was  sustained,    pp.  498,  499. 

Same. — Willfulness. — To  constitute  a  willful  injury,  the  act  which 
produced  it  must  have  been  intentional,  or  done  under  such  circum- 
stances that  the  effects  which  followed  must  reasonably  have  been 
anticipated  as  the  natural  and  probable  consequences  thereof. 
p.  499. 

Railroads. — Injury  at  Crossing.  —  WUlfidness. — A  railroad  train 
going  at  the  rate  of  thirty-five  miles  an  hour  approached  the  cross- 
ing of  a  public  highway  in  the  country,  and  when  at  a  distance  of 
about  1,200  feet  therefrom  a  covered  buggy  in  which  a  traveler  was 
riding  was  discovered  by  the  fireman,  150  feet  from  the  crossing. 
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moving  towards  it  at  a  slow  gait.  The  side  curtains  on  the  buggy 
prevented  the  traveler  from  seeing  the  train,  and  a  strong  wind  was 
blowing  in  the  direction  thereof.  The  train  continued  its  speed,  and 
no  danger  signal  or  warning  was  given  until  the  locomotive  was 
within  ninety  feet  of  the  crossing,  when  the  fireman  called  to  the 
engineer  who  applied  the  brakes  and  shut  off  the  steam,  but  too  late 
to  prevent  the  killing  of  the  traveler  who  had  continued  to  approach 
the  crossing,  and  was  but  four  or  five  feet  therefrom  when  the 
brakes  were  applied.  Hddy  in  an  action  against  the  railroad  com- 
pany, that  the  acts  of  the  employes  in  charge  of  the  locomotive 
were  not  such  as  would  make  the  company  liable  for  a  willful  kill- 
ing,   pp.  491-510. 

Railroads. — Presumption  That  Person  Approaching  Crossing  Will 
Look  and  Listen. — The  employes  in  charge  of  a  railroad  train  have  a 
light  to  presume  that  a  traveler  on  a  public  highway,  who  is  ap- 
proaching a  crossing  of  the  railroad,  will  not  only  listen,  but  that 
he  will  look  in  each  direction  for  approaching  trains,    jp.  6O4, 

Same. — Special  Verdict, — Incredible  Finding, — In  an  action  against  a 
railroad  company  for  damages  for  injury  willfully  inflicted  on  plain- 
tiff's intestate,  a  conclusion  on  the  part  of  the  jury  that  the  fireman 
on  the  locomotive,  when  approaching  a  highway  crossing,  toward 
which  a  traveler  was  leisurely  driving,  actually  knew  what  was 
in  the  mind  of  such  traveler,  and  what  he  would  do  under  the  cir- 
cumstances, cannot  be  accepted  as  credible,    pp,  607 ^  608, 

NBGLiaENCB. — Willfulness.— Special  Verdict. — An  action  for  a  willful 
injury  is  not  supported  by  a  finding  that  the  injury  was  the  result 
of  gross  negligence,    pp.  608-610, 

From  the  Tippecanoe  Circuit  Court.  Reversed. 

C.  B.  Stuart,  W.  V.  Stuart,  E.  P.  Hammond,  G.  P. 
Haywood,  J.  T.  Dye,  B.  K.  Elliott  and  W.  F.  Elliott, 
for  appellant. 

J.  F.  McHugh,  A.  L.  Kumler  and  T.  F.  Oaylord, 
for  appellee. 

Jordan,  J. — Appellee's  intestate,  Dr.  Joseph  H. 
Baker,  of  the  age  of  thirty-nine  years,  on  the  16th  day 
of  December,  1893,  was  killed  as  he  was  in.  the  act  of 
passing  over  appellant's  railroad  track  at  the  crossing 
of  a  public  highway  in  the  country,  in  Tippecanoe 
county,  Indiana,  by  reason  of  one  of  appellant's  en- 
gines, to  which  a  caboose  was  attached,  colliding  at 
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said  crossing  with  the  buggy  in  which  Baker  was  rid- 
ing. The  complaint  originally  was  in  three  para- 
graphs; the  first  proceeded  upon  the  theory  that  the 
injury  which  caused  the  death  of  the  deceased  was 
willfully  and  purposely  inflicted  by  appellant's  serT- 
ants  in  charge  of  said  engine,  it  being  alleged  that 
said  servants  "willfully  and  purposely,  and  without 
any  regard  to  the  life  or  rights  of  said  decedent, 
caused  the  said  locomotive  engine  to  run  and  strike 
upon  and  against  said  buggy  in  which  the  said  Joseph 
H.  Baker  was  then  and  there  riding,"  etc.  The  second 
and  third  paragraphs  were  based  upon  the  alleged 
negligent  killing  of  Baker  by  appellant.  A  demurrer 
to  each  paragraph  was  overruled,  and  appellant  an- 
swered by  a  general  denial.  After  the  introduction  of 
the  evidence,  appellee  dismissed  the  second  and  third 
paragraphs  of  his  complaint,  and  the  cause  was  sub- 
mitted to  the  jury  upon  the  cause  of  action  set  up  in 
the  first  paragraph.  The  jury  returned  a  special  ver- 
dict, upon  which  both  the  appellant  and  appellee 
moved  for  judgment.  The  court  denied  the  motion  of 
the  former  and  sustained  that  of  the  latter,  and  ren- 
dered judgment  in  his  favor  for  five  thousand  dollars, 
being  the  amount  of  damages  assessed  by  the  jury  in 
the  special  verdict. 

The  errors  assigned  in  this  court,  are,  in  part,  based 
upon  the  court's  overruling  the  demurrer  to  the  first 
paragraph  of  the  complaint,  and  upon  its  sustaining 
the  motion  of  the  appellee  for  judgment  on  the  ver- 
dict, and  in  denying  that  of  appellant,  and  in  overrul- 
ing its  motion  for  a  new  trial. 

Assuming,  without  deciding,  that  the  first  para- 
graph of  the  complaint  suflBciently  charges  a  willful 
or  intentional  killing  of  the  deceased  by  the  servants 
of  appellant,  we  pass  to  the  consideration  of  the  suf- 
ficiency of  the  facts  embraced  in  the  special  verdict 
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to  sustain  the  judgment  under  the  issue  raised  by  the 
first  paragraph  of  the  complaint. 

The  verdict,  after  stating  facts  to  show  that  the 
plaintiff  is  the  administrator  of  the  estate  of  Joseph 
H.  Baker,  deceased,  etc.,  and  that  the  defendant  is  a 
corporation  operating  a  railroad  from  the  city  of  In- 
dianapolis, Indiana,  through  the  township  of  Wea,  in 
Tippecanoe  county,  in  said  State,  proceeds  as  follows: 
"that  in  said  Wea  township  the  railroad  track  of  said 
defendant  is  crossed  by  a  public  highway,  which  is 
frequently  traveled,  known  as  the  ^Stubtail  Gravel;'  , 
that  said  highway  runs  in  a  northerly  and  southerly 
direction,  and  crosses  said  railroad  track  on  the  same 
grade;  that  said  railroad  track  at  said  point  runs  in  a 
northwesterly  and  southeasterly  direction,  and  ap- 
proaches and  crosses  said  highway  from  the  south- 
east at  an  angle  of  forty  degrees;  that  from  a  point  on 
said  railroad  track  2,265^  feet  southeast  of  said  high- 
way crossing  said 'railroad  track  is,  for  a  distance  of 
1,391  feet  towards  said  highway  crossing  on  a  de- 
scending grade  of  25 1-3  feet  per  mile,  and  from  there 
to  said  highway  crossing  is  on  an  ascending  grade 
of  six  feet  per  mile;  that  at  a  point  2,265^  feet 
southeast  of  said  highway  crossing,  and  extending 
thence  in  a  southeasterly  direction  along  the  west 
side  of  said  railroad  track  for  a  distance  of  2,300  feet, 
there  is  a  hedge  fence  20  to  25  feet  high;  that  at 
a  point  482  feet  southeast  of  said  highway  crossing, 
and  from  thence  for  a  distance  of  525^  feet,  said  rail- 
road track  is  in  a  cut  which  is  in  some  places  six  feet 
deep,  but  of  an  average  depth  of  3|  feet;  that  on  the 
east  side  of  said  highway,  and  south  of  said  railroad 
track,  there  is  a  barn  and  frame  house;  that  the  north 
line  of  said  barn  is  452  feet  south  of  the  place  where 
said  highway  and  railroad  cross;  that  the  north  line 
of  said  frame  house  is  337  feet  south  of  said  crossing; 


494  SUPREME  COURT  OP  INDIANA, 

The  CleTeland,  eta,  R.  W.  Co.  v.  Miller,  Admr. 

that  said  barn  and  house  are,  respectively,  18  and  48i 
feet  long  from  north  to  south;  that  the  distance  be- 
tween said  house  and  barn  is  about  67  feet;  that  said 
barn  and  house  are  respectively,  19i  and  17f  feet  high, 
and  are,  respectively,  78  and  65  feet  from  said  high- 
way; that  said  railroad  crossing  and  said  surround- 
ings are  practically  the  same  now  as  they  were  on  the 
16th  day  of  December,  1893;  that  on  the  16th  day  of 
December,  1893,  Joseph  H.  Baker,  the  decedent,  was 
riding  along  said  highway  in  a  buggy  which  made  con- 
siderable noise,  drawn  by  a  horse  driven  by  him,  and 
as  he  approached  said  railroad  crossing,  and  had 
reached  a  point  on  said  highway  between  said  bam 
and  house,  he  leaned  forward,  listened,  and  looked  east- 
ward for  the  approach  of  a  train  towards  said  cross- 
ing from  the  southeast,  and  did  not  see  nor  hear  any 
train  approaching  said  crossing  from  the  southeast; 
that  the  buggy  in  which  the  decedent  was  then  riding 
was  an  ordinary  top  buggy,  and  had  its  side  curtains 
on,  and  said  decedent  could  not  see  in  an  easterly  di- 
rection without  leaning  forward;  that  the  horse  draw- 
ing said  buggy  was  gentle,  and  would  not  frighten  at 
the  approach  of  a  railroad  train;  that  said  decedent 
did  not  look  for  nor  learn  of  the  approach  of  a  train 
on  said  railroad  track  from  the  southeast  until  he  had 
reached  and  entered  upon  said  railroad  track  of  the 
defendant ;  that  as  said  decedent  approached  said  rail- 
road crossing  in  said  buggy  as  aforesaid,  the  horse 
drawing  the  same  proceeded  in  a  slow  trot  until  it 
had  reached  a  point  on  said  highway  150  feet  south  of 
said  railroad  crossing;  that  from  said  point  on  said 
highway  150  feet  south  of  said  crossing  said  liorse 
drawing  said  buggy  proceeded  in  a  slow  walk  until  it 
had  entered  upon  the  track  of  said  defendant  at  said 
highway  crossing;  that  as  said  decedent  approached 
said  crossing  as  aforesaid  his  view  of  a  train  approach- 
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ing  said  crossing  from  the  southeast  was  obstructed 
by  said  hedge  fence,  said  barn,  and  said  house,  and 
that  said  hedge  fence,  barn,  and  house  were  the  only 
obstructions  to  decedent's  view  of  an  approaching 
train  on  said  track  from  the  southeast  for  a  distance 
of  more  than  one-half  mile  south  of  said  crossing;  that 
on  the  16th  day  of  December,  1893,  at  12:50  o'clock 
p.  m.,  a  locomotive  engine,  with  a  caboose  attached, 
left  North  Indianapolis,  Indiana,  in  charge  of  the 
servants  of  the  defendant,  and  proceeded  towards  said 
city  of  Lafayette;  that  said  train  was  a  non-scheduled 
or  *wild  train,'  and  was  not  limited  as  to  speed;  that  at 
or  near  Culvers,  and  about  three  miles  southeast  of 
said  crossing,  said  train  approached  and  passed  three 
highway  crossings  running  at  the  rate  of  sixty  miles 
an  hour,  without  the  whistle  or  bell  attached  to  said 
engine  being  sounded  or  rung;  that  said  engine  and 
caboose  approached  and  passed  a  highway  crossing 
about  three-fourths  of  a  mile  southeast  of  the  place 
where  said  railroad  track  crosses  said  highway  known 
as  the  *Stubtail  Gravel'  at  a  speed  of  fifty  miles  an 
hour  without  the  whistle  or  bell  attached  to  said  en- 
gine being  sounded  or  rung;  that  said  engine  and  ca- 
boose approached  and  passed  a  highway  crossing 
about  2,240  feet  southeast  of  the  place  where  said 
railroad  track  crosses  said  highway  known  as  the 
'Stubtail  Gravel'  without  the  whistle  or  bell  attached 
to  said  engine  being  sounded  or  rung;  that  the  act  of 
said  defendanfs  servants  in  not  sounding  said 
whistle  or  ringing  said  bell,  when  approaching  said 
crossings  as  aforesaid  was  done  with  a  reckless  dis- 
regard for  the  safety  of  persons  traveling  along 
said  highways  and  a  willingness  to  inflict  injury 
[our  italics];  that  on  the  16th  day  of  December, 
1893,  at  about  3:50  o'clock  p.  m.,  of  said  day,  said  loco- 
motive   engine,    with    said    caboose    attached,    ap- 
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proached  from  the  southeast  the  place  where  said  rail- 
road track  was  crossed  by  said  highway  known  as  the 
^Btubtail  Gravel'  at  a  high  rate  of  speed,  to  wit,  at 
least  thirty-five  miles  per  hour,  and  when  said  engine 
reached  said  crossing  it  struck,  with  great  force  and 
violence,  the  buggy  in  which  said  decedent  was  then 
and  there  as  aforesaid,  and  said  decedent  was  thereby 
thrown  from  said  buggy  on  the  ground,  and  was  there- 
by so  severely  injured  that  he  afterwards,  on  said  day, 
died  from  his  said  injuries  so  received  as  aforesaid; 
that  the  servants  of  the  defendant  who  were  then  and 
there  in  charge  of  said  locomotive  engine  did  not,  as 
they  approached  said  crossing,  sound  the  whistle  or 
ring  the  bell  attached  to  said  engine,  nor  give  any 
signal  whatever  of  the  approach  of  said  engine  to  said 
crossing;  that  when  said  engine  was  ninety  feet  from 
said  crossing  the  engineer  put  on  the  air  brakes  with 
which  said  engine  was  equipped,  shut  off  the  steam, 
and  reversed  said  engine;  that  the  speed  of  said  engine 
was  thereby  slackened,  and  said  engine  came  to  a 
stop  one-quarter  of  a  mile  northwest  of  said  crossing; 
that  on  the  afternoon  of  said  16th  day  of  December, 
1893,  the  wind  was  blowing  strongly  from  the  west, 
and  that  when  said  engine  was  approaching  said 
crossing  as  aforesaid  the  wind  was  blowing  strongly 
from  the  west,  and  against  said  engine,  and  prevented 
a  person  traveling  on  said  highway  near  said  crossing 
in  a  buggy  with  the  top  up  and  side  curtains  on  from 
hearing  the  approach  of  said  engine  to  said  crossing; 
that  when  said  engine  was  between  1,200  and  1,300 
feet  from  said  crossing  the  fireman,  who  was  on  the 
left  or  south  side  of  said  engine,  saw  the  horse  and 
buggy  in  which  the  decedent  then  and  there  was  on 
said  highway  approaching  said  railroad  crossing; 
that  when  said  fireman  first  saw  said  horse  and  buggy 
they  were  one  hundred  and  fifty  feet  from  said  cross- 


NOVEMBER  TERM,  1897— Vol.  149.        497 

^ — "^ — — ■ _  -  -        -    ^,  

The  Cleveland,  etc.,  R.  W.  Co.  v.  Miller,  Admr. 

ing;  that  from  the  time  said  fireman  first  saw  said 
horse  and  buggy  as  aforesaid  he  continuously  ob- 
seryed  the  same  until  said  buggy  was  struck  by  said 
engine  as  aforesaid;  that  when  said  fireman  first  saw 
said  horse  and  buggy  approaching  said  crossing  said 
horse  was  moving  in  a  slow  walk,  and  continued  so  to 
move  until  said  railroad  crossing  was  reached  as  afore- 
said; that  when  said -engine  was  ninety  feet  from  said 
crossing  said  fireman  said  *Whoap!  Whoap!  Whoap!' 
to  the  engineer,  and  said  engineer  thereupon  applied 
said  air  brakes,  shut  oflf  the  steam  and  reversed  his 
engine  as  aforesaid,  and  at  said  time  said  decedent 
was  within  four  or  five  feet  of  the  -south  rail  of  said 
track;  that  said  fireman  knew  as  said  engine  ap- 
proached said  crossing  that  a  person  on  said  highway 
near  said  crossing  could  not,  by  reason  of  the  velocity 
and  direction  of  the  wind,  hear  the  noise  of  an  ap- 
proaching train;  that  said  fireman  knew,  while  said 
decedent  was  approaching  said  crossing,  and  was 
more  than  100  feet  south  of  said  railroad  that  the  de- 
cedent did  not  see  or  know  that  a  train  was  approach- 
ing said  crossing;  that  said  fireman  knew,  when  he 
saw  said  decedent  approaching  said  crossing  as  afore- 
said, that  unless  the  whistle  or  bell  on  said  engine 
was  sounded  or  rung,  or  some  warning  given,  said  de- 
cedent would  proceed  toward  and  upon  said  crossing, 
and  would  be  struck  by  said  engine;  that  said  fireman 
did  not  give,  nor  did  he  cause  to  be  given,  any  signal 
by  bell  or  whistle  or  otherwise,  to  said  decedent  of  the 
approach  of  said  train  to  said  crossing;  that  the  act 
of  said  fireman  in  not  giving  or  causing  to  be  given 
any  signal  by  bell  or  whistle  or  otherwise  to  said 
decedent  as  he  approached  said  crossing,  caused  the 
death  of  said  decedent  as  aforesaid,  and  was  done 
by  said  servant  with  a  reckless  disregard  for  the 
Vol.  149—32 
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safety  of  said  decedent  and  a  willingness  to  inflict 
an  injury  upon  him.^^  (Our  italics.)  The  remainder  of 
tlie  verdict  states  facts  appertaining  to  the  question 
of  damages^  and  the  amount  assessed  by  the  jury,  in 
the  event  that  the  law  on  the  facts  found  be  in  favor 
of  the  plaintiff. 

The  burden  on  the  issue  joined  between  the  parties 
to  this  action  was  cast  upon  the  plaintiff  below,  ap- 
pellee here.  It  has  been  affirmed  and  reaffirmed  by 
the  decisions  of  this  court  that  the  office  of  the  special 
verdict  is  to  find  facts,  and  that  no  omis&ion  of  a  fact 
therein  can  be  supplied  by  intendment.  A  failure  to 
find  a  fact  in  favor  of  the  party  upon  whom  the  burden 
of  establishing  it  rests  is  equivalent  to  an  express 
finding  against  him  as  to  that  fact.  It  is  also  a  well 
settled  rule  of  procedure  that  when  a  party  who  has 
the  onus  under  the  issues  in  the  case  demands  a  judg- 
ment in  his  favor  on  the  facts  stated  in  a  special  ver- 
dict, he  is  required  to  show  by  the  material  facts  there- 
in, which  are  within  the  issues,  that  he  is  entitled  to 
a  judgment;  otherwise,  he  will  fail  in  his  demand. 
But  where  the  moving  party  is  not  the  one  upon  whom 
rests  the  burden  of  the  issue,  he  may  obtain  a  jodjr- 
ment  in  his  favor  with  less  difficulty,  as  it  is  a  well 
recognized  principle  that  the  right  of  a  party  not  hav- 
ing the  burden  to  be  awarded  a  judgment  depends  not 
alone  upon  the  presence  therein  of  material  facts,  but 
he  may  be  entitled  to  it  solely  for  the  reason  that  there 
is  an  absence  of  some  essential  fact  or  facts  which  it 
was  incumbent  on  his  adversarv  to.  establish.  Rice  v. 
City  of  Evansville,  108  Ind.  7;  Trittipo  v.  Morgan,  99  Ind. 
269;  Elliott's  App.  Proc,  sections  753  and  754. 

The  appellee  in  this  case,  in  order  to  prevail,  if 
at  all,  must  do  so  upon  the  cause  of  action  alleged 
and  set  up  in  the  first  paragraph.  The  theory  of  the 
complaint,  as  constituted  by  this  paragraph,  as  here- 
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tofore  said,  is  that  the  appellant,  by  its  servants  in 
charge  of  the  engine  on  the  occasion  and  at  the  place 
in  question,  willfully  or  intentionally  inflicted  the  in- 
jury which  resulted  in  the  death  of  appellee^s  dece- 
dent. The  complaint  being  based  oi^  a  willful  killing 
of  the  deceased,  it  was  not  necessary  to  show  by  its 
averments,  nor  by  the  evidence  on  the  trial,  nor  the 
facts  in  the  special  verdict,  a  freedom  from  contribu- 
tory negligence  on  the  part  of  the  deceased  person  q,t 
the  time  the  alleged  injury  was  sustained.  Fisher  v. 
Louisville^  etc.,  R.  W.  Co.,  146  Ind.  558. 

The  controlling  question  in  the  case  does  not  de- 
pend on  the  negligence  of  either  the  appellant  or  ap- 
I)ellee's  intestate,  and  a  recovery  in  favor  of  the  appel- 
lee can  only  be  sustained  upon  the  ground  that  the  in- 
jury which  caused  the  death  was  willfully  or  inten- 
tionally inflicted,  or  that  the  act  or  conduct  of  the  ap- 
I>ellant  from  which  in  this  case  the  fatal  injury  re- 
sulted was  willful  on  its  part,  and  of  such  a  char- 
acter, in  the  latter  event,  that  the  effects  which  fol- 
lowed must  reasonably  have  been  anticipated  as  the 
natural  and  probable  consequences  of  said  act  or  con- 
duct. Louisville,  etc.,  R.  W.  Co.  v.  Bryan,  107  Ind.  51; 
Belt  B.  B.J  etc.,  Co.  v.  Mann,  107  Ind.  89;  Louisville, 
etc.,  B.  W.  Co.  V.  Ader,  110  Ind.  376;  Fisher  v.  Louis- 
ville j  etc.,  B.  W.  Co.,  supra;  Conner  v.  Citizens^  Street 
B.  B.  Co.,  146  Ind.  430. 

Mitchell,  J.,  speaking  as  the  organ  of  this  court,  in 
the  Bryan  case  above  cited,  in  reference  to  the  rule  ap- 
plicable to  a  willful  or  intentional  injury,  said: 
"Where  one  person  negligently  comes  into  a  situation 
of  peril,  before  another  can  be  held  liable  for  an  in- 
jury to  him,  it  must  appear  that  the  latter  had  Jcnowl- 
ledge  of  his  situation  in  time  to  have  prevented  the 
injury.  Or  it  must  appear  that  the  injurious  act  or 
omission  was  by  design,  and  was  such — considering 
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the  place — as  that  its  nature  and  probable  conse- 
quence would  be  to  produce  serious  hurt  to  some  one. 
To  constitute  a  willful  injury,  the  act  which  produced 
it  must  have  been  intentional,  or  must  have  been  done 
under  such  circumstances  as  evinced  a  reckless  disre- 
gard  for  the  safety  of  others,  and  a  willingness  to  in- 
flict the  injury  complained  of.  It  involves  conduct 
which  is  quasi  eriminaV^    (Our  italics.) 

In  Conner  v.  Citizens  Street  R.  R.  Co.^  supra,  this 
court,  after  referring  to  cases  in  which  contributory 
negligence  on  the  part  of  the  injured  person  was  not  a 
bar  to  a  reco verv,  said :  "The  substance  of  the  rule  as 
established  by  the  cases  to  which  we  have  referred  is, 
that  to  entitle  one  to  recover  for  an  injury  without 
showing  his  own  freedom  from  contributory  fault,  the 
injurious  act  or  omission  must  have  been  purposely 
and  intentionally  committed,  with  a  design  to  produce 
injury,  or  it  must  have  been  committed  under  such  cir- 
cumstances as  that  its  natural  and  reasonable  conse- 
quence would  be  to  produce  injury  to  others,  the  actor 
having  knowledge  of  the  situation  of  those  others." 

Our  decisions  recognize  the  doctrine,  that  where  the 
act  of  the  wrongdoer  is  so  recklessly  done,  in  disregard 
of  the  probably  consequences,  a  willingness  or  inten- 
tion to  inflict  the  injury  which  results  therefrom  may 
be  implied,  and  the  distinction  between  an  actual  in- 
tention to  do  the  injury,  and  a  constructive  one  is 
shown.  See  Pennsylvania  Co.  v.  Sinclair,  62  Ind.  301; 
Palmer  v.  Chicago,  etc.,  R.  R.  Co.,  112  Ind.  250,  and 
cases  there  cited;  Cincinnati,  etc.,  R.  R.  Co.  v.  Cooper j 
120  Ind.  469. 

In  the  appeal  of  Parker  v.  Pennsylvania  Co.,  134  Ind. 
673,  the  difference  between  willfulness  and  negligence 
as  defined  by  the  law  is  pointed  out.  It  is  there  said: 
"Willfulness  does  not  consist  in  negligence.  On  the 
contrary,  as  illustrated  by  the  cases  of  Bryan  and 


NOVEMBER  TERM,  1897— Vol.  149.        501 

The  Cleyeland,  etc.,  R  W.  Co.  v.  Miller,  Admr. 

Mann,  heretofore  cited,  the  two  terms  are  incompatible. 
Negligence  arises  from  inattention,  thoughtlessness, 
or  heedlessness,  while  willfulness  cannot  exist  witliout 
purpose  or  design.  No  purpose  or  design  can  be  said 
to  exist  where  the  injurious  act  results  from  negligence, 
and  negligence  cannot  be  of  such  a  degree  as  to  become 
willfulness.^^    (Our  italics.) 

Tested  by  the  doctrine  affirmed  by  the  authorities  to 
which  we  have  referred  (and  others  hereafter  cited), 
which  has  been  so  uniformly  asserted  and  adhered  to 
by  this  court  in  its  later  decisions,  the  inquiry  is:  Do 
the  facts  embraced  in  the  special  verdict, — rejecting, 
as  we  must,  conclusions  and  surmises  of  the  jury,  and 
facts  of  an  evidentiary  character, — when  considered 
as  an  entirety,  with  all  irresistible  inferences  that  may 
result  therefrom,  entitle  the  appellee  to  a  recovery  for 
the  willful  or  intentional  wrong  perpetrated  by  the 
appellant,  as  alleged  in  the  complaint?  We  are  of 
the  opinion  that  the  facts  as  found  by  the  jury  do  not 
warrant  a  judgment  in  favor  of  the  appellee  on  the  is- 
sue tendered  by  his  complaint.  It  may  be  conceded 
that  the  failure  or  omission  of  appellant's  employes 
in  charge  of  the  engine  upon  the  occasion  in  question 
to  give  the  signals  required  by  law  when  the  engine 
was  approaching  the  crossing  of  the  public  highway 
where  the  collision  occurred  was  negligence  per  se; 
but,  as  heretofore  mentioned,  the  question  of  negli- 
gence is  not  one  with  which  we  have  to  deal,  and 
under  the  issues  we  cannot  affirm  a  judgment  based  on 
the  negligence  of  the  defendant,  although  the  same 
could  be  said  to  have  been  gross.  The  doctrine  of  com- 
parative negligence  does  not  obtain  recognition  in  this 
State,  and,  where  the  negligence  of  the  injured  party 
contributes  to  the  proximate  cause  of  the  injury,  a 
comparison  will  not  be  made  between  the  negligence 
of  the  person  injured,  and  that  of  the  party  charged 
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with  the  wrong,  in  order  to  determine  which  was  the 
greater,  and  award  a  recovery  to  the  one  guilty  of  the 
least.  Negligence  in  a  case,  whether  it  be  in  a  degree 
that  may  be  termed  slight,  ordinary,  or  gross,  is  never- 
theless negligence  still;  and  when  w^illfulness  is  the 
essential  element  in  the  act  or  conduct  of  the  party 
charged  w^ith  the  wrong,  the  case  ceases  to  be  one  of 
negligence.  Willfulness  and  negligence  are  the  op- 
posites  of  each  other;  the  former  signifying  the  pres- 
ence of  intention,  and  the  latter  its  absence.  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Grahamy  95  Ind.  286;  4  Am.  and 
Eng.  Ency.  of  Law,  pp.  80  and  81,  and  authorities 
there  cited. 

The  liability  of  appellant,  under  the  circumstances 
in  this  case,  must  be  tested  or  measured  by  the  acts  or 
conduct  of  its  employes  in  control  of  the  engine  after 
they  became  aware  that  the  deceased  was  approach- 
ing the  crossing  where  the  collision  occurred.  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Oraham,  supra.  But  we  may 
again  affirm  that  the  liability  of  the  company,  under 
the  issues  in  the  action,  cannot  be  fixed  or  controlled 
by  the  negligence  of  its  servants  on  the  occasion  in 
question.  An  examination  of  the  facts  stated  in  the 
verdict  discloses  that  when  the  train  was  approach- 
ing the  Stubtail  Gravel  crossing,  at  which  the  colli- 
sion occurred,  it  was  running  at  a  speed  of  thirty-five 
miles  per  hour,  and  when  at  a  point  1,200  or  1,300  feet 
from  the  crossing,  the  fireman,  who  was  on  the  left  or 
south  side  of  the  engine,  first  saw  the  buggy  in  which 
the  deceased  was  riding  on  the  highway;  that  at  th.at 
time  it  was  one  hundred  and  fifty  feet  from  the  cross- 
ing, and  the  horse  drawing  the  buggy  was  moving  in 
a  slow  walk  towards  the  crossing,  which  gait  was  con- 
tinued until  the  latter  was  reached.  It  also  appears 
that  from  the  time  the  fireman  first  saw  the  horse 
and  buggy  he  continuously  observed  the  same  until 
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the  vehicle  was  struck  by  the  engine.  When  the  en- 
gine was  ninety  feet  from  the  crossing,  approaching 
the  same,  the  fireman  said  or  exclaimed  to  the  engineer, 
"Whoap!  Whoap!  Whoap!"  and  the  latter  thereupon 
applied  the  air  brakes,  shut  off  the  steam,  and  re- 
versed the  engine,  and  slacked  its  speed;  and  when 
this  was  done,  the  deceased  was  till  on  the  highway, 
some  four  or  five  feet  from  the  crossing.  While  it  is 
true  these  efforts  and  acts  of  the  engineer  and  fire- 
man, when  they  discovered  the  danger  to  which  the 
deceased  had  subjected  himself  in  his  attempt  to  go  on 
to  the  track,  did  not  prevent  the  fatal  collision,  never- 
theless they  show  that  when  what  may  be  said  to  have 
been  the  actual  peril  of  the  deceased,  under  the  cir- 
cumstances, was  fully  apparent,  these  servants  invoked 
and  used  all  the  means  at  their  command  to  avoid  the 
injury.  It^aust  be  remembered  that  when  the  fireman 
first  saw  the  deceased  he  was  on  the  highway,  in  his 
buggy,  one  hundred  and  fifty  feet  from  the  crossing, 
moving  at  a  slow  gait."^  He  was  not  on  the  track,  nor 
in  any  way  at  that  time  subjected  to  danger.  The 
speed  of  the  train  had  been  reduced  to  thirty-five  miles 
per  hour  when  it  approached  this  particular  crossing. 
Certainly  it  cannot  be  asserted  that  this  speed,  under 
the  circumstances,  when  approaching  the  crossing  of 
a  rural  highway,  outside  of  the  limits  of  a  town  or 
city,  as  it  was,  was  even  an  act  of  negligence,  much 
less  that  it  indicated  on  the  part  of  those  in  control 
of  the  engine  a  willingness,  either  express  or  implied, 
to  infiict  an  injury  upon  anyone.  The  crossing,  in  the 
main,  seems  to  have  been  that  of  an  ordinary  highway. 
The  conduct  of  the  deceased,  when  first  seen  on  the 
highway  driving  towards  the  crossing,  was  apparently 
that  of  an  ordinary  person.  There  is  nothing  to  show 
that  he  was  not  endowed  with  and  possessed  at  the 
time  all  the  senses  and  faculties  ordinarily  possessed 
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by  a  human  being.  Appellant's  servants  had  the 
right,  under  the  circumstances,  to  presume  that  the 
deceased,  before  ^reaching  the  crossing,  would  exercise 
proper  caution  to  prevent  injury  to  himself;  that  he 
would  not  only  listen,  but  also  look  in  each  direction 
for  approaching  trains,  before  attempting  to  cross 
the  track,  and,  if  he  did  so,  he  would  see  the  train 
and  be  warned,  and  stop  at  the  last  moment,  before 
entering  on  the  track.  If  they  acted  on  the  presump- 
tion that  the  deceased  would  look  out  for  his  own 
safety,  until  it  became  too  late,  by  the  use  of  the 
means  within  their  control,  to  avoid  the  collision,  this 
would  not  establish  that  the  injury  was  willfully  in- 
flicted. Indianapolis,  etc,  R.  R.  Co.  v.  McClaren,  62 
Ind.  666;  Terre  HautCy  etc,^  R.  R.  Co.  v.  Oraham, 
supra;  Palmer  v.  Chicago^  etc.,  R.  R.  Co.,  supra; 
Pennsylvania  Co.  v.  Meyers,  136  Ind.  242.  * 

It  was  apparently  but  a  moment  before  the  collision 
that  the  deceased  entered  upon  the  track.  It  is  true 
that  he  was  seen  approaching  the  crossing  at  a  slow 
gait,  but  as  we  view  the  legitimate  facts  in  the  case, 
there  is  nothing  that  could  have  indicated  to  the  fire- 
man, to  whom  the  willfulness  to  injure  him  is  imputed, 
that  he  would  not  at  least  look,  even  if  he  could  not 
hear  the  train  by  reason  of  the  wind,  and  thereby  be 
warned  of  the  impending  danger.  There  are  no  facts 
or  inferences  that  may  be  deduced  therefrom  to  show 
that  the  fireman  or  engineer,  after  becoming  aware 
that  the  deceased  was  not  going  to  stop  before  enter- 
ing on  the  track,  failed  or  omitted  to  exercise  the 
proper  degree  of  care  by  employing  the  means  at 
hand  to  prevent  the  collision.  The  instant  it  appeared 
that  he  was  not  going  to  stop,  all  seems  to  have  been 
done  that  could  be,  to  prevent  the  engine  from  collid- 
ing with  the  buggy.  In  reason  it  cannot  be  claimed, 
under  the   circumstances,   that   appellee's   decedent 
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could  not  have  seen  the  train,  had  he  looked  in  the  di- 
rection from  which  it  was  approaching,  in  time  to 
have  stopped  his  horse  before  going  upon  the  track. 
He  was  driving  at  a  slow  walk  along  a  country  road, 
and  nothing  is  shown  to  rebut  the  contention  of  the 
appellant  that  he  could  have  stopped  his  horse  in  a 
moment,  without  difficulty,  and  in  a  place  of  safety. 
For  anything  that  appears,  he  might  have  done  so  at 
the  last  moment,  when  within  five  feet  of  the  crossing 
with  the  engine  ninety  feet  beyond.  The  fireman, 
under  the  circumstances,  was  not  bound  to  presume 
that  he  did  not  see  the  train,  but  he  had  the  right  to 
rely  on  the  assumption  that  he  would  look  and  see  it, 
and  that  thereby  he  would  be  actuated  by  the  natural 
prompting  of  self-preservation  common  to  mankind  in 
general,  and  stop  before  attempting  to  cross,  and  not 
subject  himself  to  peril. 

Where  a  person  traveling  on  a  highway,  in  his  ap- 
proach to  a  point  where  it  crosses  a  railroad,  can,  by 
Ipoking  or  listening,  see  or  hear  an  approaching  train 
in  time  to  avoid  injury,  in  the  event  he  is  injured, 
under  such  circumstances,  by  a  collision,  the  law 
assumes  that  he  neither  looked  nor  listened,  or,  if  he 
did  either,  that  he  did  not  heed  what  he  saw  or  heard. 
Smith  V.  Wabash  R,  R,  Co.,  141  Ind.  92,  and  author- 
ities there  cited. 

While  the  rights  of  a  traveler  on  a  public  highway 
to  pass  over  a  railroad  crossing  of  such  highway  may 
be  said,  ordinarily,  to  be  equal  to  that  of  the  railroad 
company,  nevertheless  he  is  required  to  exercise  due 
caution  or  care  under  the  circumstances.  He  is  bound 
to  know  that  there  may  be  peril  in  attempting  to  cross. 
The  railroad  track  is  itself  an  admonition  of  danger. 
He  is  bound  to  know  that  he  must  yield  precedence  to 
the  trains  of  the  company,  and  has  no  right  even  to 
expect  that  their  speed  will  be  slackened,  much  less  to 
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assume  that  they  will  stop  to  permit  him  to  pass.  He 
is  to  assume  that  there  is  danger,  and  act  upon  such 
assumption  with  ordinary  prudence  and  circumspec- 
tion. Ohio,  etc.,  R.  W.  Co.  v.  Walker,  113  Ind.  196; 
Beach  on  Contributory  Negligence,  191  and  198. 

A  standard  author  states  the  rule  applicable  to 
railroad  crossings  over  rural,  highways  as  follows: 
"While  unusual  speed  of  railway  trains  does  not  of 
itself  constitute  negligence,  yet  it  may  be  considered 
with  other  circumstances  in  determining  the  degree  of 
care  exercised.  The  law  does  not  require  the  speed 
of  trains  to  be  slackened  on  approaching  the  crossing 
of  a  public  highway  in  the  country  when  a  team  is 
seen  approaching  it."  2  Wood's  Railway  Law,  pp. 
1330  and  1331. 

It  is  true  that  the  traveler  has  the  right  to  presume 
that  the  company  will  discharge  its  statutory  duty, 
and  give  the  signals  as  required  by  the  law;  still  this 
does  not  relieve  him  from  using  his  own  senses  and 
exercising  due  care  to  avoid  injury  in  crossing.         « 

In  the  appeal  of  Lake  8fu)re,  etc.,  R.  R.  Co.  v.  MiUer, 
25  Mich.  274,  the  court  said :  "But  if  an  engineer  see 
a  team  and  carriage,  or  a  man  in  the  act  of  crossing 
the  track,  far  enough  ahead  of  him  to  have  ample  time, 
in  the  ordinary  course  of  such  movements,  to  get  en- 
tirely out  of  the  way  before  the  approach  of  the  en- 
gine; or  if  he  sees  a  man  walking  along  the  track  at  a 
considerable  distance  ahead,  and  is  not  aware  that  he 
is  deaf  or  insane,  or  from  some  other  cause  insensible 
of  the  danger;  or  if  he  sees  a  team  or  man  approaching 
a  crossing  too  near  the  train  to  get  over  in  time,  he  has 
a  right  to  rely  upon  the  laws  of  nature  and  the  ordi- 
nary course  of  things,  and  to  presume  that  the  man 
driving  the  team  or  walking  upon  the  track,  has  the 
use  of  his  senses,  and  will  act  upon  the  principles  of 
common  sense  and  the  motive  of  self-preservation 
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common  to  mankind  in  general;  and  that  they  will, 
therefore,  get  out  of  the  way." 

In  the  opinion  in  the  case  of  Maryland,  etc.,  R.  R. 
Co.  V.  Neubeur,  62  Md.  391,  the  rule  is  stated  as  fol- 
lows: "But  it  was  not  the  duty  of  those  in  charge  of 
the  train  to  anticipate  the  conduct  of  the  plaintiff,  and 
because  they  saw  him  approach  the  crossing  to  con- 
clude that  he  would  attempt  to  cross  in  advance  of  the 
train.  On  the  contrary,  they  were,  or  would  have 
been,  fully  justified  in  supposing  he  would  not  venture 
to  cross  until  after  the  passage  of  the  train.  Telfer  v. 
North  R.  R.  Co.,  30  N.  J.  188." 

The  principle  asserted  by  these  cases  and  other 
authorities  to  which  reference  has  been  made  goes  far 
to  rebut  the  theory  and  contention  of  appellee's 
learned  counsel  that  the  killing  of  the  deceased,  under 
the  facts  and  circumstances  in  this  case,  was  willful  or 
intentional. 

Counsel  for  the  appellee,  however,  place  much 
stress  on  that  part  of  the  finding  of  the  jury  which  is 
to  the  effect  that  the  fireman  on  the  train,  when  the 
deceased  was  at  a  point  on  the  highway  more  than  one 
hundred  feet  south  of  the  crossing,  knew  that  the  lat- 
ter did  not  see  or  know  that  a  train  was  approaching 
the  crossing,  and  that  the  fireman  knew  that,  unless 
the  bell  was  rung  or  the  whistle  sounded,  or  some 
warning  given,  that  the  deceased  would  go  on  to  the 
crossing,  and  be  struck  by  the  engine.  By  this  find- 
ing the  legal  presumptions  in  favor  of  the  fireman 
are  said  to  be  of  no  avail  in  this  case.  In  what  man- 
ner, or  by  the  means  of  what  evidence,  the  jury  could 
look  back  to  the  occasion  in  controversy,  to  the  time 
when  the  engine,  on  which  the  fireman  was  riding, 
was  some  distance  from  the  crossing,  and  the  vehicle 
in  which  the  deceased  was  driving  leisurely  along  the 
highway  was  a  hundred  feet  and  over  away  from  the 
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crossing,  and  determine  and  find  as  a  fact  that  the 
fireman  actually  knew  what  was  in  the  mind  of  the 
deceased  at  the  time  and  place,  and  that  the  former 
actually  knew  that  the  latter  did  not  see  or  hear  the 
approaching  train,  and  what  he  would  do  if  the  signals 
were  not  given,  is  a  question  which  counsel  for  the 
appellee  have  not  satisfactorily  explained.  It  seems 
to  us  that  there  can  be  no  reasonable  theory  upon 
which  this  finding,  or,  rather,  conclusion,  of  the  jury, 
can  be  explained,  except  that  it  is  not  the  result  of  any 
legitimate  evidence  in  the  case, — but  the  offspring  of 
the  jury's  own  surmises  or  conjectures.  That  the  fire- 
man on  this  occasion  actually  knew  what  was  in  the 
mind  of  the  deceased ;  a  traveler  on  the  highway  some 
distance,  at  the  time,  from  the  public  crossing,  mov- 
ing, as  he  was  at  a  slow  gait,  and  what  he  would  do 
under  the  circumstances,  does  not  accord  with  com- 
mon, ordinary  experience,  and  cannot  be  accepted  as 
credible.  Lake  Ervey  etc.,  R.  R.  Co.j  v.  Sticky  143  Ind. 
449. 

Mere  surmises,  guesses,  or  conjectures  of  the  jury 
can  lend  no  support  to  their  verdicts.  In  Bdbcock  v. 
Fitchburg  R.  R.  Co.^  140  N.  Y.  308,  it  is  said:  "Verdicts 
must  stand^  upon  evidence  and  not  upon  mere  con- 
jecture, however  plausible,  and  if  the  situation  be  such 
that  the  plaintiff  cannot  furnish  the  evidence  the  mis- 
fortune is  his." 

Appellee  also  insists,  that  the  part  of  the  verdict 
which  immediately  follows  that  portion  which  states 
what  the  fireman  knew,  what  the  deceased  knew,  and 
how  he  would  act,  lends  much  strength  to  their  con- 
tention that  at  least  the  facts  show  that  there  was  an 
implied  intention  on  the  fireman's  part  to  willfully 
inflict  the  fatal  injury.  The  clause  in  question  is  as 
follows:  "That  the  act  of  said  fireman  in  not  giving  or 
causing  to  be  given  any  signal  by  bell  or  whistle,  or 
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otherwise  to  said  decedent  as  he  approached  said 
crossing  caused  the  death  of  said  decedent  as  aforesaid, 
and  was  done  by  said  servant  with  a  reckless  disregard 
for  the  safety  of  said  decedent^  and  a  willingness  to 
inflict  an  injury  upon  him,^^  (Our  italics.)  If  this 
statement  can  in  any  manner  be  said  to  be  a  legitimate 
finding  of  facts,  it  contains  two  elements,  one  show- 
ing an  omission  by  the  fireman  to  give  signals;  the 
other  (in  italics)  as  mere  evidentiary  matters,  or  con- 
clusions of  the  jury.  Conclusions  or  evidentiary  items 
have  no  appropriate  places  in  a  special  verdict.  By 
the  first  part  of  this  statement  the  jury  seemingly  ex- 
pose what  they  considered  the  true  cause  of  the  death 
of  the  deceased,  namely,  the  failure  or  neglect  of 
the  fireman  to  give  signals,  and  then  proceed  to  con- 
clude or  state  that  this  act  of  neglect  "was  done 
by  said  servant  with  a  reckless  disregard  for  the 
safety  of  said  decedent,"  etc.  Accepting  the  first  part 
of  this  statement  as  a  finding  of  fact,  and  it  would 
seem  to  indicate  that  the  theory  upon  which  the  jury 
proceeded  is  incompatible  with  the  one  on  which  the 
action  is  based  under  the  complaint.  The  jury,  by 
this  finding,  expressly  attribute  the  death  of  the  de- 
ceased to  the  negligent  act  of  the  fireman  in  omitting 
to  give  any  signals,  and,  while  this  act  of  omission 
on  the  part  of  the  employes  in  control  of  the  engine 
may  be  said  to  be  negligence  per  sty  still  it  was  but  an 
act  of  nonfeasance,  and  not  one  of  an  aggressive  char- 
acter, and  cannot  establish  the  willful  or  intentional 
killing  as  alleged  in  the  complaint.  For,  as  hereto- 
fore asserted,  when  willfulness  is  the  element  in  the 
act  or  conduct  of  the  party  charged,  the  case  ceases 
to  be  one  of  negligence.  There  can  be  no  middle 
ground  between  willfulness  and  negligence,  for,  as  we 
have  seen,  the  authorities  affirm  that  each  of  these  ele- 
ments is  the  opposite  of  the  other.    Consequently^ 
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when  the  facts  in  a  given  case  show  that  the  injury  of 
which  the  plaintiff  complains  is  the  result  of  the  neg- 
ligent act  or  conduct  of  the  defendant,  l^en  the  fact 
that  such  negligence  may  be  said  to  be  of  such  a 
degree  as  to  be  considered  "gross  negligence"  can 
not  support  a  charge  that  the  injury  was  willfully  or 
intentionally  inflicted  by  the  party  accused.  This 
rule  seems  to  be  firmly  settled  in  this  jurisdiction. 
Terre  Haute^  etc.,  B.  B.  Co.  v.  Graham ^  supra;  Penn- 
sylvania  Co.  v.  Smithy  98  Ind,  42 ;  Ivens  v.  Cincinnati^ 
etc. J  B.  W.  Co.y  103  Ind.  27;  Louisville^  etc.,  B.  W. 
Co.  V.  Schmidt y  106  Ind.  73;  Louisvilleyetc.yB.W.Co. 
V.  Bryan,  supra;  Brannen  v.  KokomOy  etc.,  Ghravel 
Bead  Co.,  116  Ind.  116. 

We  have  given  the  argument  and  reasons  of  appel- 
lee's learned  and  able  counsel,  and  the  authorities 
which  they  have  cited  to  sustain  the  judgment  under 
the  special  verdict,  full  consideration,  but,  in  our  opin- 
ion, there  can  be  no  escape  from  the  conclusion  that 
the  facts  embraced  in  the  verdict  cannot  sustain  a 
recovery  by  the  appellee  under  the  issues  tendered  by 
his  complaint.  By  dismissing  the  alleged  cause  of 
action  based  on  the  grounds  of  a  negligent  killing 
of  his  decedent,  he  would  seem*  to  have  conceded  that 
he  could  not  recover  on  these  grounds;  possibly  for 
the  reason  that  absence  of  contributory  negligence  oii 
the  part  of  the  deceased  could  not  be  shown. 

It  follows  from  the  conclusion  reached  that  the 
court  erred  in  awarding  a  judgment  on  the  special 
verdict  in  favor  of  the  appellee. 

The  judgment  is  therefore  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  instructions  to  over- 
rule appellee's  motion,  and  render  judgment  on  the 
special  verdict  in  favor  of  appellant. 
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Statutory  Construction. — Amendmenta. — An  amendatory  act  and 
the  amended  statute  are  to  be  construed  as  one.    p,  513, 

Garnishment.— 4J^ain«  in  Attachment,— Act  of  1897  ConstruecL— 
Construing  the  act  of  1897  (Acts  1897,  p.  288),  with  the  code  of  civil  \^  ^ 
procedure  of  1881  concerning  proceedings  in  attachment,  it  is  evi-  1§^  zL 
dent  that  it  was  not  the  legislative  intent  that  any  one  should  be   ]^  ^ 
authorized  to  commence  proceedings  in  garnishment,  and  obtain  a   161  M 

summons   without  filing  an  affidavit  in  attachment,  either  at  the    -^-^> 
time  or  before  he  filed  his  affidavit  in  garnishment     pp,  613,  SU,    }^    ^\t 

Exemptions. — lAbercMty  of  Construction. — ConstittUioncU  Law.  — The 

constitutional  provision  relating  to.  exemptions  and  the  statutes      jyi     141 
passed  pursuant  thereto  are  based  upon  considerations  of  public 
I>olicy  and  humanity  and  should  be  liberally  construed,    p.  516. 

Statutory  Construction. — Repeal  of  Statute  by  Implication. — The 
repeal  of  statutes  by  implication  is  not  favored,  and  where  there 
are  two  statutes  upon  the  same  subject  they  should  be  construed 
so  that  both  will  stand,  if  possible,    p.  516. 

Exemptions. — Act  of  1897  Construed  with  General  Exemption  Law. — 
Ghxmiahment. — Construing  the  provision  of  the  act  of  1897  (Acts 
1897,  p.  288),  that  the  wages  of  householders  not  exceeding  $25.00 
shall  be  exempt  from  garnishment,  with  the  general  exemption 
law  allowing  to  resident  householders  an  exemption  of  $600.00, 
the  latter  applies  to  resident  householders  and  the  former  to  house- 
holders who  are  not  resident  householders,  but  are  householders  in 
some  other  jurisdiction,    pp.  616,  617. 

Same. — Oamiahment. — Act  of  1897  Construed. — The  provision  of  the 
act  of  1897  (Acts  1897,  p.  284),  that  ''no  exemption  shall  be  allowed 
against  garnishment  except  as  in  this  section  provided"  means  that 
no  exemption  shall  be  allowed  against  garnishment  to  household- 
ers other  than  resident  householders  except  as  provided  therein. 
pp.  616,  617. 

Same. — Constitutional  Law. — ^A  law  allowing  resident  householders 
an  exemption  of  1600.00  and  householders  of  another  state  an  ex- 
emption of  but  $25.00  is  not  unconstitutional  as  the  legislature  has 
the  right  to  make  such  classification,    p.  617. 

From  the  Porter  Superior  Court.  Reversed. 

A.  D.  Bartholomew  and  William  Johnston^  for  ap- 
pellants. 
JohnE.  CasSj  for  appellees. 
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Monks,  J. — ^This  action  was  brought  against  appel- 
lants by  the  appellees,  and  an  affidavit  in  garnishment 
was  filed  under  the  provisions  of  the  act  of  1897  (Acts 
1897,  p.  233).  There  was  a  special  finding  of  the  facts 
and  the  conclusions  of  law  stated  thereon,  in  which 
the  court  held,  in  substance,  that  under  the  provisions 
of  said  act  of  1897  only  |25.0b  of  the  wages  of  appel- 
lant Pomeroy,  a  resident  householder,  was  exempt 
from  seizure  for  the  payment  of  said  indebtedness,  and 
rendered  judgment  accordingly. 

Appellants  contend,  among  other  things,  that  said 
act  of  1897  is  in  conflict  with  the  provisions  of  our 
constitution,  and  is,  therefore,  void.  This  act  was 
passed  to  amend  sections  208,  216,  221,  224,  and  243  of 
the  act  concerning  proceedings  in  civil  causes,  ap- 
proved April  7, 1881,  being  sections  943,  948,  951,  954, 
971,  Burns'  R.  S.  1894  (931,  936,  939,  942,  959,  R.  S. 
1881).  The  sections  amended  are  concerning  proceed- 
ings in  garnishment. 

Before  said  amendment  of  1897,  it  was  provided 
that  the  process  against  a  garnishee  could  only  issue 
upon  filing  the  proper  affidavit  at  the  time,  or  before 
or  after  the  order  of  attachment  issued.  Section  943, 
Burns'  R.  S.  1894  (931,  R.  S.  1881).  But  no  process 
could  issue  against  a  garnishee  unless  an  affidavit  in 
attachment  had  been  filed,  or  the  affidavit  in  garnish- 
ment contained  also  all  the  essential  requirements  of 
an  affidavit  in  attachment. 

The  sections  of  the  Code  of  Civil  Procedure  of  1881 
concerning  proceedings  in  attachment  and  garnish- 
ment are  in  one  act,  and  are  to  be.  construed  together. 
They  provided  for  both  remedies,  but  no  judgment 
could  be  recovered  against  the  garnishee  unless  a 
\«Tit  of  attachment  had  been  issued,  and  a  judgment 
was  recovered  against  the  defendant  in  the  attach- 
ment proceedings.    Eimry  v.  B^jfaly  117  Ind.  299,  303- 
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304;  2  Shinn  on  Attachment  and  Garnishment,  sec- 
tion 694. 

It  is  provided  in  section  216  of  the  Code  of  Civil  Pro- 
cedure, as  amended  by  the  act  of  1897,  Acts  1897,  p. 
233,  being  section  943,  Burns'  Supplement,  1897  (931, 
Horner's  R.  S.  1897),  that  "in  all  personal  actions 
arising  upon  contract,  express  or  implied,  or  upon 
a  judgment  or  decree  of  court,  if  at  the  time  such 
action  is  commenced  or  at  any  time  afterwards, 
w^hether  a  writ  of  attachment  has  been  issued  or  not," 
the  plaintiff  file  the  proper  aflSdavit  and  undertaking, 
a  garnishee  summons  shall  be  issued.  It  will  be  ob- 
served that  the  section  as  amended,  like  the  original 
section,  provides  that  the  garnishee  process  may  issue, 
whether  a  writ  of  attachment  has  been  issued  or  not, 
but  the  aflfidavit  in  attachinent  is  not  waived  or  dis- 
pensed with. 

The  sections,  as  amended  by  said  act  of  1897,  are 
to  be  read  into  the  Code  of  Civil  Procedure  in  the  place 
of  the  original  sections,  and  from  the  date  said  act 
took  effect  are  a  part  of  said  Code  of  Civil  Procedure, 
and  must  be  so  construed.  An  amendatory  act  and 
the  amended  statute  are  to  be  construed  as  one. 
Walsh,  Treas.,  v.  State^  ex  rel,  142  Ind.  357,  362,  and 
cases  cited ;  Sutherland  on  Stat.  Const.,  section  288. 

It  is  clear,  therefore,  that  the  act  of  1897  does  not 
provide  an  independent  procedure  in  garnishment, 
but  that  the  amended  sections  are  to  be  construed 
with  the  sections  of  the  Code  of  Civil  Procedure  of 
1881  concerning  proceedings  in  attachment  and  gar- 
nishment not  amended  by  said  act.  When  so  con- 
strued, it  is  evident  that  it  was  not  the  legislative 
intent  that  any  one  should  be  authorized  to  commence 
proceedings  in  garnishment,  and  obtain  a  summons^ 
without  also  filing  an  aflBdavit  in  attachment,  either 
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at  the  time,  or  before  he  filed  his  affidavit  in  gamiah- 
ment.  Now,  as  before  the  act  of  1897  was  passed,  an 
aflidavit  in  attachment  must  be  filed,  as  well  as  an 
affidavit  in  garnishment,  before  the  garnishee  sum- 
mons can  issue. 

It  is  true  that  section  943  (931),  supra^  as  amended, 
provides  for  a  garnishee  undertaking,  but,  as  the 
amendment  of  1897  makes  provision  for  garnishee 
summons  without  a  writ  of  attachment  being  issued, 
and  that  a  judgment  maybe  recovered  against  the  gar- 
nishee where  no  writ  of  attachment  has  been  issued,  it 
must  be  held  that  such  undertaking  is  only  necessary 
when  no  bond  in  attachment  has  been  filed,  and  when 
such  attachment  bond  has  been  filed  no  undertakingin 
garnishment  need  be  filed.  It  certainly  was  not  the 
purpose  of  the  legislature  to  require  an  affidavit,  as 
provided  by  section  928,  Burns'  R.  S.  1894  (916,  Hor- 
ner's R.  S.  1897),  in  which  among  other  things  some 
one  or  more  of  the  grounds  of  attachment  provided 
in  section  925,  Burns'  R.  S.  1894  (913,  Horner's  R.  S. 
1897)  must  be  set  forth,  before  an  order  for  attachment 
could  be  issued,  and  proof  of  such  facts  before  a 
plaintiff  would  be  entitled  to  a  judgment  in  attach- 
ment, but  to  authorize  a  garnishee  summons  and  a 
judgment  against  a  garnishee  without  any  affidavit 
or  proof  of  such  facts  merely  upon  affidavit  containing 
the  facts  required  by  section  943  (931),  supra,  and  the 
proof  thereof  at  the  trial. 

The  facts  stated  in  the  special  finding  do  not  show 
the  existence  of  any  one  or  more  of  the  grounds  of 
attachment  set  forth  in  section  925  (913),  supra.  Un- 
less such  facts  were  shown  by  the  special  finding, 
appellees  were  not  entitled  to  judgment  against  the 
garnishee. 

Under  the  provisions  of  section  715,  730,  Bums'  R. 
S.  1894  (703, 718,  Homer's  R.  S.  1897),  a  resident  house- 
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holder  was  entitled  to  an  exemption  of  f  600.00  in  any 
kind  of  property  he  might  designate,  and  could  take 
the  whole  amount,  or  any  part  thereof,  in  wages  due 
him,  if  he  should  so  elect.  Unless  the  said  act  of  1897 
changed  said  law  in  regard  to  the  debtor's  right  to  an 
exemption,  the  trial  court  erred  in  its  conclusions  of 
law. 

Section  twenty-two  of  article  one  of  the  constitu- 
tion imposes  upon  the  legislature  the  duty  to  pass 
law^s  exempting  a  reasonable  amount  of  property  from 
seizure  or  sale  for  the  payment  of  any  debt  or  liability. 
The  exemption  laws  of  the  State  in  force  when  the 
act  of  1897  was  passed  were  enacted  in  compliance 
with  this  provision  of  the  constitution. 

It  has  been  uniformly  held  in  this  State  that  the 
constitutional  provision  relating  to  exemptions,  and 
the  statutes  passed  pursuant  to  the  requirements 
thereof,  were  based  upon  considerations  of  public 
policy  and  humanity;  and  it  was  not  alone  for  the 
benefit  of  the  debtor,  but  for  his  family  also,  that 
such  laws  were  enacted,  and  the  same  should  be  lib- 
erally construed.  Kelley  v.  McFadderiy  80  Ind.  536, 
638;  Astley  v.  Capron^  89  Ind.  167,  170;  Butner  v. 
Bowser^  104  Ind.  266;  Junker  v.  HuateSy  113  Ind. 
624;  Chatten  v.  Snider,  126  Ind.  387,  389,  390,  and 
cases  cited;  Citizens  State  Bank,  etc.,  v.  Harris,  ante^ 
208;  7  Am.  and  Eng.  Ency.  of  Law,  130  and  131. 

In  Chaten  v.  Snider,  supra,  this  court  said:  "It  is 
well  settled  that  exemption  laws  are  to  be  liberally 
construed,  with  the  view  to  favoring  the  judgment 
debtor,  and  the  exemption  is  not  alone  for  the  benefit 
of  the  debtor,  but  for  his  family  as  well,  and  that  such 
construction  should  be  given  thereto  as  will  save  the 
debtor  and  his  family  at  all  times  the  full  exemption 
which  the  law  bestows." 

If  the  act  of  1897  deprives  a  resident  householder  of 
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his  right  to  take  bis  wages  in  excess  of  |25.00  as  ex- 
empt from  seizure  for  the  payment  of  his  debts, 
growing  lout  of  or  founded  upon  a  contract,  express  or 
implied,  in  proceedings  of  garnishment,  it  is  because 
said  act  of  1897  repeals  by  implication  so  much  of  the 
exemption  law  as  allows  a  resident  householder  that 
right. 

The  repeal  of  statutes  by  implication  is  not  favored, 
and  when  there  are  two  or  more  statutes  upon  the 
same  subject  they  should  be  construed  so  that  both 
will  stand,  if  possible.  Wright  v.  Board,  etc.,  82  Ind. 
335,  337;  City  of  Madison  v.  Smith,  83  Ind.  502,  511;  23 
Am.  and  Eng.  Ency.  of  Law,  pp.  489,  492;  Black  on 
Interpretation  of  Stat.  112. 

Applying  the  rule  that  exemption  statutes  are  to  be 
liberally  construed  in  favor  of  the  debtor,  anS  that 
repeals  by  implication  are  not  favored,  it  is  clear  that 
the  act  of  1897  did  not  deprive  the  appellant  Pomeroy, 
a  resident  householder,  of  his  right  to  select  his  wages 
up  to  f  600.00  as  exempt. 

It  will  be  observed  that  the  act  of  1897  provides  that 
the  wages  of  householders,  not  exceeding  f  25.00,  shall 
be  exempt,  and  that  his  wages  in  excess  of  |25.00 
shall  not  be  exempt,  while  the  general  exemption  law 
allows  J600.00  to  resident  householders  only.  Con- 
struing these  statutes  together,  one  applies  to  resi- 
dent householders  and  the  other,  the  act  of  1897,  to 
householders  who  are  not  resident  householders,  but 
are  householders  in  some  other  jurisdiction.  It  is 
true  that  it  is  provided  in  said  sec4:ion  243,  as  amend- 
ed. Acts  1897,  p.  234,  being  section  971,  Bums'  Sup- 
plement 1897  (959,  Ilorner-s  R.  S.  1897),  that  "no  ex- 
emption shall  be  allowed  as  against  garnishment  ex- 
cept as  in  this  section  provided,"  but  this  only  means 
that  no  exemption  shall  be  allowed  as  against  gar- 
nishment to  the  class  of  householders  named  in  said 
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section, — ^that  is,  householders  other  than  resident 
householders, — except  as  provided  in  said  section.  So 
construed,  the  act  of  1897  provides  that  no  exemption 
of  wages  in  excess  of  $25.00  shall  be  allowed  a  house- 
holder of  another  state  as  against  garnishment,  and 
this  in  no  way  deprives  a  resident  householder  of  his 
X'ight  to  take  his  wages  as  exempt,  even  if  they  amount 
to  1600.00.  The  fact  that  said  section  243,  Acts  1897, 
p.  234,  only  allows  the  householder  of  another  state 
wages  as  exempt,  and  limits  the  amount  to  f25.00, 
while  the  resident  householder  is  allowed  an  exemp- 
tion of  $600.00  and  may  take  a  part  or  all  of  his  ex- 
emption in  wages  or  other  property,  does  not  render 
said  section,  or  the  act  of  1897,  unconstitutional.  Cer- 
tainly, this  is  a  classifiaction  which  the  legislature  has 
the  right  to  make.  Cooley  on  Const.  Lim.  (6th  ed.)  490. 
Said  act  is  constitutional.  It  therefore  follows  that 
the  court  erred  in  its  fourth  and  fifth  conclusions 
of  law.  The  judgment  is  reversedj  with  instructions 
to  restate  the  fourth  and  fifth  conclusions  of  law  in 
accordance  with  this  opinion,  and  to  render  final  judg- 
ment in  favor  of  appellants  on  the  affidavit  in  gar- 
nishment. 

Dissenting  Opinion. 

Hackney,  J. — I  am  not  prepared  to  concur  in 
the  construction  of  the  amendatory  act  of  1897  which 
my  associate  declares.  On  the  contrary,  in  my  opin- 
ion, it  was  the  intention  of  the  amendatory  act  to 
eliminate  from  the  amended  sections  the  necessity,  in 
sustaining  garnishment,  that  some  ground  of  attach- 
ment be  alleged  and  established.  In  this  view  of  the 
amendatory  act,  the  constitutional  validity  of  that  act 
would  arise,  but,  since  this  view  is  not  adopted  by  a 
majority  of  the  court,  it  is  proper  that  the  constitu- 
tional questions  should  not  be  passed  upon. 
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The  Chioaoo  and  Erie  Rahroad  CoMPAmr  v. 
The  City  of  Huntington. 

[No.  18,898.     Filed  February  17, 1898.] 

Sewers. — Appeals  to  Circuit  Court  from  Assessments  Prior  to  the 
Issuing  of  a  Precept. — The  provision  for  appeals  to  the  circuit 
court  from  the  issuing  of  a  precept  against  a  property  owner  for  the 
collection  of  a  sewer  assessment,  made  by  section  4298,  Bums'  R.  S. 
1894,  applies  where  the  contractor  has  been  paid,  and  the  city  is 
substituted  to  his  rights  the  same  as  in  case  the  contractor  himsftlf 
applies  for  a  precept,  and  an  appeal  taken  from  such  assessment 
prior  to  the  issuing  of  a  precept  is  premature. 

From  the  Huntington  Circuit  Court.     Afjirmed. 

W.  O.  Johnson,  O.  W.  Whitelock  and  S.  E.  Cook, 
for  appellant. 
J.  Fred  France  and  Z.  T.  Dungan,  for  appellee. 

Howard,  C.  J. — ^This  was  an  appeal  to  the  court 
below  from  assessments  for  the  construction  of  a  pub- 
lic sewer,  made  by  the  common  council  of  the  appellee 
city  against  certain  lots  and  lands  of  the  appellant. 
The  appeal  was  dismissed,  and  judgment  entered 
against  appellant  for  costs.  It  is  contended  that  the 
appeal  was  premature,  being  taken  from  the  assess- 
ments made  by  the  city  council,  whereas  the  only  ap- 
peal provided  for  in  the  Barrett  law  is  one  to  be  takea 
on  the  issue  of  a  precept  for  collection  of  assessments. 

The  proceedings  for  the  construction  of  the  sewer 
and  the  making  of  the  assesments  are  set  out  in  the 
record,  and  seem  to  be  in  substantial  compliance  with 
the  statutes  providing  therefor.  The  council  found 
the  sewer  to  be  a  general  one,  and  the  assessments 
were  made  as  provided  for  in  the  act  approved  March 
4,  1893  (Acts  1893,  p.  332,  sections  4273-4275,  Burns' 
R.  S.  1894). 

In  Alley  v.  City  of  Lebanon^  146  Ind.  125,  it  was  held 
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that,  in  the  enactment  of  this  statute,  "the  legislature 
intended  only  to  provide  a  method  by  which  the  com- 
mon council  or  town  board  should  be  guided  in  mak- 
ing assessments  upon  the  property  benefited  by  the 
work."  The  statute  is  supplementary  to,  and  to  be 
construed  in  connection  with,  the  general  law  for  the 
construction  of  sewers.  It  was  also  held  in  the  case 
last  cited  that  the  reference  in  the  statutes  to  the  acts 
"relating  to  the  assessments  of  benefits  in  the  laying 
out  of  streets"  concerned  only  the  method  of  assess- 
ment by  the  town  board  or  common  council;  that  is, 
that  for  a  local  sewer,  or  its  equivalent,  the  assessment 
is  to  be  per  front  foot  on  the  abutting  property,  and 
for  the  excess,  in  a  general  sewer,  "the  actual  benefits 
and  damages,  and  not  merely  the  frontage,  area,  or 
value  of  property,  are  to  be  considered."  It  is  not 
even  necessary  to  refer  the  matter  to  the  city  com- 
missioners. The  assessment,  "in  every  case  is  to  be 
made  by  the  town  board  or  common  council." 

In  this  case,  however,  the  city  authorities,  following 
what  they  deemed  to  be  the  spirit  of  the  law,  did  refer 
the  matter  of  the  assessment  to  the  city  commission- 
ers. No  error  resulted  from  this.  The  work  of  the 
commissioners  took  the  place  of  a  report  by  the  city 
engineer.  The  council,  in  confirming  and  adopting  the 
report  of  the  commissioners,  itself  made  the  assess- 
ment. The  report  of  the  engineer,  or,  as  in  this  case, 
of  the  commissioners,  is  for  the  information  of  the 
common  council.  The  council  may  change  or  correct 
such  report  as  it  may  deem  right  and  just,  and  it  is 
the  final  act  of  the  council  that  constitutes  the  assess- 
ment. The  work  of  the  commissioners  in  this  case 
was,  therefore,  no  essential  part  of  the  proceedings; 
nor  is  there  anything  in  the  statutes  relating  to  the 
city  commissioners  that  enters  into  the  statute  here 
under  consideration  save  only  the  requirement  that 
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the  town  board  or  common  council,  in  making  the  as- 
sesBment  for  the  construction  of  so  much  of  a  general 
sewer  as  is  over  and  above  the  equivalent  of  a  suffi- 
cient local  sewer,  should  consider  only  the  benefits  to 
the  property  to  be  affected.  The  appeal  provided  for 
in  case  of  "the  assessments  of  benefits  in  the  laying 
out  of  streets/'  has,  consequently,  no  application  to 
such  a  case  as  this. 

But  appellant  further  contends  that,  as  the  only 
provision  for  appeal  in  the  Barrett  law  is  that  given 
in  favor  of  a  property  owner  when  the  contractor  sues 
out  a  precept  in  case  of  nonpayment  of  an  assessment, 
and  as  the  city  has  paid  the  contractor  in  this  case, 
and  the  assessments  are  all  due  the  city,  no  appeal  can 
be  taken  by  this  appellant,  unless  it  can  be  taken  in 
the  manner  pursued  in  the  appeal  before  us.  Even 
if  this  were  true  it  would  not  follow  that  the  law  is 
invalid.  The  legislature  need  not  provide  for  appeal, 
but  might  make  the  action  of  the  council  final. 
Hughes  v.  Parker^  148  Ind.  692. 

We  think,  however,  that  the  provision  for  appeal 
given  in  section  10  of  the  laws  as  amended,  Acts  1891, 
p.  326  (section  4298,  Burns'  R.  S.  1894),  applies  where 
the  contractor  has  been  paid,  and  the  city  is  substituted 
to  his  rights,  quite  the  same  as  in  case  the  contractor 
himself  applies  for  a  precept.  What  was  said  in  City 
of  Elkhart  v.  Wicfctrire,  121  Ind.  331,  is  in  point,  as  we 
think,  as  to  such  a  case:  "If  necessary  the  law  will 
treat  the  city  as  an  equitable  assignee  of  the  assess- 
ments, and  allow  the  precepts  to  issue  in  the  names 
of  the  contractors  for  the  use  of  the  city.  But  we  are 
unable  to  see  any  good  reason  why  the  assessments 
might  not  be  made  for  the  benefit  of  the  city,  and  pre- 
cepts issued  in  its  name;  the  payment  by  the  city  did 
not  discharge  the  assessments  as  against  the  property- 
holders,  and  as  the  money  is  due  to  the  city  we  can 
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see  no  good  reason  why  the  precepts  might  not  thus 
issue." 

The  city's  rights  after  payment  of  the  contractor  are 
not  less  than  those  of  the  contractor,  and  the  aflftdavit 
of  the  mayor,  or  other  official  to  be  designated  by  the 
common  council,  might  be  substituted  for  that  of  the 
contractor.  As,  therefore,  the  city  may  have  a  pre- 
cept for  the  collection  of  a  delinquent  assessment  due 
to  it,  the  right  of  appellant  to  an  appeal  is  in  no  way 
abridged. 

The  act  of  1893,  providing  for  the  manner  of  mak- 
ing assessments  for  sewers  is,  therefore,  a  valid  and 
constitutional  part  of  the  general  law  for  the  construc- 
tion of  sewers,  and  appellant's  appeal,  having  been 
premature,  was  properly  dismissed. 

Judgment  affirmed. 
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Jamison,  by  Next  Friend,  v.  Lake  Erie  and 
Western  Railroad  Company. 

[No.  18400.    Filed  Nov.  4,  1897.    Rehearing  denied  Feb.  17,  1898.] 

JUDOMSNT. — Action  to  Review, — Complaint, — A  complaint  in  an  action     ^Im 
to  review  a  judgment  must  contain  in  the  body  thereof  enough  of      1^1  ^ 
the  pleadings  in  the  cause  sought  to  be  reviewed,  or  the  substance, 
nature  or  character  thereof,  to  present  the  question  of  the  alleged 
error  without  resorting  to  the  transcript  of  the  record  thereof  filed 
with  the  complaint  as  an  exhibit. 

Prom  the  Morgan  Circuit  Court.     Affirmed, 

W.  B,  Harrison  and  W.  J.  Beckett^  for  appellant. 
W.  H.  H.  Miller^  J.  B.  Elam  and  John  B,  CocJcrum^ 
for  appellee. 

Monks,  J. — This  action  was  brought  by  appellant 
to  review  a  judgment  obtained  by  appellee  against  ap- 
pellant. Appellee's  demurrer  to  the  complaint,  for 
want  of  facts,  was  sustained,  and,  appellant  refusing 
to  plead  further,  judgment  was  rendered  against  ap- 
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pellant.  The  only  error  assigned  calls  in  question  the 
action  of  the  court  in  sustaining  the  demurrer  to  the 
complaint.  Appellee  insists  that  under  the  provi- 
sions of  section  365,  Burns'  R.  S.  1894  (362,  R.  S.  1881), 
it  is  only  when  a  pleading  is  founded  upon  a  written 
instrument  or  account  that  the  same  can  be  made  a 
part  of  the  pleading  by  filing  the  original,  or  a  copy, 
with  such  pleading;  that  an  action  to  review  a  judg- 
ment is  not  brought  upon  such  judgment,  or  to  re- 
cover thereon,  but  to  review  the  same  for  error;  and 
that,  therefore,  the  part  of  the  record  sought  to  be 
reviewed  cannot  be  made  a  part  of  the  complaint  by 
filing  the  same  therewith  as  an  exhibit;  that,  as  the 
part  of  the  record  sought  to  be  reviewed  was  not  set 
forth  in  the  complaint,  but  was  only  filed  therewith 
as  an  exhibit,  the  court  did  not  err  in  sustaining  the 
demurrer  thereto. 

We  ^need  not,  and  do  not,  however,  determine 
whether  or  not  it  is  necessary,  as  insisted  by  appellee, 
to  set  forth  in  a  complaint  for  review  a  copy  of  the 
part  of  the  record  sought  to  be  reviewed,  for  the  rea- 
son that,'  conceding  that  it  is  not  necessary,  and  that 
a  copy  of  the  same  may  be  filed  with  the  complaint 
as  an  exhibit,  the  cotnplaint  in  this  case  was  not,  for 
other  reasons  urged  by  appellee,  suflScient  to  with- 
stand the  demurrer  for  want  of  facts. 

It  is  averred  in  the  complaint  that  appellant  filed 
a  complaint  in  two  paragraphs  to  recover  damages 
for  personal  injuries  inflicted  by  appellee  upon  appel- 
lant, and  that  the  first  paragraph  charged  that  the 
injury  was  caused  by  appellee,  w^hether  willfully  or 
negligently  is  not  stated,  and  the  second  paragraph 
that  said  injury  was  willfully  and  intentionally  in- 
flicted upon  appellant  by  appellee;  that  an  answer 
in  two  paragraphs  was  filed,  to  the  second  of  which 
appellant  demurred  for  want  of  facts,  which  demurrer 
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was  overruled,  and  to  which  ruling  the  appellant  ex- 
cepted. That  the  cause  was  tried  by  a  jury,  and  at 
the  close  of  the  evidence  the  court  directed  a  verdict 
for  the  appellee,  and  judgment  was  rendered  on  the 
verdict  in  favor  of  appellee.  It  is  alleged  as  error  that 
the  court  erred  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  answer.  Even  if  it  is  sufficient  to 
file  a  copy  of  the  record  sought  to  be  reviewed  as  an 
exhibit,  it  would  seem,  under  our  practice,  that  the 
facts  stated  in  a  complaint  for  review  for  error  of 
law,  should  be  sufficient  to  withstand  a  demurrer 
without  resorting  to  the  transcript  filed  therewith. 
In  actions  brought  for  a  new  trial  on  account  of  newly 
discovered  evidence,  the  rule  is  that  the  pleading  and 
evidence  in  the  original  case,  and  the  newly  discovered 
evidence  may  be  filed  with  the  complaint  as  an  ex- 
hibit. Yet,  in  such  cases,  in  determining  the  suffi- 
ciency of  the  complaint  the  pleadings  and  evidence  in 
the  original  case  filed  with  the  complaint  as  an  ex- 
hibit cannot  be  considered.  Neither  the  pleadings 
noi  evidence  in  the  original  case  can  be  resorted  to  for 
the  purpose  of  supplying  any  averment  essential  to 
the  sufficiency  of  the  complaint.  All  the  averments 
essential  to  the  validity  of  the  complaint  must  be  set 
out  in  the  body  of  such  complaint,  or  the  same  will  not 
be  sufficient  to  withstand  a  demurrer  for  want  of  facts. 
The  character  of  the  action,  and  the  materiality  of  the 
newly  discovered  evidence,  must  be  shown  by  the  facts 
set  forth  in  the  body  of  the  complaint,  and  not*  left  tc 
be  inferred  from  the  pleadings  and  evidence  in  the 
original  case  filed  therewith.  Davis  v.  Davis,  145 
Ind.  4,  and  cases  cited.  This  doctrine  was  applied  to 
a  complaint  to  review  a  judgment  on  account  of  newly 
discovered  matter  in  Hill  v.  Roach,  72  Ind.  57,  where  it 
was  held  that  the  newlv  discovered  matter  must  be 
set  out  in  the  body  of  the  complaint,  and  the  affidavits 
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filed  with  such  complaint,  setting  np  said  matter, 
could  not  be  resorted  to  in  determining  the  aufScienc; 
of  the  complaint. 

So,  in  this  case,  we  think  the  complaint  should  hare 
stated  BO  much  'of  the  complaint  and  answer,  or  the 
substance  or  nature  or  character  thereof,  as  was  neces- 
sary to  present  the  question  of  the  alleged  error,  with- 
out resorting  to  the  exhibit  filed  with  the  complaint 
It  was  necessary  to  set  out  so  much  of  said  second 
paragraph  of  answer,  or  the  substance,  nature,  or 
character  thereof,  as  would  show  whether  or  not  the 
same  was  a  defense  to  both  paragraphs  of  complaint 
to  which  it  was  addressed.  No  part  of  this  second 
paragraph  of  answer,  or  the  substance  or  nature  or 
character  thereof,  was  set  forth  in  the  complaint  for 
review,  and  the  court  did  not  err,  therefore,  in  sustain- 
ing the  demurrer  thereto. 

Judgment  affirmed. 
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The  BAI.TDIOBE  aitd  Omo  Southwestern  Railway 

COMPABT  V.  CONOTEB. 
(No.  18,iea.  •  FUed  Not.  28.  18»7.  Behearing  denied  Feb.  16, 1696.] 
Kin.tinina  — Jiwiiure  to  Oive  statutory  Signtdi  at  CroanTtga.^lfeffii- 
lure  of  a  railroad  companf  to  discharge  its  du^  in 
;  the  risnals  at  public  crossings,  as  enjoined  upon  it 
gligenoe  per  «e;  but  to  entitle  an  injured  party  to 
>  go  further  and  show  that  such  negligence  was  the 
)  of  the  injuiy,  and  that  he  himself  was  Dot  guilt; 
negligence,    p.  SS6. 

•n  to  Direct  Verdict.— Eviderux.— Appeal.— II &d«- 

^on,  upon  the  close  of  plaintiff's  evidence  in  chief, 

t  to  direct  a  verdict  on  such  evidence  in  his  favor, 

he  must  stand  upon  his  motion;  if  he  subsequently  introduces 

his  own  evidence,  he  will  be  regarded  as  having  waived  or  receded 

from  his  motion,  and  therefore  no  question  can  be  considered  on 

such  motion  on  appeal,    p.  617. 

JsSTRVCfnovs.—Remedy  W7\en  Not  SufficUntly  Speckle.— Where  an 
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instruction  is  not  sufficiently  specific,  it  is  the  duty  of  the  aggrieved 
party  to  tender  a  proper  instruction  and  request  that  the  same  be 
given,   p.  628. 

Railboads. — A  Person  Approaching  Crossing  May  Presume  thai 
Statutory  Signals  will  he  Qiven.—  A.  person  approaching  a  railroad 
crossing  has  a  right  to  assume  that  the  company  will  obey  the  law, 
by  giving  the  required  signals  of  an  approaching  train;  and  if  such 
person,  after  having  exercised  due  care,  and  employed  his  senses  of 
seeing  and  hearing,  can  neither  see  nor  hear  an  approaching  train, 
he  is  justified  in  presuming  that  he  can  pass  over  in  safety,  pp. 
528,  529. 

Instrxjcjtion. — When  Party  Estopped  from  Objecting  to  an  Irrelevant 
Instruction. — Where  a  party  asks  and  the  court  gives  an  irrelevant 
instruction,  he  is  estopped  from  objecting  to  an  amendment  by  the 
court  of  another  instruction  tendered  by  him,  which  amendment 
does  nothing  more  than  to  add  to  the  objectionable  charge  requested 
in  the  first  instance,    pp.  529,  530. 

SAME.—Reftisal  to  Qive. — Defective  Record. — The  refusal  to  give  re- 
quested instructions  is  not  available  error  where  the  record  does  not 
affirmatively  show  that  the  instructions  purporting  to  have  been 
given  by  the  court  were  all  the  instructions  given  in  the  causa 
p.  531. 

Appeal. — Petition  for  Rehearing. — Sufficiency  Of. — ^A  petition  for  a 
rehearing  is  a  pleading,  and  not  a  mere  argument  or  brief,  and 
where  a  purported  petition  for  a  rehearing  does  not  state  any  spe- 
cific cause  or  causes  for  which  the  judgment  of  the  Supreme  Court 
is  supposed  to  be  erroneous,  it  presents  no  question  for  considera- 
tion,   p.  532. 

Prom  the  Pike  Circuit  Court.    Affirmed. 

W.  H.  DeWolf^  Oardiner  cfr  Gardiner  and  E.  W. 
Strong,  for  appellant. 

J.  S.  Pritchett,  Cullop  &  Kessinger,  Posey  &  Chajh 
pell  and  Town^end  &  Wilhelm^  for  appellee. 

Jordan,  J. — ^The  appellee  recovered  damages 
against  appellant  for  injuries  sustained  by  reason  of 
one  of  its  passenger  trains  colliding  with  him  as  he 
was  passing  over  the  company's  track,  in  a  wagon,  at 
a  point  where  it  intersects  a  public  highway  near  the 
city  of  Vincennes.  On  change  of  venue,  the  case  was 
tried  in  the  Pike  Circuit  Court,  and,  over  appellant's 
motion  for  a  new  trial,  a  judgment  was  rendered  in 


626  SUPREME  COURT  OF  INDIANA, 

The  Baltimore,  eta,  R.  W.  Co.  v.  Conoyer. 

favor  of  appellee  for  the  damages  awarded  by  the 

jury. 
The  cause  of  action  in  controvjersy  is  based  upon  the 

alleged  negligence  of  the  appellant  in  omitting  to  give 
the  statutory  signals  when  the  train  which  ran  over 
the  appellee  was  approaching  the  public  crossing  in 
controversy.     It  is  insisted  that  the  amended  com- 
plaint does  not  sufficiently  state  a  cause  of  action,  in- 
asmuch as  it  fails  to  show  that  the  negligence  of  the 
appellant  was  the  proximate  cause  of  the  injury  of 
which  appellee  complains,  and  that  it  does  not  estab- 
lish the  fact  that  there  was,  at  the  time  of  the  accident 
in  question,  an  absence  of  contributory  negligence 
on  the  part  of  the  latter.    That  an  action  ordinarily 
accrues  in  favor  of  a  person,  not  guilty  of  contribu- 
tory negligence,  who  is  injured  by  the  negligence  of  a 
railroad  company  in  failing  to  give  signals,  as  re- 
quired by  the  statutes  of  this  State,  when  its  train  is 
approaching  the  crossing  of  a  public  highway,  is  set- 
tled by  numerous  decisions  of  this  court.    And,  as  a 
general  proposition,  the  failure  of  a  railroad  company 
to  discharge  its  duty  in  regard  to  giving  the  signals  « 
at  public  crossings,  as  enjoined  upon  it  by  the  statute, 
is  negligence  per  se.     Still  this  alone  is  not  sufficient 
to  entitle  the  injured  party  to  a  recovery,  but  he  must 
go  further,  and  show  that  such  negligence  was  the 
proximate  cause,  without  which  the  injury  of  which 
he  complains  would  not  have  resulted,  and  that  he 
himself  was  not  guilty  of  negligence  contributing  to 
such  injury.     See  Baltimore^  etc.,  R.  W.  Co.  v.  Youngj 
146  Ind.  374,  and  authorities  cited;  Chicago^  etc.,  R.  R. 
Co,  V.  Thomas,  147  Ind.  35. 

An  examination  of  the  pleading  in  question  satis- 
fies us  that  the  facts  therein  averred  affirmatively 
establish  that  the  accident,  occurring  at  the  crossing, 
and  to  which  the  plaintiff  attributed  his  injury,  was 
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due  to  the  negligence  of  the  defendant,  in  omitting  to 
give  the  required  signals;  and  that  it  is  further  shown 
by  both  the  specific  facts  averred  therein,  as  well  as 
the  general  allegations,  that  the  plaintiff  was  free 
from  fault,  and  did  not  contribute  to  his  alleged  in- 
jury; and,  tested  by  the  rule  to  which  we  have  re- 
ferred, the  complaint  is  sufficient. 

At  the  close  of  the  appellee's  evidence  in  chief,  ap- 
pellant moved  the  court  to  direct  the  jury  to  return  a 
verdict  in  its  favor.  The  motion  was  overruled,  and  the 
appellant  excepted.  The  trial  then  proceeded,  and  ap- 
pellant introduced  its  evidence,  and  the  evidence  was 
finally  closed  by  both  parties,  without  appellant  re- 
newing or  offering  to  renew  the  motion  in  question. 
The  action  of  the  court  in  denying  this  motion  is  urged 
as  error,  and  we  are  asked  to  review  the  plaintiff's 
evidence  in  chief,  separate  and  apart  from  that  given 
by  the.  appellant  in  chief  and  the  appellee  in  re- 
buttal, and  thereby  determine  the  alleged  error.  This, 
under  the  circumstances,  we  are  not  authorized  to  do. 
If  a  defendant  in  an  action,  upon  the  close  of  the 
plaintiff's  evidence  in  chief,  moves  the  court  to  direct 
a  verdict  on  such  evidence  in  his  favor,  he  must  stand 
by  his  motion;  for,  if  he  subsequently  introduces  his 
own  evidence,  he  will  be  regarded  as  having  waived 
or  receded  from  his  motion,  and  therefore  no  question 
can  be  considered  under  such  motion  on  appeal.  The 
appellant  might  have  renewed  its  motion,  had  it  de- 
sired, at  the  close  of  all  of  the  evidence  in  the  case,  and 
requested  the  court,  in  consideration  of  the  entire 
evidence,  to  direct  a  verdict  in  its  favor,  and,  in  that 
"event  the  judgment  of  the  court  would  have  rested  on 
the  evidence  as  a  whole,  and  not  upon  a  part  thereof. 
This,  we  think,  is  the  correct  rule,  and  is  recognized 
as  such  by  the  authorities.  Elliott  App.  Proc,  sec- 
tion 687,  and  authorities  there  cited ;  Citizens  Street 
B.  E.  Co.  V.  Stoddard,  10  Ind.  App.  278. 


628  SUPREME  COURT  OP  INDIANA, 

The  Baltunore.  etc..  R.  W.  Ck>.  v.  Conoyer. 

It  is  next  insisted  that  the  court  erred  in  giving 
certain  instructions  to  the  jury.  Instructions  num- 
bered one,  given  at  the  appellee's  request,  is  criticised 
for  being  too  general,  and  misleading.  The  argument 
of  the  learned  counsel  for  appellant,  however,  does 
not  convince  us  that  the  instruction  in  controversy 
is  open  to  these  objections.  It  is,  in  its  character,  but 
an  exposition  in  general  in  regard  to  the  duties  of  the 
servants  of  a  railroad  company,  in  charge  of  its  trains, 
when  approaching  a  public  crossing,  and,  likewise,  of 
a  person  upon  a  highway  in  approaching  and  in  going 
upon  and  over  such  crossing.  It  substantially  and 
correctly  stated  the  law  in  this  respect  in  a  general 
way;  and,  if  not  sufficiently  specific,  the  proper  thing 
for  appellant  to  have  done  was  to  have  tendered  one  of 
that  character  to  the  court  with  the  request  that  it  be 
given.  When  the  instruction  is  considered  in  con- 
nection with  the  entire  charge,  as  it  must  be,  it  cannot 
be  said  to  have  tended  to  mislead  the  jury.  Counsel, 
continuing  their  criticism  of  the  instruction,  say:  "We 
are  unable  to  find  any  cases  holding  that  a  person 
about  to  cross  a  railroad  track  has  a  right  to  presume 
that  a  train  is  not  within  eighty  rods,  merely  because 
he  failed  to  hear  the  whistle  sounded  or  the  bell  rung." 
It  is  true,  as  a  legal  proposition,  that  the  mere  omis- 
sion of  signals,  or  the  like,  cannot  alone,  ordinarily, 
be  accepted  by  a  person  about  to  pass  over  a  crossing 
as  an  assurance  that  there  is  no  danger  in  crossing. 
But  the  instruction  in  dispute  does  not  state  that  the 
failure  alone  to  hear  the  whistle  sounded  or  the  bell 
rung  would  warrant  a  presumption  upon  the  part  of 
the  traveler  that  there  is  no  approaching  train  within 
eighty  rods  of  the  crossing.  Counsel  seem  to  ignore 
the  fact  that  the  charge  included,  not  only  the  sense 
of  hearing,  but  that  of  sight  as  well,  and,  substantially 
and  in  effect,  advised  the  jury  that  a  person  approach- 
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ing  a  railroad  crossing  has  the  right  to  assume  that 
the  company  will  obey  the  law,  by  giving  the  re- 
quiried  signals  of  an  approaching  train;  and  if  such 
person,  under  the  circumstances,  after  having  exer- 
cised due  care,  and  employed  his  senses  of  seeing  and 
hearing,  to  ascertain  if  a  train  is  approaching,  and 
thereby  avoid  danger,  can  neither  see  nor  hear  an  ad- 
vancing or  moving  train,  he  is  justified  in  presuming 
that  he  can  pass  over  the  crossing  in  safety.  This 
brought  the  instruction  well  within  the  rule  asserted 
by  the  authorities.  See  Pittsburg,  etc.,  R.  W.  Co.  v. 
Martitiy  82  Ind.  476;  Miller  v.  Terre  Huute,  etc.,  R.  W. 
Co.,  144  Ind.  323;  Elliott  on  Railroads,  section  1158. 

Appellant  requested  the  court  to  give  the  following 
instruction :  "If  a  train  of  cars  hauled  by  a  locomotive 
engine  upon  a  railroad,  and  a  citizen  traveling  in  a 
wagon  upon  a  public  highway,  are  both  approaching 
a  crossing  of  such  highway  with  such  railroad,  under 
circumstances  indicating  that  a  collision  between 
them  is  likely  to  occur,  if  they  both  proceed  on  their 
way  without  stopping,  the  engineer  in  charge  of  such 
train,  if  he  has  sounded  the  required  signals  with  the 
engine  whistle,  and  is  rinpng  the  bell  of  the  engine, 
has  a  right  to  presume  that  the  citizen  will  stop  before  . 
he  drives  upon  the  crossing,  and  has  a  right  to  proceed 
on  Ms  way  with  his  engine  and  train  until  he  discovers 
that  the  citizen  does  not  stop;  and  if  under  such  cir- 
cumstances, he  discovers  that  the  citizen  does  not 
stop,  when  it  is  too  late  to  stop  his  train  in  time  to 
avoid  the  collision,  and  for  that  reason  a  collision 
occurs,  and  injury  results  therefrom,  the  railorad  com- 
pany would  not  be  liable  therefor."  This  the  court 
gave  with  the  following  amendment:  "But  if  the  en- 
gineer makes  the  discovery,  before  it  is  too  late,  that 
the  citizen  does  not  stop,  and  if,  after  making  such 
Vol.  149—84 
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discovery,  the  engineer  could  liave  stopped  his  train, 
and  did  not,  then,  in  that  view  of  the  case,  the  railroad 
company  would  be  liable  for  the  injury  inflicted  upon 
the  citizen  by  such  collision."  It  is  insisted  that  the 
instruction  as  requested  correctly  stated  the  law  ap- 
plicable to  the  case  as  presented  by  the  evidence;  but 
the  court's  modification  thereof,  by  adding  thereto  the 
part  above  set  out,  destroyed  its  applicability,  and 
injected  into  the  cause  a  new  issue,  inasmuch  as  the 
plaintifif's  case  is  based  wholly  upon  the  omission  of 
appellant  to  give  the  required  signals  when  its  train 
was  approaching  the  public  crossing,  and  that  there 
was  no  claim  under  the  evidence  that  the  engineer 
could  have  stopped  in  time,  after  seeing  the  plaintiff, 
to  have  avoided  the  accident.  These  objections  with 
equal  propriety,  could  be  made  to  the  instructions  as 
requested  to  be  given  in  the  first  instance.  The  evi- 
dent purpose  or  theory  of  the  instructions  asked  for 
by  the  appellant  was  to  inform  the  jury  as  to  what 
the  general  legal  rule  was,  in  the  opinion  of  the  trial 
court,  when  a  train  of  cars  and  a  person  in  a  wagon 
were  both  approaching  a  public  crossing,  under  cir- 
cumstances indicating  that  a  collision  would  result. 
The  addition  made  to  the  instruction  simply  served 
to  amplify  the  rule  which  appellant  asked  to  have 
the  court  declare  to  the  jury.  Inasmuch  as  the  ap- 
pellant invited  the  court  to  give  an  instruction,  in 
the  first  instance,  which,  when  tested  by  its  own  ob- 
jections made  to  the  amendment,  ought  not  to  have 
been  given,  it  is  not  in  a  position  to  complain  of  the 
court's  action  in  making  the  amendment  and  giving 
the  instruction  as  amended,  which  could  do  notning 
more,  under  appellant's  contention,  than  to  add  to  the 
objectionable  charge  which  it  had  requested.  See 
Elliott's  App.  Proc,  sections  626,  627.  Upon  any 
view  of  the  question,  it  is  not  in  a  position  to  complain 
of  the  modification  made  by  the  court. 
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Appellant  also  requested  the  court  to  give  a  series 
of  other  instructions  to  the  jury.  Some  of  these  were 
given  and  others  were  refused.  The  ruling  of  the 
court  in  its  refusal  to  give  these  instructions  is  not 
specially  criticised,  except  as  to  number  three.  Coun- 
sel for  the  appellee,  however,  confront  us  with  their 
contention  that  we  cannot  consider  any  question 
growing  out  of  the  court's  refusal  to  give  the  instruc- 
tions in  controversy,  for  the  reason  that  the  record  does 
not  aflBrmatively  show  that  those  given  were  all  that 
were  given  in  the  cause.  An  examination  of  the  rec- 
ord verifies  this  contention.  Appellee's  counsel  say: 
*'For  aught  that  appears,  the  court  may  have  given 
instructions  concerning  the  same  questions  involved 
in  those  refused."  The  rule  for  which  they  contend 
in  this  respect  is  one  firmly  settled  by  our  decisions. 
Musgrave  v.  Statej  133  Ind.  297,  and  authorities  there 
cited;  Wilson  v.  Johnsoriy  145  Ind.  40;  New  Torky  etc.,  R. 
R.  Co.  V.  Hamlet  Hay  Co.,  ante,  344, 

Without,  however,  departing  from  the  rule  in  ques- 
tion, to  which  we  still  adhere,  we  have,  as  a  matter  of 
grace  to  appellant,  and  not  as  a  right,  examined  in- 
struction three,  refused,  and  find  that  the  general 
principles  of  law  therein  stated  are  the  same  as  those 
upon  which  the  jury  had  been  fully  informed  by  the 
court  in  other  instructions,  and,  consequently,  under 
the  circumstances,  no  harm  can  be  said  to  have  re- 
sulted to  appellant  from  the  court's  refusal  to  give 
this  charge.  In  fact,  it  may  be  said,  we  think,  that  the 
learned  trial  judge  fully  advised  the  jury  upon  all 
matters  of  law  relative  to  the  cause,  and  that  the 
charge  as  a  whole  was  as  favorable  to  appellant  as  it 
could  legitimately  have  requested. 

The  evidence  is  conflicting;  yet  there  is  evidence 
which  fully  sustains  the  judgment  of  the  lower  court, 
and  therefore,  under  a  well  settled  and  controlling 
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rale,  we  cannot  disturb  the  decision  of  the  lower 
court  upon  the  evidence.    Judgment  affirmed. 

On  Petition  for  Rehearing. 

Per  Curiam.— Appellant  has  filed  what  purports  to 
be  a  petition  for  a  rehearing.  It  presents  no  question, 
however,  for  the  consideration  of  this  court,  for  the 
reason  that  it  does  not  state  any  specific  cause  or 
causes  for  which  the  judgment  of  affirmance  is  sup- 
posed to  be  erroneous,  and  therefore  does  not  con- 
form to  rule  thirty-seven  of  this  court.  A  petition  for 
a  rehearing,  under  the  rules  of  appellate  procedure,  is 
a  pleading,  and  not  a  mere  argument  or  brief,  as  is 
the  paper  in  this  case  which  is  denominated  a  petition. 
This  court  has  recently  had  occasion  to  state  and  point 
out  what  was  essentially  required  in  order  to  consti- 
tute a  sufficient  petition  for  a  rehearing.  See  Reed  v. 
Kalfsbccky  147  Ind.  148 ;  Finley  v.  Caihcart.nnte,  470.  For 
the  reasons  stated  the  petition  is  ordered  to  be  ove^ 
ruled. 


Shepard,  Trustee,  v.  The  Meridian  National 

Bane  et  al. 

149  m  [No.  17,7^.    Filed  Nov.  28,  1897.    Rehearing  denied  Feb.  18,  1898.] 

Appeal  akd  Errob. — Record.  — Motions.  — No  question  is  presented  on 

170       6^         appeal  as  to  the  ruling  of  the  court  on  a  motion  made  by  defendant 
'  to  require  plaintiff  to  elect  whether  he  would  sue  as  trustee  or 

receiver,  where  such  motion  was  not  brought  into  the  record  by  bill 
of  exceptions  or  by  order  of  court  p,  638, 
Practice. — Harmless  Error.— An  order  of  court  requiring  a  plaintiff 
to  elect  whether  he  would  sue  as  trustee  or  receiver  was  immaterial 
and  harmless,  if  erroneous,  where  the  rights  of  recovery  were  the 
same  in  either  capacity,  pp.  638,  639. 
Trusts. — Absconding  Officer. — Court  may  Appoint  Trustee  to  Admin- 
ister Trust  Funds.  —The  court  may,  under  the  provisions  of  section 
8418,  Bums'  R.  S.  1894  (2996,  R.  S.  1881),  appoint  a  trustee  to  take 
charge  of  trust  funds  abandoned  by  an  absconding  county  cleil: 
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and  collect  and  administer  them  in  the  interest  of  the  beneficiaries 
entitled  to  them  in  the  absence  of  such  clerk  or  of  anyone  author- 
ized and  willing  to  act  for  him.    pp,  SSB-SJ^, 

Tbusts. — Action  to  Recover  Funds  Belonging  to  Cestuis  Que  Trust. — 
An  action  may  be  maintained  by  a  trustee  appointed  by  the  court 
to  take  charge  of  trust  funds  abandoned  by  a  county  clerk,  to  re- 
cover funds  embezzled  by  such  clerk  without  making  the  cestuis 
que  trust  plaintiffs  in  such  action,    pp.  64^544, 

Same. — Power  of  Trustee  to  Maintain  Action  to  Set  Aside  Fraudulent 
Transfer  of  Assets, — One  appointed  by  the  court  to  take  charge  of 
trust  funds  abandoned  by  an  absconding  county  clerk,  and  admin- 
ister same  for  the  benefit  of  the  cestuis  que  trust,  may  maintain  an 
action  to  set  aside  a  transfer  of  assets  made  by  such  clerk  in  fraud 
of  the  trust,  the  transferee  having  knowledge  of  the  trust  and  par- 
ticipating in  the  fraud,    pp.  64s,  544- 

Samx.— Recovery  of  Funds  Misapplied  by  Trustee^^Officers, — Funds 
held  by  a  coimty  clerk,  as  such  officer,  and  wrongfully  applied  to 
the  payment  of  his  individual  liabilities,  the  creditor  having  knowl- 
edge of  the  trust  and  knowing  that  the  money  so  applied  was  trust 
funds,  may  be  recovered  in  an  action  by  a  trustee  for  the  use  and 
benefit  of  the  cestuis  que  trust,    pp.  644-652. 

From  the  Marion  Superior  Court.  Reversed. 

William  A.  Ketcham  and  Henry  N.  SpaaUy  for 
appellant. 

Addison  C.  Harris  and  Frank  Cutter,  for  appellee. 

Howard,  C.  J. — It  is  shown  in  appellant's  com- 
plaint that  on  November  12,  1886,  John  E.  Sullivan 
entered  upon  the  duties  of  the  office  of  clerk  of  the 
Marion  Circuit  Court,  succeeding  Moses  G.  McLain^ 
who  held  that  office  for  the  four  years  ending  on  said 
day.  Sullivan  held  the  office  until  January  31,  1889, 
when  he  resigned,  and  the  appellee  John  R.  Wilson 
was  appointed  to  succeed  him,  and  was  afterwards 
elected  as  his  own  successor.  During  the  eariy  period 
of  Sullivan's  incumbency  of  the  office,  his  predecessor, 
McLain,  paid  to  him  moneys  in  custody  of  the  clerk, 
belonging  to  insolvent  and  decedents'  estates,  and 
other  trust  funds,  amounting  to  nearly  ^120,000;  and 
Sullivan  himself,  during  the  time  he  held  the  office, 
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received,  in  addition,  about  |75,000.00  of  like  trufit 
funds.     Previous  to  his  election  as  clerk,  Sullivan 
had  been  engaged  in  business,  and  had  kept  an  ac- 
count with  the  appellee  national  bank.    On  November 
15,  1886,  this  account  was  overdrawn  in  the  sum  of 
117,791.02.    On  that  day  McLain  made  his  first  pay- 
ment of  trust  funds  to  Sullivan,  giving  him,  as  clerk, 
a  check  for  |10,000.00  on  the  Indianapolis  National 
Bank.    In  the  body  of  this  check  the  money  was  de- 
scribed as  paid  "on  account  of  trust  judgment  and 
fees."    Sullivan  delivered  this  check,  indorsed  by  him, 
to  the  appellee  bank,  and  said  appellee  drew  the 
money  thereon  from  the  Indianapolis  National  Bank, 
and  credited  the  same  on  Sullivan's  individual  ac- 
count, leaving  the  same  still  overdrawn.    It  is  alleged 
that  "At  the  time  of  receiving  said  check  and  crediting 
said  Sullivan  with  the  amount  thereof,  said  Meridian 
National  Bank  well  knew  that  said  McLain  had  been 
the  clerk  of  said  court  as  the  predecessor  of  said  Sul- 
livan, and  that  said  Sullivan  was  then  and  there,  the 
clerk  of  said  court,  and  that  said  check  was  given  to 
him  in  order  to  transfer  to  him,  as  such  clerk,  the  sum 
of  110,000.00,  which  had  theretofore  been  in  the  hands 
of  said  McLain,  as  such  clerk,  in  trust  for  divers  and 
sundry  parties."    Thereafter,  on  November  20,  1886, 
McLain  delivered  to  Sullivan,  as  such  clerk,  his  sec- 
ond check,  being  for  $5,000.00,  payable  to  the  order 
of  Sullivan  as  clerk,  the  payment  being  also  desig- 
nated in  the  body  of  the  check  as  made  "on  account  of 
trust  and  judgment  funds  and  fees."    On  the  endorse- 
ment and  delivery  of  this  check  to  the  appellee  bank 
said  appellee  opened  an  account  with  John  E.  Sulli- 
van, clerk,  delivered  to  him  a  pass-book  therefor,  and 
gave  him  credit  upon  the  pass-book  and  upon  his  ac- 
count as  clerk  for  J4,000.00,  but  applied  the  remain- 
ing 11,000.00  of  said  check  to  the  payment  of  the  in- 
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dividual  indebtedness  of  Sullivan  to  the  bank,  know- 
ing at  the  same  time  that  said  $1,000.00  was  a  part  of 
the  trust  funds  in  the  hands  of  Sullivan.  Thereafter, 
on  December  13, 1886,  a  third  check  for  $653.10,  drawn 
by  McLain,  as  clerk,  upon  the  Indianapolis  National 
Bank,  and  reciting  in  the  body  of  the  check  that  it 
was  given  on  account  of  "trust  in  asst.  and  estates  (in 
P.  &  S.),''  was  given  to  Sullivan,  and  endorsed  by  him 
as  clerk,  and  delivered  to  the  appellee  bank,  and  was 
by  said  appellee  applied  on  Sullivan's  personal  debt 
to  the  bank,  the  bank  at  the  same  time  knowing  that 
said  trust  funds  were  not  the  individual  or  private 
property  of  the  said  Sullivan,  but  were  in  his  hands 
as  clerk,  in  trust  for  divers  and  sundry  parties.  Like 
allegations  are  continued  in  detail,  showing  the  appli- 
cation by  Sullivan,  with  the  co-operation  and  knowl- 
edge  of  the  appellee  bank,*  of  other  trust  funds  in  his 
handa  as  clerk,  in  payment  of  his  personal  obligations 
to  the  bank,  and  to  other  creditors  who  were  paid 
through  the  bank,  from  said  trust  funds. 

During  Sullivan's  continuance  in  office  he  was,  be- 
sides, engaged  in  business  for  himself,  in  which  occu- 
pation he  also  received  large  sums  of  money.  And  it 
is  further  alleged  in  the  complaint,  "that,  by  means 
of  his  earnings,  borrowings,  and  other  methods  of  ob- 
taining money,  although  said  Sullivan  had  during  his 
continuance  in  office  as  such  clerk  misappropriated 
and  embezzled,  from  time  to  time,  very  great  sums  of 
money,  amounting  in  the  aggregate  to  more  than 
$150,000.00,  he  had  succeeded  in  reducing  the  extent  of 
his  defalcation  on  the  29th  day  of  January,  1889,  to 
the  sum  of  $47,993.84,  as  to  which  he  was  then,  and 
has  ever  since  been,  and  now  is,  a  defaulter."  The 
names  of  the  particular  persons  for  whom  he  received 
and  to  whom  he  failed  to  pay  over  this  money,  in 
number  about  1,500,  and  the  amount  due  each,  are  set 
out  in  an  exhibit  to  the  complaint. 
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*  Among  the  sums  of  money  so  misappropriated  was 
1440,  due  to  the  State  of  Indiana;  and  it  is  alleged 
that  the  State,  by  its  Attorney-General,  on  the  5th 
day  of  March,  1889,  filed  in  the  Marion  arcuit  CJourt 
"its  certain  complaint  in  the  nature  of  a  creditor's 
bill,  in  its  own  behalf  and  on  behalf  of  all  others  sim- 
ilarly situated  who  should  desire  to  participate  therein 
and  contribute  to  the  expense  of  the  litigation  against 
the  said  Sullivan  and  others,  asking,  among  other 
things,  for  judgment  against  Sullivan  for  the  money 
so  collected  by  him  as  clerk,  ♦  ♦  ♦  for  the  appoint- 
ment of  a  receiver  to  collect  the  fees  due  to  said  Sulli- 
van as  such  clerk  that  had  not  theretofore  been  col- 
lected, and  for  the  appointment  of  a  trustee  as  the  suc- 
cessor of  said  Sullivan,  in  relation  to  the  matters  that 
had  come  to  his  hands  as  such  clerk,  and  to  recover 
the  trust  funds  that  had  come  to  the  hands  of  said 
Sullivan  as  such  clerk,  and  had  been  used  by  him  in 
the  payment  and  discharge  of  his  private  indebtedness 
from  the  parties  who  had  received  the  same,  for  the 
use  and  benefit  of  the  parties  entitled  thereto,  in  such 
proportion  as  the  court  might  adjudge.  And  such 
proceedings  were  had  in  said  cause  that  thereafter,  to 
wit,  on  the  6th  day  of  March,  1889,  this  plaintiff  was 
by  said  court  duly  appointed  receiver  of  certain  of  the 
assets  of  said  Sullivan,  and  was  also  appointed  as  a 
trustee  as  the  successor  of  said  Sullivan  in  the  various 
trusts  which  had,  by  the  statute  in  such  cases  made 
and  provided,  been  imposed  upon  and  confided  in  said 
Sullivan." 

In  the  order  of  appointment,  as  set  out  in  this  com- 
plaint, it  is  declared,  that  the  court  "does  hereby 
order,  adjudge,  and  decree  that  Silas  M.  Shepard  be, 
and  he  is  hereby  appointed  as  a  receiver  of  this  court, 
for  the  purpose  of  collecting  and  reducing  to  cash  the 
rights,  credits,  choses  in  action  named  and  described 
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herein,  and  also  as  trustee  in  the  matters  appertaining 
to  the  office  of  clerk  of  this  court,  with  respect  to  the 
funds  collected  by  said  Sulliyan  as  such  clerk,  as  the 
successor  in  said  trusts  of  said  Sullivan,  late  clerk." 
Appellant  is  particularly  directed  in  said  order, 
amongst  other  things,  ^^to  institute  and  maintain  ac- 
tions against  any  and  all  persons  whom  he  may  have 
reasonable  cause  to  believe  have  heretofore  received 
from  said  Sullivan,  as  such  clerk,. trust  funds  that 
were  then  and  there  in  his  hands  as  such  clerk,  in  pay- 
ment of  his  individual  indebtedness,  or  that  were 
otherwise  misappropriated  by  him." 

It  is  further  shown  that  the  fees  due  Sullivan  and 
collected  or  to  be  collected  bv  the  receiver  will  amount 
to  not  over  f5,000.00,  and  will  be  totally  inadequate 
to  pay  the  liabilities  of  Sullivan  as  clerk.  It  is  also 
made  to  appear  that  the  sureties  on  Sullivan's  official 
bond  have  been  exhausted,  leaving  all  the  creditors 
except  those  who  have  obtained  judgments  on  his 
bond  wholly  unpaid;  that  Sullivan  has  fled  the  coun- 
try, and  is  wholly  insolvent,  and  said  creditors  of  said 
trust  funds  will  be  wholly  remediless  unless  the  funds 
misappropriated  can  be  followed,  and  applied  to  the 
liquidation  of  their  claims. 

It  is  alleged  that  before  the  bringing  of  this  action 
the  appellant  had  applied  to  the  appellee  bank  for  an 
accounting  of  the  trust  funds  of  Sullivan  so  used  by 
it,  but  the  bank  refused  so  to  account,  or  to  pay  any 
of  said  funds  to  him.  The  appellant  concludes  his 
complaint,  saying,  therefore:  "That  a  cause  of  action 
has  accrued  to  him  as  such  receiver  and  trustee,  as 
the  successor  of  said  Sullivan  in  his  various  trusts,  to 
compel  the  said  defendant,  the  Meridian  National 
Bank,  to  account  and  show  what  amount  of  trust 
funds  it  received  from  said  Sullivan  as  such  clerk  that 
it  applied  to  the  payment  and  discharge  of  his  in- 
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dividual  and  personal  liabilities;  that  as  to  such  funds 
it  be  adjudged  and  decreed  to  be  a  trustee  of  its  own 
wrong  for  the  misappropriations,  embezzlements,  and 
conversions  of  said  Sullivan  in  which  it  participated, 
and  of  which  it  obtained  the  benefit;  and  plaintiff  prays 
the  court  to  decree  accordingly  and  that  he  have  judg- 
ment." 

The  appellee  bank  filed  its  motion  to  require  the  ap- 
pellant to  elect  whether  he  would  sue  as  receiver  or  as 
trustee,  which  motion  was  sustained  by  the  court. 
This  ruling  is  one  of  the  alleged  errors  complained  of 
by  appellant,  but,  as  the  motion  has  not  been  brought 
into  the  record  by  bill  of  exceptions  or  otherwise,  no 
question  is  presented  on  the  ruling.  Besides,  we  are 
of  the  opinion  that  appellant  has  suffered  no  harm  by 
the  action  of  the  court.  He  elected  to  sue  as  trustee, 
and  anything  that  he  might  be  entitled  to  recover  in 
any  capacity  he  may  recover  in  this  action  as  trustee. 
He  was  appointed  receiver  to  collect  fees  and  other 
amounts  due  Sullivan,  but  not  collected  by  him,  and 
also  trustee  "with  respect  to  the  funds  collected  by 
said  Sullivan  as  such  clerk.^^  It  is  not  apparent,  how- 
ever, nor  do  counsel  satisfactorily  show,  why  appel- 
lant as  receiver,  had  not  authority  to  take  possession, 
not  only  of  funds  due  Sullivan,  and  not  collected  by 
him,  but  also  of  all  trust  funds  to  which  Sullivan  was 
entitled,  whether  he  had  collected  such  funds  or  not 
It  was  but  one  appointment,  and  there  was  but  one  of- 
ficer, whether  he  be  called  receiver  or  trustee,  or  both. 
As  receiver  he  was  trustee  of  all  assets  belonging  to 
Sullivan  as  clerk,  and  there  does  not  seem  to  have  been 
sufficient  reason  at  any  time  to  distinguish  between 
his  duties  as  receiver  and  his  duties  as  trustee.  The 
error,  however,  if  any,  is,  as  we  have  seen,  immaterial, 
for  the  reason  that,  whether  styled  receiver  or  trus- 
tee, appellant  is  before  the  court  as  the  representative 
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of  the  trust  estate,  and  to  recover  for  the  estate  all 
that  is  due  to  it  from  any  source. 

Appellant  afterwards,  as  receiver,  brought  another 
action  against  appellees,  the  complaint  and  the  parties 
being  identical,  except  that  in  the  case  here  appealed 
the  plaintiff  was  styled  trustee,  and  in  the  other  re- 
ceiver. The  court  overruled  a  motion  by  the  bank  to 
require  the  appellant  to  elect  as  to  which  of  said  ac- 
tions he  would  pursue.  The  two  cases  accordingly 
went  to  judgment,  and  both  have  been  appealed,  the 
appeal  in  the  receivership  case  was  also  decided  at 
this  term.  See  Shepard,  Ree.y  v.  Meridian  National 
Bank,  ante,  20. 

Afterwards  the  appellee  bank  filed  its  demurrer  to 
the  complaint,  for  the  reasons:  "First,  that  the  plain- 
tiff has  no  legal  capacity  to  sue;  second,  that  the  com- 
plaint does  not  state  facts  suflficient  to  constitute  a 
cause  of  action  against  this  defendant."  This  de- 
murrer was  sustained  by  the  court,  and  the  ruling  so 
made  presents  the  chief  questions  for  our  considera- 
tion. 

It  will  hardly  be  doubted  that  John  E.  Sullivan,  as 
clerk  of  the  Marion  Circuit  Court,  received  the  funds 

m 

in  controversy  as  in  trust  for  the  numerous  bene- 
ficiaries for  whom  they  were,  under  the  law,  paid  to 
him.  While  the  naked  legal  title  was  in  him  as  cus- 
todian, the  beneficial  interest  was  in  others.  Whether 
paid  to  him  by  administrators,  guardians,  assignees 
or  other  trustees,  such  funds  were,  in  each  case,  trust 
funds  to  be  held  by  him  for  the  real  owners. 

Some  question  is  made  as  to  whether,  on  the  resig- 
nation and  absconding  of  Sullivan,  his  successor  in 
office,  the  appellee  John  R.  Wilson,  did  not  succeed  to 
him  as  rightful  custodian  of  the  trust  funds  which 
had  been  in  his  hands.  There  is  no  doubt  that  Mr. 
Wilson  would  have  been  entitled  to  receipt  for  such 
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funds  if  they  had  been  paid  over  to  him  by  Sullivan, 
or  by  any  one  else  in  his  place,  and  that,  as  such  suc- 
cessor, he  would  thus  have  become  liable  on  his  bond 
for  their  safe  keeping;  and  it  would  seem,  therefore, 
that  such  succeeding  clerk,  as  lawful  custodian,  might 
have  brought  suit  to  recover  the  funds.  It  was  said 
by  nowk,  C.  J.,  in  Board,  etc.,  v.  McFadderij  88  Ind.  333, 
that  "Where  moneys  are  paid  to  and  received  by  the 
clerk  of  the  court  on  judgments  therein  rendered,  the 
clerk  is  liable  therefor  in  his  official  capacity;  and, 
therefore,  at  the  expiration  of  his  term  of  office,  if  such 
moneys  have  not  been  paid  to  the  person  who  is  en- 
titled to  demand  and  receive  the  same,  it  is  his  duty, 
we  think,  to  pay  over  and  deliver  such  moneys  to  his 
successor  in  office." 

The  question  is,  however,  not  controlling  in  this 
case.  Whether  or  not  Jlr.  Wilson  might  have  brought 
suit  to  recover  the  trust  funds  lost  by  his  predecessor, 
it  is  certain  that  he  did  not  bring,  or  offer  to  bring, 
any  such  suit.  He  was  made  a  party  defendant  in  the 
suit  brought  by  appellant,  to  answer  as  to  any  right 
or  interest  which  he  might  have  in  the  matter.  In  the 
complicated  condition  in  which  the  affairs  of  the 
clerk's  office  were  left  by  the  delinquencies  of  his  pred- 
ecessor, it  may  have  been  thought  better  that  the 
affairs  in  which  Sullivan  was  himself  concerned 
should  be  totally  divorced  from  the  administration  of 
the  affairs  of  any  official  afterwards  in  charge  of  the 
office. 

But  by  operation  of  the  statutes  a  trust  had  been 
created  as  to  the  misappropriated  funds,  and  such 
trust  a  court  of  equity  must  protect  and  defend.  Be- 
cause the  former  clerk  had  fled  the  country,  or  be- 
cause the  present  clerk  did  not  see  his  way  to  take  up 
the  duties  of  the  delinquent,  the  court  would  not 
therefore,  be  helpless.    As  said  in  Tiffany  and  BuUard 
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Trusts  and  Trustees,  2 :  ^^It  is  a  well  settled  principle 
in  equity,  that  a  trust  once  properly  created  shall 
never  fail  for  want  of  a  trustee.  It  is  a  rule  in  equity 
to  which  there  is  no  exception,  that  a  court  of  equity 
never  wants  a  trustee.  Therefore  if  a  trust  has  been 
properly  created  and  no  trustee  has  been  appointed, 
is  incompetent,  or  has  refused  to  accept,  or  has  died, 
the  trust  shall  not  fail  on  that  account.'^  And  in  Un- 
derhill  Trusts  and  Trustees,  406,  the  author  says: 
"Where  a  trustee  is  a  felon,  or  a  bankrupt,  and  refuses 
to  join  in  the  appointment  of  a  new  trustee  in  his 
place,  the  court  can  and  will  remove  him,  and  appoint 
another  person  if  the  cestuis  que  trust  desire  it;  and  a 
similar  observation  applies  to  a  trustee  who  has  be- 
come a  lunatic,  or  has  gone  to  reside  permanently 
abroad  or  has  absconded." 

The  statutes  are  to  the  same  effect.  In  section  3418, 
Burns^  R.  S.  1894  (2996,  R.  S.  1881),  it  is  provided  that, 
"If  any  trustee  of  any  trust  now  existing  shall  be  dead, 
or  any  trustee  of  a  trust  now  or  hereafter  to  be  cre- 
ated shall  die  or  for  any  cause  refuse  to  act,  the  circuit 
court  or  the  superior  court  of  the  proper  county  may 
fill  the  vacancy  by  appointment  of  some  suitable  per- 
son, who  shall  execute  bond  for  the  faithful  perform- 
ance of  the  duties  of  his  trust,  as  hereinbefore  pro- 
vided.'^ And  in  the  succeeding  section  it  is  said: 
"Said  trustee  and  the  funds  in  his  hands  shall  be  at 
all  times  under  the  equitable  control  of  the  court  hav- 
ing jurisdiction  thereof  for  the  preservation  of  the 
funds  an^  carrying  out  the  purposes  of  the  trust." 

The  court  could  not,  of  course,  appoint  a  clerk  to 
succeed  Sullivan.  That  duty  devolved,  at  first,  upon 
the  board  of  county  commissioners,  and  then  upon  the 
people  at  the  next  general  election.  The  court,  how- 
ever, in  the  absence  of  Sullivan,  or  of  any  one  author- 
ized and  willing  to  act  for  him,  did  have,  as  we  think. 
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the  right  to  appoint  some  one  to  take  charge  of  the 
trust  funds  abandoned  by  him,  and  to  collect  and  ad- 
minister them  in  the  interest  of  the  beneficiaries  en- 
titled to  them. 

The  question  is  also  raised  as  to  whether  the  proper 
parties  plaintiff  here  were  not  the  beneficiaries  them- 
selves, and  whether  this  trustee  had  a  right  to  sue  for 
them.  The  complaint  shows  that  the  beneficiaries 
are  exceedingly  numerous,  being  about  1,500;  that 
sums  due  many  of  them  are  small  in  amount;  and  that 
it  was,  therefore,  for  many  reasons,  undesirable,  if  not 
impracticable,  for  suit  to  be  brought  in  the  names  of  all 
of  them.  The  State  of  Indiana  was  one  of  the  beneficia- 
ries, and  brought  the  action  in  its  own  name  and  for 
all  the  other  beneficiaries,  asking  for  the  appointment 
of  a  receiver  and  trustee,  as  the  most  practicable  and 
equitable  method  of  proceding  to  recover  the  funds 
which  had  been  in  custody  of  the  absconding  clerk; 
and  the  court,  on  this  petition,  made  the  appointment. 

In  2  Perry  Trustees,  section  885,  the  author  says: 
"Where  the  parties  in  interest  are  so  numerous  that 
it  is  not  possible  or  convenient  to  join  all  as  plaintiffs, 
the  court  will  allow  a  few  cestuis  que  trust  to  sue  in 
behalf  of  themselves  and  the  others." 

In  1  Pomeroy's  Eq.  J^uris.,  section  255,  it  is  said  that 
a  suit  in  equity  may  be  brought,  when,  for  example, 
"A  number  of  persons  have  separate  and  distinct  in- 
terests, but  still  united  by  some  common  tie,  against 
one  determined  party,  and  their  interests  may  perhaps 
be  enforced  by  one  equitable  suit  brought  by  all  the 
persons  joining  as  co-plaintiffs,  or  by  one  suing  on  be- 
half of  himself  and  all  the  others,  or  even  by  one  suing 
for  himself  alone." 

"The  grand  principle  which  underlies  the  doctrine 
of  equity  in  relation  to  parties,"  said  the  last  named 
author  in  his  work  on  Remedies  and  Remedial  Rights, 
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section  247,  "is,  that  every  judicial  controversy  should, 
if  possible,  be  ended  in  one  litigation;  that  the  decree 
pronounced  in  the  single  suit  should  determine  all 
rights,  interests,  and  claims,  should  ascertain  and 
define  all  conflicting  relations,  and  should  forever  set- 
tle all  questions  pertaining  to  the  subject-matter." 

It  is  finally  urged  against  the  right  of  this  appellant 
to  sue  that  at  most  he  takes  the  place  of  the  defaulting 
clerk,  and  can  consequently  maintain  only  such  suits 
as  such  clerk  could  himself  have  maintained.  Whether 
this  contention  could,  in  any  respect  be  sustained 
as  to  appellant,  as  trustee  for  the  creditors  of 
the  clerk  may  be  questioned.  On  the  contrary,  appel- 
lant, as  trustee  for  the  creditors,  the  character 
in  which  he  maintains  this  action,  has  every  right  as 
plaintiff  which  the  creditors  themselves  would  have  if 
they  had  brought  the  action  in  their  own  names. 
But,  even  as  receiver,  appointed  solely  to  protect  the 
trust  estate  in  the  interest  of  the  beneficiaries,  it  may 
be  doubted  whether  he  could  not  have  maintained 
an  action  against  the  appellee  bank  to  set  aside  the 
transfers  made  to  such  bank  in  fraud  of  the  rights  of 
such  beneficiaries.  In  StatCy  ex  rel.  v.  Sullivan,  120  Ind. 
197,  to  which  counsel  for  appellees  refer  us,  it  was  said 
that,  while  the  general  rule  is  that  a  receiver  cannot 
have  any  right  of  action  not  vested  in  the  debtor,  yet 
that  there  are  exceptions  to  the  general  rule,  and  one 
such  exception  is,  that  a  receiver  may  maintain  a  suit 
to  set  aside  a  fraudulent  conveyance.  All  that  was 
decided  in  the  case  cited  is  that,  as  the  debtor  could 
not  have  brought  a  suit  against  himself,  the  receiver 
could  not  do  what  would  be  equivalent  to  bringing 
such  suit;  that  is,  could  not  bring  suit  upon  the  debt- 
or's oflBcial  bond.  That,  however,  is  a  very  different 
thing  from  bringing  suit  to  set  aside  a  fraudulent  con- 
veyance, or  to  set  aside  a  transfer  of  assets  made  in 
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fraud  of  the  trufit  estate,  which  the  debtor,  for  the 
time,  represented,  the  grantee  or  transferee  having 
knowledge  of  the  trust,  and  so  participating  in  the 
fraud. 

The  right  of  a  receiver  to  bring  an  action  to  set 
aside  such  a  fraudulent  transfer  was  clearly  indicated 
in  Wallace  v.  Milligan,  110  Ind.  498,  Zollars,  J.,  there 
saying:  "Where  an  action  might  not  have  been  main- 
tained by  the  Arm,  it  cannot  be  by  the  receiver,  except 
when  the  firm  may  have  been  guilty  of  a  fraud  against 
its  creditors.  High,  Rec.  (2d  ed.),  sections  205,  315, 
316."  See  further,  20  Am.  and  Eng.  Enc.  Law,  239, 
240;  also,  27  Am.  and  Eng.  Enc.  Law,  251,  and  cases 
in  notes.  In  any  case,  the  suit  was  properly  brought 
in  the  name  of  the  appellant  as  trustee,  representing, 
as  he  does,  the  rights  of  the  beneficiaries,  as  the  real 
owners  of  the  trust  estate. 

But  the  demurrer  not  only  questions  the  capacity 
of  the  plaintiff  to  sue,  but  also  denies  that  the  com- 
plaint shows  any  liability  on  the  part  of  the  appellee 
bank,  and  this  is  the  important  question  for  our  con- 
sideration. In  the  complaint,  as  epitomized  by  coun- 
sel for  appellees,  "The  charge  is  that  during  his  clerk- 
ship, the  bank  applied,  with  Sullivan's  direction  and 
consent,  to  Sullivan's  individual  debts,  sums  of  money. 
The  amount  is  not  stated  directly,  but  it  is  averred 
that  certain  amounts  were  applied  to  the  payment  of 
indebtedness  due  the  bank,  and  certain  other  amounts 
were  applied  in  payment  of  checks  drawn  by  Sullivan 
arising  out  of  his  individual  business,  which,  together, 
would  seem  to  aggregate,  as  we  add  the  figures  given, 
to  f97,443.71.  It  is  charged  that  the  bank  'partici- 
pated and  co-operated  with  and  aided  and  abetted  Sul- 
livan in  such  illegal  and  tortious  use  of  such  funds;' 
that  the  bank  knew  that  Sullivan  was  mingling  the 
funds  in  his  hands  as  clerk  with  his  private  funds,  so 
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as  to  render  it  difficult,  if  not  impossible,  to  distin- 
guish the  one  from  the  other,  or  for  any  of  the  parties 
on  whose  account  Sullivan,  as  such  clerk,  had  received 
moneys,  to  specifically  follow  a  specific  fund  belong- 
ing to  or  deposited  by,  or  on  account  of,  any  particular 
party;  of  all  which  the  bank  had  notice,  and  partici- 
pated and  co-operated  for  the  purpose  of  concealing 
and  covering  up  the  fact  of  his  improper  use  of  such 
funds,  and  preventing  the  parties  from  recovering 
from  it  the  moneys  which  it  had  received  from  Sulli- 
van as  clerk." 

On  this  showing  an  acounting  is  demanded  from 
the  bank  as  to  "what  amount  of  the  trust  funds  it  re- 
ceived from  said  Sullivan  as  such  clerk,  that  it  applied 
to  the  payment  and  discharge  of  his  individual  and 
personal  liabilities;  that  as  to  such  funds  it  may  be 
adjudged  and  decreed  to  be  a  trustee  of  its  own  wrong 
for  the  misappropriations,  embezzlements,  and  conver- 
sions of  said  Sullivan,  in  which  it  participated,  and  of 
which  it  obtained  the  benefit." 

Counsel  cite  many  decisions  of  this  court  which 
hold,  and  rightfully,  as  we  believe,  that  moneys  en- 
trusted to  a  public  official  as  such,  are  not  held  by  him 
as  a  mere  agent,  bailee,  or  trustee.  For  the  safety 
of  such  funds,  the  officer  is  held  to  have  a  certain  tech- 
nical ownership  of  them,  so  that,  in  case  they  are  lost, 
even  without  his  fault,  it  is  as  if  his  own  moneys  were 
lost,  and  he  is  required  to  account  for  them  as  a  debt- 
or, and  to  pay  them  over  to  the  person  or  persons 
entitled  to  receive  them.  But  the  beneficial  interest 
in  such  funds  is  not  ih  the  public  officer.  As  to  such 
interest,  he  holds  the  funds  in  trust  for  the  persons  to 
whom  he  is  required  to  pay  them  over,  when  rightfully 
demanded  of  him.  The  purpose  of  the  decisions  cited 
was  not  to  lessen,  but  rather  to  increase,  the  responsi- 
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bility  resting  upon  one  who,  by  reason  of  his  official 
station,  is  entrusted  with  the  custody  of  funds  not  Ms 
own. 

The  spirit  and  purpose  of  such  holding  is  well  ex- 
pressed in  Bocardy  v.  State^  ex  reh,  79  Ind.  270,  one  of 
the  cases  cited  by  counsel,  where  it  was  said,  speaking 
of  a  township  trustee's  technical  ownership  of  the 
township  funds:  "That  he  is  thereby  made  respon- 
sible to  the  township  for  the  money  received  by  him  to 
the  same  extent  that  a  banker  becomes  responsible 
for  money  deposited  with  him  on  general  account,  and 
hence,  to  a  much  greater  extent  than  if  he  were  the 
mere  agent,  bailee,  or  trustee  of  the  township,  for  the 
safe  keeping  and  disbursement  of  the  specific  fund.'' 
See,  also,  Rowley  v.  Fair,  104  Ind.  189,  and  other  au- 
thorities cited  in  Winchester  v.  Veal,  145  Ind.  506. 

Another  class  of  cases  cited  for  appellees  are,  as  we 
think,  inapplicable  to  the  questions  here  involved. 
The  question  here  is  not  whether,  because  the  appellee 
bank  knew  that  the  funds  deposited  by  Sullivan  were 
trust  funds,  it  therefore  follows  that  the  deposit  be- 
came a  special  and  not  a  general  one.  The  question 
here  is  whether  the  bank  acted  fraudulently  in  partic- 
ipating in  Sullivan's  misappropriation  of  funds.  Ap- 
pellant is  not  seeking  to  follow  these  trust  funds  on 
the  claim  that  their  payment  to  the  bank  constituted 
them  a  special  deposit  Trust  funds  may  be  placed  in 
a  bank  as  a  general  deposit,  quite  the  same  as  any 
other  funds,  and  they  become  thereby,  as  in  case  of 
any  general  deposit,  the  property  of  the  bank;  the 
banker  and  the  depositor  assuming,  as  in  other  cases, 
the  relation  of  debtor  and  creditor.  It  is  true,  also, 
of  course,  as  held  in  McLain  v.  WalUicey  103  Ind.  562, 
that  "the  addition  of  the  word  ^clerk'  to  the  name  of 
a  general  depositor  does  not  make  the  deposit  a  special 
one,  nor  does  it  change  the  liability  of  the  bank.'' 
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In  Fletcher  v.  ^Itarp,  108  Ind.  276,  Judge  Mitchell,  a 
jurist  referred  to  with  deserved  praise  by  the  brilliant 
counsel  for  appellees,  thus  aptly  distinguishes  the 
points  here  discussed,  and  so  clearly  indicates  the 
question  for  our  decision:  "When  deposits  are  re- 
ceived, unless  they  are  special  deposits,  they  belong 
to  the  bank  as  a  part  of  its  general  funds,  and  the  rela- 
tion of  debtor  and  creditor  arises  between  the  bank 
and  the  depositor.  This  is  equally  so  whether  the  de- 
posit is  of  trust  moneys,  or  funds  which  are  impressed 
with  no  trust,  provided  the  act  of  depositing  is  no  mis- 
appropriation of  the  fund."  And  he  adds,  immediate- 
ly, "If  in  receiving  a  trust  fund  a  bank  acted  with 
knowledge  that  it  was  taking  the  fund  in  violation  of 
the  duty  of  the  trustee,  the  rights  of  the  ce%tui  qm 
trust  might  be  different."  Still  more  significant  is 
the  following  from  another  part  of  the  same  opinion: 
"Nor  does  the  case  involve  any  question  as  to  the  right 
of  the  bank  to  appropriate  the  fund  for  an  indebted- 
ness due  from  the  depositors,  as  in  Bxindy  v.  Town  of 
MonticellOy  84  Ind.  119."  That,  however,  is^the  exact 
question  here  involved. 

It  is  claimed  by  counsel  for  appellees  that  as  the 
trust  funds  deposited  by  Sullivan  became  the  prop- 
erty of  the  bank,  as  being  a  general,  and  not  a  special, 
deposit,  therefore  it  was  no  fraud  upon  the  benefici- 
aries of  such  funds  to  apply  them  upon  the  private 
debts  and  obligations  of  Sullivan  himself.  A  state- 
ment of  such  a  contention  ought  to  be  its  own  sufficient 
refutation.  No  doubt,  as  also  said  by  Judge  Mitchell, 
in  Lamb  v.  Morris,  118  Ind.  179,  "It  is  the  right  of  the 
bank,  in  case  the  depositor  becomes  indebted  to  it,  by 
note  or  otherwise,  and  the  deposit  is  not  specially  ap- 
plicable to  a  particular  purpose,  or  there  is  no  express 
agreement  to  the  contrary,  to  apply  a  sufficient 
amount  thereof  to  the  payment  of  any  debt  due  and 
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payable  from  the  depositor  to  the  bank.  ♦  •  •  • 
This  results  from  the  right  of  set-ofiF,  which  obtains 
between  persons  occupying  the  relation  of  debtor  and 
creditor,  and  between  whom  there  exists  mutual  de- 
mands. It  is  familiar  law,  however,  that  mutuality  is 
essential  to  the  validity  of  a  set-off,  and  that,  in  order 
that  one  demand  may  be  set  off  against  another,  both 
must  mutually  exist  between  the  same  parties.  Ac- 
cordingly, it  is  settled  that  a  bank  can  claim  no  lien 
ai>on  the  deposit  of  one  partner,  made  on  his  separate 
account,  in  order  to  apply  it  on  a  debt  due  from  the 
firm,  nor  Can  the  joint  and  several  note  of  three  per- 
sons be  paid  out  of  the  individual  deposit  of  one,  un- 
less he  be  the  principal  and  the  others  sureties,  or 
unless  it  becomes  necessary  in  order  to  do  complete 
equity  or  avoid  irremediable  injustice.  It  follows 
that,  in  the  absence  of  a  contract  giving  it  the  right  to 
do  so,  the  bank  could  not  have  applied  money  due  the 
petitioner,  as  a  depositor,  to  the  payment  of  the  note 
upon  which  he  was  surety,  any  more  than  it  could 
have  successfully  pleaded  the  note  as  a  set-off,  in  case 
the  petitioner  had  brought  siiit  to  recover  the  balance 
due  him  on  deposit."  Will  it  be  said  that  there  was 
any  mutuality  between  the  money  due  upon  the  over- 
drawn private  account  of  Sullivan,  or  upon  any  of  his 
other  personal  obligations,  on  the  one  side,  and  the 
trust  funds  deposited  by  him  as  clerk  on  the  other, 
the  bank  having  at  the  same  time  two  accounts  open 
with  him,  one  the  overdrawn  account  with  him  per- 
sonally, and  the  other  the  trust  account  with  him  as 
clerk?  He  stood  to  the  bank,  even  as  found  upon  its 
own  books,  in  two  distinct  capacities,  quite  the  same 
as  if  the  business  man  and  the  clerk  were  two  different 
persons. 

The  quality  of  mutuality  in  set-off  Is  quite  analo- 
gous to  that  of  former  adjudication,  concerning  which 
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it  has  been  said,  that  "The  thing  demanded  must  be 
the  same,  the  demand  must  be  founded  upon  the  same 
cause  of  action,  the  demand  must  be  between  the  same 
parties  and  found  by  them  against  each  other  in  the 
same  quality."  Jones  v.  Vert,  121  Ind.  142;  Kitts  v. 
Willson,  140  Ind.  604.  The  same  person  may  be  ad- 
ministrator, guardian,  agent,  or  other  trustee,  and 
may  also  be  doing  business  on  his  own  account.  If  he 
mingles  all  his  accounts,  and  makes  a  general  deposit 
in  bank,  the  bank,  acting  in  good  faith  and  without 
notice,  might  perhaps  set-oflE  any  part  of  such  deposit 
against  any  indebtedness  of  his  to  the  bank.  But,  if 
the  administrator  makes  one  deposit,  the  guardian 
another,  the  agent  a  third,  and  the  private  business 
man  a  fourth,  the  bank,  thus  having  knowledge  of  the 
nature  of  the  several  deposits,  could  not  pay  a  debt 
to  one  account  by  drawing  upon  another,  unless  in 
some  such  exceptional  cases  as  indicated  in  Lamb  v. 
MornSy  supra. 

In  Bundy  v.  Town  of  MonticellOy  supra y  Joseph  C. 
Wilson  was  one  of  the  trustees  of  the  town  of  Monti- 
cello,  and  was  also  president  of  the  First  National 
Bank  of  that  town.  He  became  indebted  to  the  bank 
in  a  large  amount,  defaulted,  and  fled  the  country. 
After  his  default,  he  sent  a  written  order  to  the  re- 
ceiver of  the  bank,  directing  him  to  apply  the  sum  of 
19,013.00,  deposited  to  his  credit  as  "J.  C.  Wilson, 
trustee,"  in  payment  of  his  personal  obligations  to  the 
bank.  The  court  found  that  Wilson  was  trustee  of 
the  town,  that  he  sold  the  bonds  of  the  town,  received 
the  money  therefor,  "and  afterwards  deposited  money 
in  the  bank  to  the  credit  of  himself  as  trustee.  It  did 
not  appear  that  he  was  the  trustee  of  any  other  per- 
son, or  that  he  had  control  of  any  other  trust  fund." 
Upon  these  facts  the  trial  court  found  that  the  fund  in 
question  was  the  money  of  the  town,  and  this  conclu- 
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sion  was  upheld  on  appeal  to  this  court.  It  was 
further  held  on  the  appeal  that,  since  the  fund  be- 
longed to  the  town,  it  could  be  recovered  from  Wilson, 
the  trustee,  and  from  anyone  else  having  possession  ol 
it  with  notice  of  the  trust. 

The  court  continued:  "Did  the  bank  have  such 
notice?  On  the  5th  day  of  August,  1879,  Wilson  gave 
»  the  receiver  of  the  bank  an  order  to  apply  the  sum  so 
deposited  to  his  credit,  as  trustee,  upon  any  sum  that 
he  owed  the  bank.  At  the  time  he  owed  the  bank  a 
larger  sum  than  the  fund  in  question,  and,  while  it  did 
not  actually  apply  such  sum  upon  his  indebtedness, 
we  will  treat  the  question  under  discussion  precisely 
as  though  the  application  had  been  made.  No  notice, 
at  this  time,  of  the  character  of  the  fund  had  been 
given  to -the  bank,  other  than  such  as  was  imported  by 
the  manner  of  the  deposit.  The  fund  was  deposited  to 
*J.  C.  Wilson,  trustee,^  and  the  question  arises  whether 
this  fact  was  notice  of  its  character.  We  think  it  was. 
Wilson  had  an  account  with  the  bank  from  which  the 
money  in  question  was  checked,  and  he  then  placed  it 
to  another  account.  The  latter  was  unlike  the  former 
in  this,  that  it  was  'J.  C.  Wilson,  trustee.'  The  word 
^trustee'  meant  something.  It  was  not  merely 
descripiio  personae,  but  was  a  description  of  the  fund 
deposited.  \t  imported  the  existence  of  a  trust  and 
was  notice  of  the  character  of  the  fund.  Besides,  it 
was  unusual  and  out  of  the  ordinary  course  of  busi- 
ness to  open  two  accounts  with  the  same  person  for 
the  same  fund,  and  this  fact,  coupled  with  the  further 
fact  that  it  was  deposited  by  him  as  trustee,  and  not  in 
the  usual  way,  was  sufficient  notice  that  the  fund  was 
held  in  trust." 

These  words,  with  a  change  of  names  and  dates 
and  a  substitution  of  "clerk  of  the  circuit  court"  for 
"town  trustee,"  might  have  been  written  for  the  case 
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at  bar.  The  cases  are  alike,  even  as  to  the  two  bank 
accounts,  personal  and  fiduciary;  and,  as  a  recovery 
was  decreed  against  the  bank  in  favor  of  the  benefici- 
ary in  the  former  case,  there  appears  no  reason  why 
such  a  recovery  should  not  be  had  in  the  latter. 

In  Bundy  v.  Toton  of  Monticello,  supra,  the  court  cited 
from  National  Bank  v.  Insurance  Co.,  104  U.  S.  54,  the 
following,  also  in  point  here:  "When  against  a  bank 
account,  designated  as  one  kept  by  the  depositor  in  a 
fiduciary  character,  the  bank  seeks  to  assert  its  lien 
as  a  banker  for  a  personal  obligation  of  the  depositor, 
known  to  have  been  contracted  for  his  private  benefit, 
it  must  be  held  as  having  notice  that  the  fund  repre- 
sented by  the  account  is  not  the  individual  property 
of  the  depositor,  if  it  is  shown  to  consist,  in  whole  or  in 
part,  of  funds  held  by  him  in  a  trust  relation." 

"Equity,"  says  Mr.  Pomeroy,  "impresses  the  trust 
upon  the  property  in  the  hands  of  the  transferee  or 
purchaser,  compels  him  to  perform  the  trust  if  it  be 
active,  and  to  hold*  the  property  subject  to  the  trust, 
and  renders  him  liable  for  all  the  remedies  which  may 
be  proper  for  enforcing  the  rights  of  the  beneficiary. 
It  is  not  necessary  that  such  transferee  or  purchaser 
should  be  guilty  of  positive  fraud,  or  should  actually 
intend  a  violation  of  the  trust  obligation;  it  is  suffi- 
cient that  he  acquires  property  upon  which  a  trust  is 
in  fact  impressed,  and  that  he  is  not  a  bona  fide  pur- 
chaser for  valuable  consideration  and  without  notice." 
2  Pomeroy's  Eq.  Jur.,  section  1048. 

In  Underbill,  Trusts  and  Trustees,  487,  n.  3,  it  is 
said:  "Where  a  fund  was  standing  to  the  account  of 
two  trustees  in  the  books  of  some  bankers,  who  had 
notice  that  it  was  a  trust  fund,  and  by  the  direction 
of  the  tenant  for  life'  only,  they  transferred  it  to  hid 
account,  and  thereby  obtained  payment  of  a  debt  due 
from  him  to  them,  it  was  held  that  the  trustees  might 
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sue  the  bankers  to  have  the  trust  fund  replaced."  And 
in  Hill,  Trustees,  '522,  it  is  said:  "If  it  can  be 
actually  proved  by  means  of  the  checks  or  other- 
Tvise,  that  the  payment  was  made  with  trust-money, 
that  will  unquestionably  be  the  best  evidence  for  this 
purpose/'  See,  also.  Chandler  v.  Schoonovery  14  Ind. 
324;  Austin  v.  Willson^s  ExecutorSj  21  Ind.  252;  Wal- 
lace V.  Brofvriy  41  Ind.  436;  Betns  v.  Hefiin,  63  Ind.  129; 
Nugent  v.  Laduke,  87  Ind.  482. 

It  is  clear  that  the  complaint  was  sufficient,  and  the 
court  erred  in  sustaining  the  demurrer  to  it.  Judg- 
ment reversed. 


The  City  op  Shelbyville  v.  Phillips. 

149  553 

150  mi 

151  581       [No.  18484.    FUed  Dec.  7,  1897.    Rehearing  denied  Feb.  18,  1898.] 

Sttbmission  of  Controversy. —-4flrrecd  Case,-— Jurisdiction. ^The 
court  has  no  jurisdiction  to  hear  and  determine  a  cause  submitted  as 
an  agreed  case,  under  section  662,  Bums'  R!  S.  1894  (558,  R.  S.  1881), 
where  no  affidavit  was  made  that  the  controversy  was  real,  and  that 
the  proceedings  were  brought  and  submitted  in  good  faith,    p.  65S. 

Same. — Appeal  and  Error, — Exception.  —  In  order  to  present  any 
question  on  appeal  from  a  decision  of  the  trial  court  on  an  agreed 
case  an  exception  must  be  saved  to  the  decision  or  finding  of  the 
court,    p.  65S, 

Same. — Appeal  and  Error. — Record. — Where  the  record  does  not  show 
that  the  facts  agreed  upon  constituted  all  of  the  evidence  in  the 
trial  of  a  cause  on  an  agreed  statement  of  f  8U^  it  will  be  presumed 
that  the  facts  relied  upon  by  the  court  were  such  as  to  justify  the 
finding,    pp.  65S,  654. 

From  the  Bartholomew  Circuit  Court    Affirmed. 

David  L.  Wilson^  for  appellant 
K.  M.  Hordy  Ed.  K.  Adams,  and  Lee  F.  WHson. 
for  appellee. 

Howard,  C.  J. — On  November  8, 1894,  appellee  was 
charged  before  the  mayor  of  the  city  of  Shelbyville 
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with  having  violated  an  ordinance  of  said  city,  by 
opening  his  saloon  on  November  6,  1894,  the  day  of 
a  general  election.  Such  proceedings  were  had  that 
the  appellee  was  found  guilty  of  the  offense  charged, 
and  fined  therefor;  that  an  appeal  was  taken  to  the 
circuit  court  of  the  county,  from  which,  on  change  of 
venue,  the  case  went  to  the  court  below;  and  that  on 
June  20,  1896,  there  was  a  finding  for  the  appellee, 
and  judgment  entered  in  his  favof.  From  this  judg- 
ment the  city  appeals. 

The  only  question  involved  in  the  issues  and  argu- 
ment of  counsel  relates  to  the  validity  of  the  ordinance 
of  the  city  of  Shelbyville,  but  the  question  so  sought 
to  be  presented  ie  not  properly  saved  for  our  decision, 
by  reason  of  the  condition  of  the  record  as  brought 
here  upon  this  appeal. 

An  effort  seems  to  have  beett  made  to  try  this  as  an 
agreed  case,  under  section  562,  Burns'  R.  S.  1894  (553, 
R.  S.  1881).  There  was  an  agreed  statement  of  facts, 
"made  out  and  signed  by  the  parties,"  as  prescribed 
in  that  statute.  But  there  was  no  "affidavit  that  the 
controversy  is  real  and  the  proceedings  in  good  faith," 
as  also  required.  The  court  had,  therefore,  no  juris- 
diction to  determine  the  case,  as-so  brought.  Sharp 
V.  Sharp^s  Administration,  27  Ind.  507;  Mancliester  v. 
Dodge,  57  Ind.  584.  There  was,  besides,  no  exception 
to  the  decision  or  finding  of  the  court,  which  has  often 
been  held  necessary  in  an  agreed  case.  Fisher  v.  Pur- 
duej  48  Ind.  323;  Warrick,  etc.,  Assort  v.  Hougland,  90 
Ind.  115;  Pennsylvania  Co,  v.  Niblack,  99  Ind.  149. 

As  in  the  case  last  cited,  the  case  at  bar  was  rather 
"a  trial  upon  an  agreed  statement  of  facts  used  merely 
afi  evidence."  This  statement  of  facts  is  brought  into 
the  record  by  bill  of  exceptions,  but  the  bill  does  not 
state  that  the  facts,  as  so  agreed  to,  constituted  all  the 
evidence  given  in  the  cause.    There  is  nothing  in  the 
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record  to  show  what  were  the  facts  upon  which  the 
decision  rested,  and  the  court  may  have  been  influ- 
enced by  evidence  that  does  not  appear  in  the  bill  of 
exceptions.  We  must  presume  that  the  facts  relied 
upon  by  the  court  were  such  as  to  justify  its  finding, 
and  hence  that  the  motion  for  a  new  trial  was  properly 
overruled. 

No  error  appearing,  the  judgment  is  affirmed. 

McCabe,  J.,  is  of  the  opinion  that  this  case  should 
be  transferred  to  the  Appellate  Court,  and  dissents 
for  this  reason  only. 

Hackney,  J.,  did  not  participate  in  this  decision. 


FrrcH  V.  Byall. 

[No.  18,288.    Filed  February  23,  1898.] 

JUDGMSNT. — Rdief  From  Judgment  Taken  Before  Justice  of  Peaee 
Through  Excueable  Neglect  —  Statute  Construed.  —  Section  999, 
Bums'  R.  S.  1894  (896,  R.  S.  1881),  providing  reUef  from  a  judgment 
taken  through  mistake  or  excusable  neglect,  is  not  applicable  to 
judgments  taken  before  a  justice  of  the  peace;  and  the  filing  of  a 
transcript  of  such  judgment  in  the  office  of  the  clerk  of  the  circuit 
court  will  not  make  it  a  judgment  of  the  circuit  court»  or  give  such 
court  authority  to  grant  relief  therefrom,   p.  566. 

&AMS.— Judgment  Taken  Jgefore  Justice  of  Peace,— Excusable  NegleeL 
— Relief. — Relief,  after  thirty  days,  from  a  judgment  taken  by  de- 
fault before  a  justice  of  the  peace,  is  by  a  proceeding  in  the  dr- 

.  cuit  court  for  a  new  trial,  under  section  1571,  Bums'  R.  S.  189i 
(1508,  R.  S.  1881).    p.  667. 

Sams.— TTTien  Collection  of  Judgment  May  he  Enjoined,  The  ooUeo- 
tion  of  a  void  judgment  may  be  enjoined,  but  not  so  where  it  is 
merely  irregular  or  erroneous,    p.  667. 

Pleadino. — Complaint. — Exhibit. — Summons. — In  an  action  to  set 
aside  a  judgment  for  want  of  proper  service,  a  copy  of  the  summons 
filed  with  the  complaint  as  an  exhibit,  but  not  made  a  part  thereof, 
cannot  be  consideored  in  determining  the  sufficiency  of  the  com* 
plaint    p.  667, 

Jtjdombnt. —CoUa^eroZ  AttcKk.—ThQ  judgment  of  a  justice  of  tiie 
peace  is  not  open  to  collateral  attack,  where  the  defendant  is 
a  resident  of  the  township  in  which  the  suit  is  brought,  and  the 
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facts  necessary  to  confer  jurisdiction  over  the  person  of  the  defend- 
ant appear  affinnatiYely  upon  the  face  of  the  record,    p.  558, 

Appeal  and  Eeeor.— Bt'ZZo/^ajcepfiorw.—iZccord.— The  evidence  is 
not  in  the  record  where  the  record  does  not  show  that  the  bill  of 
exceptions  was  filed  in  the  clerk's  office  after  it  was  signed  by  the 
judge,    p.  559, 

Sams. — Bill  of  Exceptions. — Longhand  Manuscript  of  Evidence, — 
Prior  to  the  taking  effect  of  the  act  of  March  8,  1897  (Acts,  1897,  p. 
244),  it  was  necessary  that  the  record  should  affirmatively  show  that 
the  longhand  manuscript  of  the  evidence  was  filed  in  the  clerk*s 
o&ce  before  it  was  incorporated  in  the  bill  of  exceptions,    p.  560. 

From  the  Allen  Circuit  Court.     Reversed. 

Wilmer  Leonard  and  Elmer  Leonard,  for  appellant. 

B.  F.  Harper,  for  appellee. 

Monks,  J. — It  appears  from  the  complaint  that  ap- 
pellant, on  the  21st  of  October,  1895,  commenced  an 
action  before  a  justice  of  the  peace  of  Allen  county, 
on  two  promissory  notes ;  that  a  summons  was  issued 
and  placed  in  the  hands  of  a  constable  of  the  town- 
ship, commanding  him  to  summon  appellee  to  appear 
before  said  justice  of  the  peace  in  said  cause  on  Octo- 
ber 25,  1895;  that  said  writ  was  served  on  one  Isaac 
Byall  by  leaving  a  copy  of  said  summons  at  his  last 
and  usual  place  of  residence;  that  on  October  25, 1897, 
judgment  was  rendered  by  said  justice  of  the  peac^e 
by  default  against  appellee;  that  the  summons  issued 
in  said  action  was  never  served  upon  appellee  by  read- 
ing or  otherwise,  and  he  never  received  or  had.  any 
notice  of  any  kind,  or  from  any  source,  of  the  pend- 
ency of  said  action,  or  the  rendition  of  said  judgment, 
until  the  8th  day  of  February,  1896.  Facts  showing  a 
meritorious  defense  to  the  action  brought  before  the 
justice  of  the  peace  are  alleged.  It  is  also  alleged 
that  the  judgment  was  taken  against  appellee  through 
his  excusable  neglect,  and  that  he  would  have  pleaded 
and  proved  the  defense  alleged  if  he  had  been  notified 
of  said  action;  that  appellant  has  caused  a  transcript 
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of  said  judgment  to  be  filed  in  the  office  of  the  clerk 
of  the  court  below,  which  operates  as  a  lien  on  the 
property  of  appellee.  Prayer:  "That  said  judgment 
be  annulled,  and  that  said  default  be  set  aside,  and 
that  he  [appellee]  be  allowed  to  make  his  defense." 
Appellant's  demurrer  to  the  complaint  for  want  of 
facts  was  overruled. 

The  issues  formed  were  tried  by  the  court,  and  upon 
a  finding  in  favor  of  appellee,  over  a  motion  for  a  new 
trial,  judgment  was  rendered  that  said  judgment  of 
the  justice  of  the  peace  be  "opened  and  vacated  so  as 
to  enable  the  defendant  [appellee]  to  make  his  defense 
therein,  and  the  justice  of  the  peace  is  ordered  to  allow 
defendant  [appellee]  in  said  action  to  make  his  defense 
to  the  same,"  etc. 

The  theory  of  appellee  and  the  trial  court  was  that 
the  proceeding  was  brought  to  relieve  appellee  from  a 
judgment  taken  against  him  through  his  excusable 
neglect.  Such  a  proceeding  is  governed  by  sectiun 
399,  Burns'  R.  S.  1894  (396,  R.  S.  1881),  which  does 
not  apply  to  proceedings  before  justices  of  the  peace. 
Brown  v.  QoUe,  97  Ind.  86;  6  Ency.  PL  and  Prac,  149. 
Said  section  does  not  authorize  circuit  or  superior 
courts  to  relieve  a  party  from  a  judgment  taken  against 
him  before  a  justice  of  the  peace.  Under  said  section, 
the  application  for  relief  from  a  judgment  must  be 
made  to  the  same  court  in  which  the  same  was  ren- 
dered. 6  Ency.  of  PL  and  Prac,  149.  Filing  a  trans- 
cript of  the  judgment  of  tfce  justice  of  the  peace  in  the 
office  of  the  clerk  of  the  court  below,  under  the  pro- 
visions of  sections  624,  625,  Burns'  R.  S.  1894  (612,  613, 
R.  8. 1881),  was  to  make  the  judgment  a  lien  on  appel- 
lant's real  estate  in  Allen  county,  and  did  not  make  the 
same  a  judgment  of  the  trial  court,  or  give  it  any  au- 
thority to  grant  relief  therefrom,  under  section  399 
(396),  supra;  6  Ency.  of  PL  and  Prac,  150. 
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When  a  judgment  is  taken  before  a  justice  of  the 
peace,  through  the  mistake,  surprise,  inadvertence  or 
excusable  neglect  of  a  partj^,  and  the  same  is  not  dis- 
covered until  after  the  expiration  of  thirty  days  from 
the  rendition  of  the  judgment,  the  remedy  is  by  an 
application  to  the  circuit  court  for  an  appeal,  under 
section  1571,  Burns'  R.  S.  1894  (1503,  R.  S.  1881),  which 
provides  that  "Appeals  may  be  authorized  by  the  cir- 
cuit court  after  the  expiration  of  thirty  days,  when 
the  party  seeking  the  appeal  has  been  prevented  from 
taking  the  same  by  circumstances  not  under  his  con- 
trol." Kreite  v.  Smithy  3  Ind.  App.  64;  Brooks  v.  Ear- 
m,  42  Ind.  177.  It  is  clear  that  the  complaint  was  not 
sufficient  to  entitle  appellee  to  any  relief  under  section 
399  (396),  supra.  Neither  was  the  complaint  sufficient 
to  entitle  him  to  an  injunction  against  the  enforce- 
ment of  the  judgment  of  the  justice  of  the  peace  upon 
the  ground  that  the  same  was  void.  The  collection  of 
a  void  judgment  may  be  enjoined,  but,  where  it  is 
merely  irregular  or  erroneous,  it  cannot  be  enjoined. 
Earl  V.  Matheneyy  60  Ind.  202;  Gum-Elastic^  etc.,  Co. 
V.  MexicOy  etc.y  Co.,  140  Ind.  158,  and  cases  cited  on  p. 
163.  A  copy  of  the  summons  issued  by  the  justice  of 
the  peace  in  said  cause,  showing  that  the  constable 
was  commanded  to  serve  Isaac  Byall,  the  person 
whom  it  is  alleged  was  served,  instead  of  Isa  A.  ByalL, 
the  appellee,  is  filed  as  an  exhibit  to  the  complaint^ 
but  is  not  thereby  made  a  part  of  the  complaint,  and 
cannot  be  considered  in  determining  the  sufficiency  of 
such  complaint.  Oum-ElastiCy  etc.y  Co.  v.  MexicOy  etc.y 
Co.y  supray  and  cases  cited.  We  are  not,  therefore, 
called  upon  to  determine  what  effect,  if  any,  the  facts 
shown  by  said  exhibit  would  have  if  properly  alleged 
in  the  complaint.  There  is  no  charge  of  fraud  in  ob- 
taining or  entering  the  judgment  made  in  the  com- 
plaint, either  against  the  parties  or  officers.    It  is  not 
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alleged  that  a  proper  return  of  service  was  not  made 
upon  the  summons  issued,  nor  is  it  averred  that  the 
entry  of  the  judgment  on  the  justice's  docket  does  not 
show  due  service  of  process.  All  the  allegations  of 
the  complaint  may  be  true,  and  yet  the  entry  of  the 
judgment  of  the  justice  of  the  peace  may  show  that 
process  was  issued,  and  that  the  officer  to  whom  the 
same  was  delivered  made  a  return  of  service  upon 
such  summons.  If  such  facts  are  shown,  then  the 
record  of  the  justice  of  the  peace  affirmatively  shows 
jurisdiction.  Hume  v.  Conduitt,  76  Ind.  598,  600.  The 
rule  is  that  the  return  of  the  officer  that  process  was 
served  cannot  be  contradicted  by  the  parties.  Humt 
V.  Conduittf  supra,  and  cases  cited  on  p.  600.  The  judg- 
ment of  a  justice  of  the  peace  is  not  open  to  collateral 
attack,  where  the  defendant  is  a  resident  of  the  town- 
ship in  which  the  suit  is  brought,  and  the  facts  neces^ 
sary  to  confer  jurisdiction  over  the  person  of  the  de- 
fendant appear  affirmatively  upon  the  face  of  the  rec- 
ord. Hume  V.  Conduitt,  supra;  Indianapolis,  etc.,  R.  W. 
Co.  V.  Harmless,  124  Ind.  26;  Turner  v.  Conkey,  132 
Ind.  248,  and  cases  cited  on  pp.  250,  252;  Friedline  v. 
State,  93  Ind.  366;  6  Ency.  PL  and  Prac,  p.  148. 

Under  the  statutes  of  this  State,  no  person  who  is  a 
resident  of  any  township  in  the  State  can  be  sued 
before  a  justice  of  the  peace  out  of  the  township  in 
which  he  resides,  unless  said  suit  is  commenced  by 
capias  ad  respondendum,  or  when  there  is  no  justice 
of  the  peace  competent  to  act  in  said  township.  Sec- 
tions 1498,  1499,  1508,  Burns'  R.  S.  1894  (1431,  1432, 
1441,  R.  S.  1881);  Michael  v.  Thomas,  24  Ind.  72;  Wilkin- 
son V.  Moore,  79  Ind.  397.  It  is  true  that  under  such 
statute,  where  a  resident  of  this  State  is  sued  upon  con 
tract,  and  judgment  rendered,  without  an  appearance 
of  the  defendant,  before  a  justice  of  the  peace  out  of 
the  township  in  which  he  resides,  and  the  action  is  not 
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commenced  by  capias  ad  respondendumy  and  there  is  a 
justice  of  the  peace  competent  to  act  in  the  township 
where  the  judgment  defendant  resides,  the  enforce- 
ment thereof  may  be  enjoined,  even  though  the  sum- 
mons was  properly  issued  and  served,  and  the  entry 
of  the  judgment  shows  such  service,  and  the  judgment 
appears  valid  upon  its  face.  Johnson  v.  Ramsay^  91 
Ind.  194;  Brown  v.  Oohle^  97  Ind.  86;  Chrass  v.  Hess, 
37  Ind.  193;  Brickley  v.  Heilhruner,  7  Ind.  488. 

The  collection  of  the  judgment  in  the  class  of  cases 
to  which  Brickley  v.  Heilbrunery  swpra,  and  those  fol- 
lowing it,  belong,  was  enjoined  upon  the  ground  that 
the  defendant  was  not  a  resident  of  the  township  in 
which  he  was  sued,  and  for  that  reason  the  justice, 
under  the  statute,  had  no  jurisdiction  over  his  person, 
and  could  only  obtain  such  jurisdiction  by  an  appear- 
ance, which  waived  the  question  of  jurisdiction  over 
the  person,  and  not  upon  the  ground  that  the  return 
of  service  or  the  recitals  in  the  judgment  were  false, 
and  could  be  contradicted.  It  is  not  alleged  in  the 
complaint  that  appellee  was  not  a  resident  of  the 
township  in  which  the  suit  was  comm^ced,  and  this 
case  does  not,  therefore,  fall  withm  the  class  to 
which  Brickley  v.  Heilbruner  and  those  following  it 
belong,  but  falls  within  the  class  to  which  Hume  v. 
Conduitt,  supra,  belongs,  and  is  ruled  thereby. 

It  follows  that  the  court  erred  in  overruling  appel- 
lant's demurrer  to  the  complaint.  The  evidence  is 
not  in  the  record,  for  the  reason  that  the  record  does 
not  show  that  the  bill  of  exceptions  was  filed  in  the 
clerk's  office  after  it  was  signed  by  the  judge.  Ayres 
V.  Armstrong,  142  Ind.  263,  and  cases  cited;  Ueker, 
Admx.y  V.  Bedford  Blue  Stone  Co.,  142  Ind.  678,  and 
cases  cited;  Robinson  v.  Dickey,  143  Ind.  205,  210,  and 
ca«es  cited;  Wenning  v.  Teeple,  144  Ind.  189, 192;  Drake 
Y.  State,  145  Ind.  210,  217-218,  and  cases  cited. 
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Even  if  the  bill  of  exceptions  was  filed  after  it  was 
signed  by  the  judge,  as  required  by  law,  the  evidence 
is  not  in  the  record  for  the  further  reason  that  the 
record  does  not  affirmatively  show  that  the  longhand 
manuscript  of  the  evidence  was  filed  in  the  clerk's 
office  before  it  was  incorporated  in  the  bill  of  excep- 
tions and  signed  by  the  judge.  Garrett  v.  State^  ea? 
rely  antCy  264.  This  appeal  was  filed  August  6,  1896, 
and  is  not,  therefore,  governed  by  the  provisions  of 
the  act  approved  March  8,  1897  (Acts  1897,  p.  244), 
concerning  the  manner  in  which  the  evidence  may 
be  made  a  part  of  the  record  upon  appeal.  No  ques- 
tion is  therefore  presented  by  the  assignment  of  errors 
that  the  court  erred  in  overruling  the  motion  for  a 
new  trial.  The  judgment  is  therefore  reversed,  with 
instructions  to  sustain  the  demurrer  to  the  complaint 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


The  Franklik  National  Bank  et  al.  v.  Whttehea]) 
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|160  »i\  Corporations. — Ptnvera  Of  — A  corporation  posseeses  onlj  sach  pow- 

(149  MOl  ^^  '^  ^'^  expressly  given  by  law,  and  such  impUed  powers  as  an 

li<90  ^  necessary  to  enable  it  to  exercise  the  powers  expressly  given. 

1«  tti  p.  ^^^' 


~14Q  5fiO  BAMJt.— 'Manufacturing  Corporation. — Warehouseman. — A  corpora- 
ei70  694  ^Qii  organized  under  the  laws  for  the  incorporation  of  manuftustnr- 
ing  and  mining  companies,  for  the  manufacture  and  sale  of  nails 
and  other  products  of  steel  and  iron,  is  not  authorized  to  engage  in 
the  business  of  a  public  or  private  warehouseman,  or  to  issue  ware- 
house receipts,  p.  568. 
Sams. — Public  Warehouaeman, — Statute  Conatrued.—A.  manufactur- 
ing corporation  not  empowered  to  do  the  business  of  a  public  waxe- 
houseman,  cannot  be  authorized  to  do  so  by  the  county  auditor  upon 
petition,  under  section  8704,  Bums'  R.  S.  1894,  providing  that  any 
person  or  incorporated  company  desiring  to  keep  a  public  warehouse 
shaU  be  entitled  to  do  so  upon  receiving  a  permit  therefor  from  the 
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county  auditor  of  the  county  in  which  such  warehouse  shall  be 
kept.     668-670. 

Ck>BPOBATiONS. —  Pledging  Manufactured  Ooods  to  Secure  Debts, — 
Warehouseman.— Statute  Construed, — ^A  manufacturing  corporation 
that  has  never  operated  as  a  warehouseman  does  not  become  a  pri- 
vate warehouseman  within  the  meaning  of  section  8720,  Bums'  R.  S. 
1894  (6541,  R  S.  1881),  by  issuing  to  creditors,  to  secure  claims, 
what  purport  to  be  warehouse  receipts  covering  goods  kept  in  the 
building  where  they  were  manufactured,    p.  670. 

Saue. — Warehousemen. — Issue  of  Receipts  as  Security  for  Debt. — A 
public  warehouseman  has  no  power  to  issue  warehouse  receipts  up- 
on his  own  property  in  his  own  possession,  and  deliver  the  same  as 
a  pledge  to  secure  an  indebtedness.  If  a  private  warehouseman 
has  such  power  it  is  by  virtue  of  section  8724,  Bums'  R.  S.  1894. 
pp.  670-676. 

Same.— Pledge  of  Property  by  Debtor,  When  Not  a  Warehouse  Be- 

ceipt. — Where  a  debtor  who  is  not  a  warehouseman  issues  a  receipt 

purporting  to  be  a  warehouse  receipt,  on  property  in  his  possession 

iOnd  owned  by  him,  for  the  sole  purpose  of  securing  a  creditor,  the 

same  is  not  in  any  sense  a  warehouse  receipt,    p.  676. 

Estoppel. — By  Conduct. — To  constitute  a  valid  estoppel  by  conduct, 
there  must  be  knowledge  on  the  part  of  the  person  to  be  estopped, 
and  there  can  be  no  estoppel  when  there  is  notice  or  knowledge  on 
the  part  of  the  person  relying  upon  the  estoppel,    p.  677. 

CoBPORATiONS.— Creditors  Bound  to  Know  Powers  Qf.— Creditors  of 
a  corporation  organized  under  the  laws  for  the  incorporation  of 
noanuf  acturing  and  mining  companies  are  bound  to  know  that  such 
oorporation  has  no  power  to  carry  on  either  a  public  or  private 
warehouse  or  issue  warehouse  receipts,    p.  678, 

Wabbhousemen. — Authority  of  to  Issue  Receipts. — Parties  Dealing 
with  Must  Take  Notice. — Parties  dealing  with  a  public  warehouse- 
man is  held  to  know  that  such  warehouseman  has  no  authority  to 
issue  warehouse  receipts  on  his  own  property  in  his  warehouse,  as  a 
security  for  his  own  debts  or  the  debts  of  others,    p.  678. 

Corporations. — Contracts  Ultra  Vires. — Void  Contracts. — Estoppel. 
— The  doctrine  that  when  a  corporation  enters  into  a  contract 
merely  beyond  its  x>ower8,  which,  if  made  by  a  private  person, 
would  have  been  binding  upon  him,  and  such  contract  has  been 
performed  by  the  other  party  thereto,  the  corporation  will  not  be 
permitted  to  deny  its  power  to  make  such  contract,  does  not  apply 
to  contracts  that  are  forbidden  by  statute,  or  are  contrary  to  public 
policy,    pp.  678,  679. 

Pledge. — ActiuU  or  Constructive  Delivery  of  Property  to  Pledgee. — 
The  delivery  of  purported  warehouse  receipts,  to  a  creditor,  by 

Vol.  149—36  • 
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a  corporation  not  authorized  to  do  a  warehouse  busineas,  is  not  a 
constructive  delivery  of  the  property,  nor  is  a  separation  of  the 
property  from  the  rest  of  a  stock  of  goods,  without  the  knowledge 
of  such  creditor,  an  actual  delivery  so  as  to  constitute  a  pledga 
pp,  680,  58 L 

LiBN. — On  PerBonal  Property, — How  Given  by  Creditor. — There  is  no 
mode,  under  the  law  of  this  State,  except  by  chattel  mortgage,  duly 
•acknowledged  and  recorded,  by  which  the  owner  of  personal  prop- 
erty, retaining  its  possession,  can  give  another  a  lien  upon  it  that 
can  be  enforced  against  any  person  except  the  parties  thereta 
p.  681. 

Rbceivebs. — Insolvent  Corporation, — Rights  of  Creditors,* — When  a 
court  has  taken  possession  of  the  property  of  an  insolvent  corpora- 
tion, and  appointed  a  receiver,  the  property  of  the  corporation  is  a 
trust  fund  for  the  payment  of  its  debts,  and  a  general  creditor  has  a 
lien  upon  such  property,  and  therefore  has  a  right  to  intervene  and 
contest  the  vididity,  as  well  as  the  priority  of  other  claims  or 
asserted  liens,    pp.  683 ,  68J^  • 

Same. — Of  Insolvent  Corporation, — What  Actions  Can  Be  Maintained 
By. — A  receiver  of  an  insolvent  corporation  represents  the  creditois 
as  well  as  the  stockholders,  and  holds  the  property  for  the  benefit  of 
both,  and,  as  trustee  for  creditors,  can  maintain  and  defend  actions 
which  the  corporation  could  not.    p,  684, 

From  the  Hancock  Circuit  Court.    Affirmed, 

Daniel  Wait  Howe  and  Baker  &  Daniels^  for  ap- 
pellants. 

W.  A.  Ketchaniy  MorriSj  Newberger  &  Curtis  and 
F.  E,  Maisofiy  for  appellees. 

Monks,  J. — In  January,  1894,  in  a  proceeding 
brought  for  that  purpose,  the  court  below  appointed  a 
receiver  for  the  Greenfield  Iron  and  Nail  Company,  an 
insolvent  corporation,  located  at  Greenfield,  Indiana, 
who  took  possession  of  the  property  of  said  corpora- 
tion under  the  order  of  the  court,  for  the  purpose  of 
applying  its  assets  to  the  payment  of  its  debts.  Ap- 
pellants, two  of  the  creditors  of  said  corporation,  filed 
their  separate  intervening  petitions,  claiming  that  by 
virtue  of  certain  receipts,  purporting  to  be  public 
warehouse  receipts,  issued  by  said  corporation,  they 
had  liens  upon  a  large  portion  of  the  property  of  said 
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corporation,  and  were  entitled  to  have  the  same  set 
apart  and  applied  to  the  payment  of  their  claims.  To 
these  intervening  petitions  the  receiver  and  the  First 
National  Bank,  of  Brazil,  on  behalf  of  themselves  and 
the  other  general  creditors,  filed  separate  answers. 
The  court  made  a  special  finding  of  facts,  upon  which 
conclusions  of  law  were  stated  against  the  Franklin 
National  Bank  of  Brazil,  on  behalf  of  themsefves  and 
intervening  petitioners,  and,  over  their  separate  mo- 
tions for  a  new  trial,  judgment  was  rendered  against 
them. 

The  errors  assigned  call  in  question  each  conclu- 
sion of  law  and  the  action  of  the  court  in  overruling 
the  motions  for  a  new  trial.  It  appears  from  the 
special  finding  that  the  Greenfield  Iron  and  Nail  Com- 
pany was  organized  on  November  3,  1889,  under  the 
laws  for  the  incorporation  of  manufacturing  and  min- 
ing companies,  having  its  office  and  principal  place  of 
business  at  the  city  of  Greenfield,  Indiana.  The  ob- 
ject of  said  corporation,  as  set  forth  in  its  articles  of 
association  was,  "the  manufacture  and  sale  of  nails, 
and  other  j)roducts  of  steel  and  iron."  In  December, 
1890,  said  company  made  a  written  application  to  the 
auditor  of  Hancock  county  for  a  permit  to  keep  a 
public  warehouse,  and  received  a  paper  purporting 
to  authorize  it  to  operate  a  public  warehouse  of  class 
B.  Said  company  never  owned  or  operated  a  public 
warehouse  of  either  class  A  or  B,  or  pretended  to, 
other  than  the  room  used  in  the  manufacture  of  nails, 
never  received  any  goods,  wares,  or  merchandise  on 
storage,  or  owned  or  leased  a  place  for  the  storage  of 
goods,  and  never  issued  any  papers  purporting  to  be 
warehouse  receipts,  except  the  papers  so  designated 
in  this  case,  and  a  similar  one  to  one  of  appellants, 
the  Franklin  National  Bank,  in  a  transaction  similar 
to  the  one  in  which  said  bank  received  the  papers  men- 
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tioned  in  its  intervening  petition.  The  effort  of  said 
Greenfield  Iron  and  Nail  C!ompany  to  occupy  the  posi- 
tion of  a  warehouseman  was  to  enable  it  to  borrow 
money  without  impairing  its  credit  by  giving  chattel 
mortgages  or  making  pledges  of  its  stock.  While  the 
company  was  engaged  in  carrying  on  its  business,  the 
nails  manufactured  were  pur  in  kegs,  and  upon  the 
head  of  each  keg  was  branded  the  name  of  the  com- 
pany and  the  kind  and  size  of  nails  contained  therein, 
and  the  kegs  were  placed  in  rows  on  one  side  of  the 
rooms  where  made.  Prior  to  December  9,  1890,  the 
Greenfield  Iron  and  Nail  Company,  by  its  president, 
applied  to  appellant  the  Franklin  National  Bank  for 
a  loan  of  15,000.00  and  promised  to  secure  said  loan  by 
giving  as  collateral  security  therefor  a  warehouse 
receipt  covering  nails  of  sufficient  value  belonging 
to  said  company;  and  on  the  9th  of  December,  18SK), 
said  bank  loaned  said  company  $5,000.00,  ifor  which 
said  company  executed  its  note,  payable  120  days 
after  date,  endorsed  by  five  persons;  and  it  was  re- 
quired that  said  company  should  ship  and  store  said 
nails  in  a  regular  warehouse  in  Indianapolis.  After- 
wards, in  January,  1891,  said  company  ntade  out  a 
statement  showing  the  sale  of  2,670  kegs  of  nails  and 
the  size  and  kind  of  nails  In  each  keg,  to  said  bank, 
valued  at  f  5,009.95,  and  at  the  same  time  made  out 
a  receipt  which  recited  that  the  Greenfield  Iron  and 
Nail  Company,  in  its  capacity  of  a  public  warehouse- 
man, hereby  certifies  that  it  has  received  of  the  Frank- 
lin National  Bank  the  following  described  property 
(describing  the  kegs  of  nails  the  same  as  in  the  in- 
voice aforesaid,  except  no  value  is  mentioned,  and  the 
words  "marked  'Lot  A,'  "  were  used),  which  is  deliver- 
able to  the  order  of  said  Franklin  National  Bank  upon 
the  return  of  "this  receipt  and  the  payment  or  tender 
of  proper  charges."    This  receipt  was  signed  by  the 
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company.  Both  of  these  papers  were  delivered  by 
said  compaBy  to  the  bank  for  the  purpose  of  comply- 
ing with  its  promise  to  secure  said  note.  Afterwards, 
in  April  and  May,  1891,  loans  were  made  by  the 
National  Bank  *of  Rockville  to  said  company,  under 
like  arrangements  and  conditions,^  to  secure  which 
like  papers,  except  the  kegs  of  nails  were  not  desig- 
nated as  being  marked  "Lot  A"  or  otherwise,  were 
executed  and  delivered  to  the  National  Bank  of  Rock- 
ville. Afterwards,  in  July,  1893,  the  company  exe- 
cuted and  delivered  to  the  Rockville  Bank,  as  addi- 
tional security  for  said  loans,  papers  of  like  kind  for 
**800  kegs  of  cut  steel  nails  10  d  com."  No  nails  were 
in  fact  sold  by  said  company  to  either  of  said  banks, 
and  said  bank  made  no  actual  deposit  of  nails  with 
the  company,  but  said  company,  at  the  time  said 
papers  were  delivered,  had  in  its  general  stock,  in  its 
manufacturing  establisjiment  at  Greenfield,  nails  of 
the  kind  described  in  said  receipts.  The  failure  of 
said  company  to  ship  the  nails  to  Indianapolis,  as 
agreed  with  the  Franklin  National  Bank,  was  not 
known  or  assented  to  until  said  receipt  and  invoice 
were  received  and  accepted  by  said  bank,  about  Feb- 
ruary 1,  1891.  The  nails  described  in  said  several 
receipts  were  not  removed  from  the  room  where  manu- 
factured and  were  not  set  apart  or  separated  from  the 
general  stock  then  on  hand  of  the  same  and  different 
kinds,  nor  were  they  marked  "A,"  or  in  any  other 
manner  except  in  common  with  all  other  nails  manu- 
factured by  said  company.  The  bank  oflRcers  of 
said  bank  did  not  know  the  method  of  manufacture 
and  storage  of  said  nails  or  the  kind  of  place  where 
stored,  or  that  said  nails,  described  in  the  receipt  of 
the  Franklin  National  Bank,  had  not  been  set  apart 
and  marked  "Lot  A,"  as  indicated  in  said  receipt  to 
the  Franklin  National  Bank.    Nor  did  they  make  any 
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inquiry  or  effort  to  ascertain  the  character  of  the  pre- 
tended warehouse  at  Greenfield,  or  whether  said  nails 
wore  stored  therein  or  at  any  other  place,  or  as  to 
what  had  been  done  or  was  being  done  with  respect 
to  said  nails,  but  wholly  relied  upon  s^id  receipts.  The 
loans  evidenced  by  said  notes  were  renewed  from  time 
to  time  by  giving  other  notes  with  the  same  indors- 
ers,  and  the  same  were  accepted  by  the  banks  in  re- 
liance upon  the  papers  held,  respectively,  as  security 
for  said  loans.  After  the  execution  of  said  receipts 
the  Greenfield  Iron  and  Nail  Company  continued  to 
manufacture  nails,  and  when  so  manufactured  the 
kegs  in  which  they  were  placed  were  mingled  indis- 
criminately with  other  kegs  containing  nails  of  a  sim- 
ilar kind  on  hand  at  the  dates  of  the  execution  of  said 
receipts  to  said  banks,  and  kept  in  the  company's 
building,  and  sales  were  made  by  the  company  from 
tim^  to  time,  and  the  nails  sold  were  taken  indis- 
criminately from  the  stock  on  hand,  and  no  effort  was 
made  to  distinguish  between  the  nails  on  hand  when 
said  receipts  were  executed  and  those  subsequently 
made.  That  at  the  time  of  the  execution  and  accept- 
i  ance  of  said  receipts  the  nail  company  and  the  appel- 

i  lants  intended  to  create  a  valid  lien  on  the  nails  there- 

in  described,  as  collateral  security  for  said  loans.  On 
January  4,  1894,  the  president  of  the  Greenfield  Iron 
and  Nail  Company  gave  directions  that  n«,ils  of  the 
same  kind  and  quality  specified  in  the  receipts  held  by 
said  banks,  respectively,  be  set  apart  and  marked  for 
said  banks.  On  said  day  the  company,  to  secure  the 
Franklin  National  Bank  a  lien  on  said  nails,  without 
the  knowledge  of  said  bank,  commenced  to  set  apart 
nails  of  the  same  kind,  quality,  and  description  as 
those  mentioned  in  the  receipt  given  to  said  bank,  so 
far  as  they  were  on  hand,  and  the  same  were  placed 
in  piles  and  separated  from  other  nails,  and  the  piles 
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SO  set  apart  were  designated  as  "Lot  I."  This  was 
completed  on  January  13,  1894,  before  the  appoint- 
ment of  a  receiver.  It  cannot  be  determined  how  many 
of  the  nails,  if  any,  so  set  apart  were  on  hand  when 
said  receipt  was  given  to  said  bank.  No  nails  were  set 
apart  for  the  Rockville  bank  for  the  lack  of  time,  as 
the  receiver  was  appointed  immediately  after  the  com- 
pletion of  the  work  of  setting  apart  the  nails  desig- 
nated "Lot  I.'^  At  the  time  the  order  was  given  to  set 
apart  said  nails,  on  January  12,  1894,  the  Greenfield 
Iron  and  Nail  Company  was  insolvent  and  in  em- 
barassed  circumstances,  and  was  unable  to  meet  or 
pay  the  claims  against  it,  and  when  said  order  was 
given  the  officers  of  said  company  well  knew  that  said 
company  could  not  continue  in  business,  and  said 
order  was  made  in  contemplation  and  expectation  of 
the  appointment  of  a  receiver,  and  that  the  same 
would  be  wound  up  as  an  insolvent  concern.  The  re- 
ceiver was  appointed  on  January  13,  1894,  and  took 
possession  of  the  property  of  said  company,  including 
the  nails,  in  separate  piles  designated  as  "Lot  I,"  but 
in  resorting  the  nails  in  order  to  take  an  invoice,  and 
in  removing  them  from  exposure  to  the  weather,  the 
nails  in  said  piles  were  mingled  with  other  nails  of  the 
same  kind  in  the  building.  No  warehouse  charges 
for  storage  or  other  expenses  were  charged  by  said 
company  against  the  holders  of  said  receipts,  nor  was 
any  scale  or  schedule  of  charges  ever  fixed  or  adopted 
by  said  company. 

To  constitute  a  valid  pledge,  there  must  be  an  actual 
or  symbolical  delivery  of  possession  of  the  thing 
pledged,  and,  to  preserve  the  pledge,  the  pledgee  must 
retain  the  possession  of  the  property.  Ordinarily  the 
phjpical  possession  of  the  property  is  delivered  to  and 
retained  by  the  pledgee.  If,  however,  the  property  is 
delivered  by  the  owner  to  a  warehouseman  and  a 
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warehouse  receipt  is  given  therefor  by  the  warehouse: 
man,  the  endorsement  of  the  warehouse  receipt,  and 
the  delivery  thereof  to  the  pledgee  is  regarded,  in  law, 
as  the  delivery  of  possession  to  the  pledgee  of  tlie 
property  described  in  the  warehouse  receipt  Sections 
8716,  8722,  8729,  Burns^  R.  S.  1894  (6537,  6543,  6550, 
Horner^s  R.  S.  1897);  Hale  on  Bailments,  127;  Jones  on 
Pledges,  sections  23,  280,  281,  287. 

The  first  question  to  be  determined  is  whether  the 
Greenfield  Iron  and  Nail  Company  was  authorized  to 
engage  in  the  business  of  public  warehouseman,  and 
as  such  issue  warehouse  receipts. 

The  special  finding  shows  that  said  Oreenfield  Iron 
and  Nail  Company  was  organized  under  the  laws  for 
the  incorporation  of  manufacturing  and  mining  com- 
panies, and  that  its  object,  as  stated  in  the  articles  of 
association,  was  to  manufacture  and  sell  nails  and 
other  products  of  steel  and  iron.  A  corporation  pos- 
sesses only  such  powers  as  are  expressly  given  by  law, 
and  such  implied  powers  as  are  necessary  to  enable 
them  to  exercise  the  power  expressly  given.  State 
Board  of  Agriculture  v.  Citizens  Street  R.  W.  Co.,  4t  Ind. 
407,  409;  Clark  on  Corp.,  120.  The  business  of  public 
warehouseman  was  not  necessary  or  incidental  to  the 
business  of  said  company  in  manufacturing  or  selling 
nails  or  other  products  of  steel  or  iron.  It  is  evident 
tUat  such  company  was  not  authorized,  by  the  laws 
under  which  it  was  organized,  to  engage  in  the  busi- 
ness of  public  warehouseman  or  to  issue  warehouse 
receipts. 

It  is  insisted,  however,  by  appellants,  that  as  said 
company  made  a  written  application  to  the  auditor  of 
Hancock  county  and  obtained  a  permit  from  him  to 
carry  on  the  business  of  public  warehouseman  under 
the  provisions  of  section  8704,  Burns'  R.  S.  1894  (6525, 
Horner's  R.  S.  1897),  it  was  fully  authorized,  by  said 
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section,  to  carry  on  that  badness  and  issue  warehouse 
receipts. 

The  section  referred  to  is  the  first  section  of  the  pub- 
lic warehouse  act  of  1875,  as  amended  in  1879,  and 
the  part  relied  upon  by  appellants  is  as  follows:  **Any 
person  or  incorporated  company  desiring  to  keep  any 
such  public  warehouse  shall  be  entitled  to  do  so  upon 
receiving  a  permit  therefor  from  the  auditor  of  the 
county  in  which  such  warehouse  shall  be  kept."  Sec- 
tion 8704,  Burns'  R.  S.  1894.  If  appellants'  construc- 
tion of  said  section  is  the  correct  one,  then  all  the 
corporations  in  the  State,  whether  educational,  char- 
itable, religious,  commercial,  or  otjierwise,  whatever 
may  be  the  provisions  of  the  law  under  which  organ- 
ized, are  given  the  right  of  going  into  and  carrying 
on  the  business  of  public  warehousemen.  While  the 
language  quoted  from  said  section  is  very  broad,  it 
was  certainly  not  the  intention  of  the  legislature  to 
confer  on  all  the  corporations  in  the  State,  without 
regard  to  the  law  under  which  they  were  organized, 
and  the  purposes  and  objects  of  their  organization,  the 
privileges  of  public  warehousemen.  As  well  hold  that 
persons  without  capacity  to  contract  on  account  of  in- 
fancy, insanity,  or  other  disqualifications  were,  by  said 
statute,  authorized  to  engage  in  the  business  of  public 
warehousemen  and  execute  valid  warehouse  receipts. 

A  warehouseman  is  defined  to  be  the  owner  of  a 
warehouse;  one  who,  as  a  business  and  for  hire,  keeps 
and  stores  the  goods  of  others.  (Black's  Law  Dic- 
tionary.) A  person  who  receives  goods  and  merchan- 
dise to  be  stored  in  his  warehouse  for  hire.  (Bouvier's 
Law  Dictionary);  28  Am.  and  Eng.  Ency.  of  Law,  636, 
637;  Edwards  on  Bailments,  section  332;  Hale  on  Bail- 
ments, 238. 

Only  such  corporations  as  are  authorized  by  the  law 
under  which  they  are  organized  to  carry  on  the  busi- 
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ness  of  warehouseman  can  avail  themselves  of  the  pro- 
visions of  said  act  of  1875  (Acts  1875,  p.  172),  as 
amended  by  the  act  of  1879  (Acts  1879,  p.  230),  being 
sections  8704,  8719,  Burns'  R.  S.  1894  (6525,  6540,  Hor- 
ner's R.  S.  1897).  It  follows  that  said  nail  company 
was  not  authorized  to  operate  as  a  public  warehouse- 
man, or  issue  any  warehouse  receipts  under  the  pro- 
vision  of  said  act  of  1875,  as  amended  by  the  act  of 
1879. 

Appellants  insist  that,  if  the  nail  company  could 
not  become  a  public  warehouseman,  then  its  acts,  as 
stated  in  the  special  finding,  made  it  a  private  ware- 
houseman, under  the  act  of  1879,  (Acts  1879,  p.  231, 
sections  8720-872»,  Burns'  R.  S.  1894,  6541-6550,  Hor- 
ner's R.  S.  1897),  and  the  receipts  issued  to  appellants 
are  sufficient,  in  equity,  to  carry  out  the  intent  of  the 
nail  company  and  appellants,  by  creating  in  appel- 
lants a  lien  upon  the  nails  described  in  said  receipts. 

Section  8720  (6541),  suprUy  provides  that  "Every  per- 
son, firm,  company  or  corporation,  receiving  cotton, 
tobacco,  pork,  grain,  com,  rye,  oats,  wheat,  hemp, 
whiskey,  coal,  any  kind  of  produce,  wares,  merchan- 
dise, commodity,  or  any  other  kind  or  description  of 
personal  property  or  thing  whatever,  in  store,  or  un- 
dertaking to  receive  or  take  care  of  the  same,  with  or 
without  compensation  or  reward  therefor,  shall  be 
deemed  and  held  to  be  a  warehouseman."  Said  nail 
comi>any  was  not  authorized  by  the  law  under  which 
it  was  organized  to  engage  in  the  business  of  private 
warehouseman  an}^  more  than  it  was  authorized  to 
carry  on  the  business  of  public  warehouseman,  and 
the  special  finding  shows  that  the  said  nail  company 
never  received  any  goods,  wares,  or  merchandise  or 
other  property  on  store  from  any  one,  and  that  it  was 
not  engaged  in  business  as  a  warehouseman  and  never 
had  been,  and  did  not  operate  a  warehouse,  and  that 
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no  receipts  were  ever  issued  by  it,  except  to  said  ap- 
pellants. It  is  clear  from  the  finding  that  the  nail  com- 
pany never  in  fact  kept  a  warehouse  to  store  goods  in, 
and  was  not  engaged  in  business  as  a  public  or  private 
warehouseman,  nor  was  it  authorized  to  engage  in 
such  business.  In  Rinsheimer  v.  Whitely,  111  Cal.  378, 
52  Am.  St.  192,  43  Pac.  1109,  the  court  said:  "It  is 
only  persons  who  pursue  the  calling  of  warehousemen 
— that  is,  receive  and  store  goods  in  a  warehouse  as  a 
business  for  profit — ^that  have  the  power  to  issue  a 
technical  warehouse  receipt,  the  transfer  of  which  is 
a  good  delivery  of  the  goods  represented  by  it.  fShep- 
ard^on  v.  Cary^  29  Wis.  42;  Bucher  v.  CommonweaUh^ 
103  Pa.  St.  534;  Edwards  on  Bailments,  section  332).^' 

In  Minnesota,  where  the  rule  that  a  warehouseman 
can  pledge  his  own  goods  in  his  warehouse  to  secure 
an  indebtedness,  by  issuing  a  warehouse  receipt  to  the 
pledgee,  prevails,  it  is  held  that  one  who  is  no^  a  ware- 
houseman cannot  give  a  valid  warehouse  receipt  upon 
his  own  property,  in  his  own  possession,  to  secure  his 
own  debt.  National  Exchange  Bank  of  Hartford  v. 
Wilder,  34  Minn.  149,  155,  157,  24  N.  W.  699;  Fishback 
V.  Van  Dusen,  33  Minn.  Ill,  22  N.  W.  244.  In  the  case 
in  34  Minn,  cited,  the  court  said :  "The  owner  of  goods, 
if  a  warehouseman,  can  pledge  the  same  by  issuing 
and  delivering  his  own  warehouse  receipt  to  the 
pledgee.  ♦  ♦  ♦  When  the  pledgor  or  the  vendor  is  a 
warehouseman,  the  public  has  notice  from  that  fact 
that  the  title  and  legal  possession  of  property  in  his 
warehouse  may  be  in  others,  although  the  actual  phys- 
ical possession  is  in  himself.'' 

In  Geilfuss  v.  Corrigan,  95  Wis.  651,  37  L.  R.  A.  166, 
70  N.  W.  306,  one  Schleisinger  owned  two  corpora- 
tions,— one  the  Buffalo  Mining  Company,  a  mining 
corporation  engaged  in  mining  ore  in  Michigan;  the 
other  the  Douglas  Furnace  Company,   engaged   in 
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smelting  ore  in  Pennsylvania;  the  furnace  company 
had  a  large  stock  of  pig  iron  constantly  on  hand  in 
its  yards  in  Pennsylvania.  In  order  to  raise  money 
for  the  furnace  company  Schleisinger  caused  the 
furnace  company  to  issue  apparent  storage  receipts  to 
the  mining  company,  without  consideration  and  with- 
out agreement  to  purchase^  and  without  selection  or 
delivery,  and  with  the  agreement  that  the  receipts 
should  be  returned  whenever  the  furnace  company 
needed  them  on  account  of  sales  of  iron.  On  receiving 
the  receipts,  he  borrowed  money  of  the  plaintiff  bank 
upon  the  notes  of  the  mining  company,  secured  by  as- 
signment of  the  receipts  as  collateral.  The  plaintiff 
bank  took  said  receipts  innocently,  and  without 
knowledge  of  any  defect.  The  court  said:  "In  order 
to  bfe  such  [warehouse  receipts]  they  must  be  issued 
by  a  warehouseman  or  one  openly  engaged  in  the 
business*  of  storing  property  for  others  for  a  compensa- 
tion. ♦  ♦  ♦  BttcA€r  V.  CommonireaZtA,  103  Pa.  St  528; 
Shepardson  v.  Carpy  29  Wis.  34.  And  the  fact  that  the 
receipt  was  executed  by  a  warehouseman  muet  af- 
firmatively appear  in  the  evidence,  Shepardson  v. 
Cartf,  supra.  Not  only  was  there  no  proof  in  this  case 
that  the  furnace  company  was  in  the  warehousing  or 
storage  business,  but,  on  the  contrary,  the  proof  was 
conclusive  that  it  was  not  in  such  business,  and  never 
had  been.  The  fact  that  it  surreptitiously  issued  the 
false  receipts  in  question  did  not  constitute  it  a  ware- 
housing corporation.  As  well  might  it  be  argued  that 
the  issuance  of  counterfeit  bank  bills  constitutes  the 
counterfeiter  a  bank.  It  seems  that,  had  the  receipts 
been  negotiable  warehouse  receipts,  the  bank  would 
have  acquired  a  valid  lien  upon  the  iron  they  repre- 
sented by  the  transfer  and  endorsement  of  the  receipts 
to  it  by  the  Buffalo  Mining  Company.  ♦  ♦  •  But 
we  may  dismiss  this  question,  because  they  were  not 
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such  certificates,  and  the  plaintiff  obtains  no  advan- 
tage from  the  fact  that  they  were  in  tjie  usual  form 
thereof.  Nor  were  the  certificates  valid  as  chattel 
mortgages  upon  the  iron  named  in  them,  not  only  be- 
cause they  are  not  chattel  mortgages  in  legal  effect, 
but  also  because  by  the  law  of  Pennsylvania,  as  well 
as  by  the  law  of  Wisconsin,  a  chattel  mortgage  is  only 
valid  as  to  third  persons  when  filed  in  *the  proper 
office,  and  there  is  no  claim  of  any  filing  here.^' 

The  private  warehouse  act  of  this  State  (Acts  1879, 
p.  231,  sections  8720-8729,  Burns'  R.  S.  1894,  6541-6550, 
Horner's  R.  S.  1897),  is  substantially  the  same  as  the 
warehouse  act  of  March  6,  1869,  of  the  state  of  Ken- 
tucky, and  was  no  dou]bt  taken  from  that  act.  In  Me- 
chanics' Trust  Go.  V.  Dandridge  (Ky.),  37  S.  W.  288, 
Dandridge  gave  a  receipt  purporting  to  be  a  ware- 
house receipt  for  property  left  in  his  possession,  which 
receipt  was  pledged  to  Mason,  Gooch  &  Hodge  Com- 
pany by  its  holder  as  collateral  security  for  a  debt, 
and  the  Kentucky  court  of  appeals,  in  construing  said 
statute,  held  that  the  same  was  not  a  warehouse  re- 
ceipt, and  that  Mason,  Gooch  &  Hodge  Company  had 
no  lien  at  all  on  the  property.  The  court  said :  "The 
statute  *  *  evidently  refers  to  only  such  persons  as 
in  fact  keep  a  warehouse  to  store  goods  in,  and  are 
engaged  in  that  business.  It  cannot  be^that  it  was  the 
intention  of  the  legislature  to  provide  that  any  one 
and  all  persons  might  become  legal  warehousemen  by 
simply  receiving  one  particular  piece  of  property  in 
store  and  issuing  a  receipt  therefor.  There  is  no  pre- 
tense that  Dandridge  was  engaged  in  keeping  a  ware- 
house and  storing  property  therein  as  a  business.  It 
therefore  follows  that  the  receipt  in  question  was  and 
is  invalid  and  ineffectual,  and  the  indorsement  there- 
of passed  no  interest  in  the  property.  It  is,  as  a  gen- 
eral rule,  indisi>ensable  that  {possession  must  accom* 
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pany  a  pledge  of  property  in  order  to  vest  the  pledgee 
with  a  title  or  interest  therein.  *  *  *  *  It  is  there- 
fore perfectly  manifest  that  there  was  no  change  of 
possession,  and  nothing  to  warn  the  public  of  any 
change.  *  *  *  If  appellee  [Mason,  Gooch  &  Hodge 
Company]  desired  to  acquire  a  lien  on  the  property,  it 
could  have  done  so  by  obtaining  a  mortgage,  and  then 
it  would  have  been  secure,  and  no  other  creditor  need 
to  have  been  misled.  It  is  not  necessary  to  discuss  the 
question  of  notice,  because  appellees  have  no  lien  at 
all  on  the  property,  and  it  is  wholly  immaterial 
whether  the  appellant  knew  of  the  receipt  or  i^ot." 

It  follows  that  even  if  the  nail  company  was  author- 
ized by  statute  to  engage  in  business  as  a  private 
warehouseman,  it  not  having  done  so,  said  receipts, 
even  if  they  purported  to  be  issued  by  it  as  a  private 
warehouseman,  would  be  invalid  and  ineffectual  and 
would  not  create  a  lien  on  the  property  described 
therein.  Besides,  we  do  not  think  that  the  nail  com- 
pany had  any  power  or  authority  to  issue  warehouse 
receipts  upon  its  own  property,  in  its  own  possession, 
and  deliver  the  same  as  a  pledge  to  secure  an  indebt- 
edness, even  if  it  was  engaged  in  business  as  a  public 
warehouseman  and  was  fully  authorized  by  the  law  to 
carry  on  such  business.  Such  a  receipt  would  not,  in 
a  technical  sense,  be  a  warehouse  receipt,  and  even 
if  between  the  parties  it  created  a  lien,  as  to  which 
we  need  not  and  do  not  decide,  it  would  be  void  as 
against  all  other  persons,  under  section  ten  of  the 
act  for  the  prevention  of  frauds  and  perjuries,  being 
section  6C38,  Burns'  R.  S.  1894  (4913,  Homer's  R  S. 
1897),  which  provides  that  "No  assignment  of  goods, 
by  way  of  mortgage,  shall  be  valid  against  any  other 
person  than  the  parties  thereto,  where  such  goods  are 
not  delivered  to  the  mortgagee  or  assignee  and  re- 
tained by  him,  unless  such  assignment  or  mortgage 
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shall  be  acknowledged,  as  provided  in  case  of  deeds  of 
conveyance,  and  recorded  in  the  recorder's  office  of 
the  county  where  the  mortgagor  resides,  within  ten 
days  after  the  execution  therof."  Saint  Joseph  Hy- 
draulic Co.  V.  WilsoUy  133  Ind.  465,  474. 

It  may  be  true,  as  claimed  by  appellants,  that  a 
private  warehouseman  is  authorized  by  section  five 
of  the  act  of  1879,  p.  231,  being  section  8724,  Burns' 
E.  S.  1894  (6545,  Horner^s  R.  S.  1897),  to  issue  ware- 
house receipts  for  his  own  property  actually  in  store 
and  under  his  control  at  the  time  of  giving  the  receipt. 
The  entire  act,  of  which  said  section  8724  (6545),  supra^ 
forms  a  part,  seems  to  have  been  taken  from  the  stat- 
ute of  Kentucky,  and  the  court  of  last  resort  in  that 
state  has  held  that  said  section  authorizes  a  ware- 
houseman to  issue  warehouse  receipts  upon  his  own 
property  in  the  manner  and  under  the  conditions  pro- 
vided in  said  act.  Cochran  v.  Riptfj  13  Bush.  (Ky.)  495; 
Ferguson  v.  Northern  Banky  14  Bush.  (Ky.)  555.  If  a 
private  warehouseman  has  such  authority  in  this 
State,  it  is  by  virtue  of  said  section  8724  (6545),  supra^ 
and  without  said  section  he  would  have  no  such 
power.  Jones  on  Pledges,  secticm  325;  Hale  on  Bail- 
ments and  Carriers,  p.  128.  Said  act,  however,  is  dis- 
tinct in  form  and  purpose  from  the  public  warehouse 
act  of  1875,  as  amended  March  29, 1879,  sections  8704- 
8719,  Burns'  R.  S.  1894  (6525-6540,  Horner's  R.  S.  1897), 
and  said  acts  are  entirely  independent  of  each  other. 
Miller  v.  State,  144  Ind.  401,  404.  It  is  clear  that  said 
section  does  not  authorize  a  public  warehouseman  to 
issue  warehouse  receipts  on  his  own  property,  nor  is 
there  anything  in  the  public  warehouse  act  which 
authorizes  it. 

It  follows  that  a  public  warehouseman  would  have 
no  more  power  to  issue  a  warehouse  receipt  upon  his 
own  property  in  his  warehouse,  as  security  for  a  debt, 
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unless  there  was  a  statute  expressly  authorizing  it, 
than  would  a  debtor  who  is  not  a  warehouseman. 
Where  a  debtor  who  is  not  a  warehouseman  issues  a 
receipt  purporting  to  be  a  warehouse  receipt,  on  prop- 
erty in  his  possession  and  owned  by  him,  for  the  sole 
purpose  of  securing  a  creditor,  the  same  is  not  in  any 
sense  a  warehouse  receipt.  Conrad  v.  Fisher^  37  Mo. 
App.  352,  8  L.  R.  A.  147,  152,  153;  Mechanics  Trust 
Co.  V.  Dandridgey  supra;  Sinsheimer  v.  Whitley, 
supra;  Oeilfvss  v.  CorrigaUy  supra;  National  Ex- 
change Bank  of  Hartford  v.  Wilder y  supra;  Steaubli 
V.  Blaine  Nat'l  Banky  11  Wash.  426,  39  Pac.  814; 
Thome  v.  First  NaVl  Banky  37  Ohio  St.  254;  Union 
Trust  Co.  V.  Trumbully  137  111.  146,  164,  27  N.  E.  24; 
Jones  on  Pledges,  sections  325,  326. 

In  Union  Trust  Co.  v.  Trumbully  supray  T.  W.  Hall  & 
Company,  merchants  and  factors  in  wool,  issued  a 
receipt  for  their  own  wool  in  their  own  possession  to 
one  Vehmeyer,  as  security  for  money  borrowed  from 
him,  and  the  court  held  that  he  was  not  entitled  to  a 
lien  on  the  wool  described  in  said  receipts.  The  court  on 
p.  164,  said:  ^^His  claim  is  based  on  a  receipt  issued  by 
Hall  &  Co.,  who  were  not  public  warehousemen,  and 
which  was  therefore  of  no  more  effect  as  a  lien  than  a 
certificate  issued  by  any  other  property  owner.  It  is 
only  where  property  is  stored  in  a  pwWi^  warehouse 
that  a  receipt  may  be  given  which  will  evidence  a  lien 
upon  the  property." 

In  Thome  v.  First  Nafl  Banky  supra,  it  was  held 
that  an  instrument,  substantially  like  a  warehouse 
receipt,  issued  to  a  creditor  by  a  debtor,  who  was  not 
a  warehouseman,  on  hi-s  own  property,  for  the  sole 
purpose  of  securing  the  creditor,  was  void  as  against 
other  creditors,  when  the  property  remained  in  the 
possession  of  the  debtor,  for  the  reason  that  it  was  an 
attempt  to  create  a  lien  upon  personal  property  con- 
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trary  to  the  provisions  of  the  statute  making  chattel 
mortgages  void  if  not  accompanied  by  delivery  of  pos- 
session unless  the  mortgage,  or  a  copy  thereof,  was 
deposited  in  the  office  of  the  officer  named  in  the 
statute. 

It  is  insisted,  however,  by  appellants  that  the  nail 
company  is  estopped  from  denying  that  it  was  a  ware- 
houseman, and  that  it  held  as  such  the  nails  men- 
tioned in  the  receipts,  for  and  subject  to  their  order. 
We  do  not  think  the  nail  company  was  estopped  as 
claimed  by  appellants.  It  is  true,  as  urged  by  appel- 
lants, that  when  a  person  is  carrying  on  the  business 
of  warehousemen,  public  or  private,  under  our  stat- 
utes, and  he  issues  warehouse  receipts  which  comply 
with  the  requirements  of  Ihe  statutes  under  which  he 
is  operating  his  warehouse,  and  the  person  to  whom 
said  receipts  have  been  issued  indorses  the  same  to 
innocent  holders  for  value,  that  the  warehouseman 
is  estopped  from  denying  that  he  holds  the  goods 
described  on  the  term-s  specified  in  the  receipts;  but 
this  rule  has  no  application  here  for  the  reason  that 
it  is  not  shown  by  the  special  finding  that  the  nail 
company. is  a  public  or  private  warehouseman,  or 
that  it  was  engaged  in  such  business  or  had  any  power 
to  do  so,  or  that  said  receipts  have  been  indorsed  to 
an  innocent  holder,  but  the  special  finding  shows  that 
said  company  was  not  a  warehouseman,  public  or 
private,  and  never  had  been,  and  had  no  power  to 
engage  in  such  business  or  issue  warehouse  receipts. 
The  rule  is  that,  to  constitute  a  valid  estoppel  by  con- 
duct, there  must  be  knowledge  on  the  part  of  the 
person  to  be  estopped,  and  a  want  of  knowledge  on 
the  part  of  the  party  relying  on  the  estoppel,  and  there 
can  be  no  estoppel  when  there  is  notice  or  knowledge 
on  the  part  of  the  person  relying  upon  the  estoppel. 
Vol.  149—37 
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First  Natn  Bank  v.    Williams,    126  Ind.  423,  429, 
430;  Buck  v.  Mil  ford,  90  Ind.  291,  293,  and  cases  cited; 
Sttwurt  V.  Becky  90  Ind.  458.       If  the  nail  company 
could  be  estopped  as  insisted  by  appellants,  it  would 
only  be,  if  at  all,  when  appellants  had  no  notice  or 
knowledge  that  the  nail  company  was  not  a  ware- 
houseman, and  was  not  engaged  in  such  business, 
and  had  no  power  to  engage  in  such  business  or  issue 
warehouse  receipts,  but  believed  in  good  faith  that  it 
was  engaged  in  such  business,  and  had  the  power  to 
do  so  and  issue  warehouse  receipts,  and  that,  relying 
upon  such  facts,  they  accepted  the  receipts  and  made 
the  loan  on  the  faith  thereof.    To  sustain  the  estoppel 
claimed  by  appellants  against  the  nail  company,  the 
facts  necessary  to  constitute  the  same  must  be  clearly 
stated  in  the  special  finding,  leaving  nothing  to  in- 
tendment.    First  National  Bank  v.  WilliamSj   supra. 
No   such   facts   are   stated   in   the   special    finding, 
but,  on  the  contrary,  so  far  as  the  special  finding 
shows,  appellants  knew  that  the  nail  company  was 
engaged  in  the  manufacture  of  nails,  and  that  it  was 
organized  under  the  laws  for  the  incorporation  of 
manufacturing  and  mining  companies,  and  was  not  a 
warehouseman  public  or  private,  and  never  had  been, 
and  was  not  authorized  to  carry  on  such  business  or 
issue  such  receipts.       Besides,  they  were  bound  to 
know  that,  under  our  statutes,  a  corporation,  organ- 
ized under  the  law  for  the  incorporation  of  manufac- 
turing and  mining  companies,  had  no  power  to  carry 
on  either  a   public   or  private  warehouse,  or  issue 
warehouse  receipts;  and  that  a  public  warehouseman 
had  no  authority  to  issue  warehouse  receipts  on  his 
own  property  in  his  public  warehouse,  as  a  security 
for  his  own  debts  or  the  debts  of  others. 

It  is  insisted  by  appellants  that  if  the  nail  company 
was  not  authorized  to  be  a  public  warehouseman,  and 
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Lad  no  right  to  issue  public  warehouse  receipts  on  its 
own  property  to  secure  its  own  debts,  its  acts  in 
doing  so  were  merely  ultra  vires,  and  as  such  contracts 
have  been  performed  by  appellants  in  loaning  said 
nail  company  the  money,  that  after  receiving  the  ben- 
efits of  the  contract,  it  cannot  avoid  such  warehouse 
receipts  on  the  ground  that  it  has  exceeded  its  cor- 
porate powers  in  issuing  them.  There  is  much  con- 
flict in  the  decisions  of  courts  of  last  resort  as  to  the 
doctrine  urged,  but  in  the  jurisdictions  where  it  pre- 
vails the  rule  is  that  when  a  corporation  enters  into  a 
contract,  merely  beyond  its  powers,  which,  if  made  by 
a  private  person,  would  have  been  binding  upon  him, 
and  such  contract  has  been  performed  by  the  other 
party  thereto,  the  corporation  will  not  be  permitted  to 
deny  its  power  to  make  such  contract,  but  the  same 
may  be  enforced  against  it.  It  would  seem  that  what 
we  have  already  said  in  I'egard  to  the  nail  company 
being  estopped  to  deny  that  it  was  a  warehouseman^ 
and  had  the  power  to  issue  said  receipts  and  hold 
said  nails  for  appellants,  is  a  sufficient  answer  to  this 
contention  of  appellants,  but  we  think  there  are  also 
other  reasons  why  such  contention  cannot  prevail. 
But,  as  we  have  shown,  a  public  warehouseman, 
whether  a  corporation  or  an  individual,  cannot  issue  a 
public  warehouse  receipt  on  his  own  property,  in  such 
warehouse,  as  security  for  his  own  debts  or  the  debts 
of  others,  and  such  receipt,  if  issued,  creates  no  lien 
on  such  property.  The  rule  urged  cannot,  therefore, 
apply  to  this  case,  even  if  it  were  conceded  that  the 
nail  company  was  authorized  by  law  to  engage  in 
the  business  of  public  warehouseman,  and  was  actu- 
ally engaged  in  such  business.  Besides,  the  doctrine 
urged  does  not  apply  to  contracts  where  the  same  are 
forbidden  by  statute  or  are  contrary  to  public  policy. 
State  Board  of  Agriculture  v.  Citizen^  Street  R.  W. 
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Co.y  47  Ind.  407,  411;  27  Am.  and  Eng.  Ency.  of  Law, 
378.  As  we  have  shown,  any  attempt  by  any  person 
to  create  a  lien  on  his  personal  property,  except  in 
the  manner  provided  in  section  ten  of  the  statutes  for 
the  prevention  of  frauds  and  perjuries,  is  void,  and 
if  by  an  assignment  by  way  of  mortgage,  the  same, 
unless  recorded  within  ten  days  after  its  execution, 
is  void  as  to  all  persons  except  the  parties  thereto. 
As  there  was  no  law  authorizing  the  nail  company 
to  issue  said  receipts,  and  thus  create  a  lien  on  said 
personal  property,  the  creation  of  a  lien  in  that  man- 
ner is  expressly  forbidden  by  section  ten  of  the  act 
for  the  prevention  of  frauds  and  perjuries,  being  sec- 
tin  6638  (4913),  supra.  Saint  Joseph  Hydraulic  Co.  y. 
Wilson  J  supra^  p.  474. 

It  is  clear  that  the  only  interest  appellants  can 
claim  in  said  nails  under  said  receipts  is  that  of  a 
lien  thereon  as  pledgees.  To  make  a  valid  pledge  there 
must  have  been  either  an  actual  or  constructive  deliv- 
ery of  the  property  described  in  the  receipts.  Good 
faith  does  not  make  good  a  pledge  unless  there  has 
been  a  delivery  and  possession,  either  actual  or  con- 
structive. The  special  finding  shows  that  there  was 
no  actual  delivery  when  the  receipts  were  executed. 
There  was  no  delivery  unless  the  delivery  of  the  re- 
ceipts to  appellants  was  a  constructive  delivery.  If 
the  nail  company  had  been  a  warehouseman,  and  au- 
thorized to  issue  said  receipts,  upon  its  own  property, 
and  they  had  in  all  respects  conformed  to  the  re- 
quirements of  our  statutes,  the  delivery  thereof,  as 
collateral  security  to  secure  said  loans,  might  have 
been  sufficient  constructive  delivery.  But  this  rule, 
as  we  have  shown,  does  not  apply  to  property  in  the 
possession  of  the  pledgor,  who  is  not  a  warehouse- 
man, and  in  such  case  the  delivery  of  the  receipts  i^ 
not  a  constructive  delivery  of  the  property  described 
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in  the  receipts.  Skepardson  v.  Gary,  supra;  QtUfusa 
V.  Corrigariy  supra.  The  setting  apart  of  the  nails  de- 
scribed in  the  receipt  to  the  appellant,  the  Franklin 
National  Bank,  just  before  the  appointment  of  a 
receiver,  was  without  the  knowledge  of  said  bank,  and 
was  not  a  delivery  to  said  bank,  nor  did  said  bank 
then  or  at  any  time  take  or  have  possession  of  said 
nails.  As  there  was  no  actual  or  constructive  deliv- 
ery of  the  nails  to  appellants,  and  they  never  had 
actual  or  constructive  possession  thereof,  they  had  no 
lien  thereon  as  pledgees.  There  is  no  mode,  under  the 
law  of  this  State,  except  by  chattel  mortgage,  duly 
acknowledged  and  recorded,  by  which  the  owner  of 
personal  property,  retaining  its  possession,  can  give 
another  a  lien  upon  it,  that  can  be  enforced  against 
any  person  except  the  parties  thereto.  Saint  Joseph 
Hydraulic  Co.  v.  Wilson,  supra,  p.  474.  There  having 
been  no  delivery  of  possession,  actual  or  constructive, 
of  said  property,  said  receipts,  even  if  valid  as  to  the 
nail  company  and  appellants,  were  void  as  to  third 
parties,  under  section  ten  of  the  act  for  the  prevention 
of  frauds  and  perjuries,  being  section  6638  (4913), 
supra.  It  will  be  observed  that  under  said  section  an 
assignment  or  mortgage  of  goods  as  security  is  only 
valid  as  to  the  parties  thereto,  and  is  void  as  to  all 
other  persons,  while  in  many  of  the  other  states  it  is 
only  void  as  to  creditors  and  purchasers  for  value 
without  notice. 

In  Saint  Joseph  Hydraulic  Co.  v.  Wilson,  supra,  p. 
474,  this  court,  in  speaking  of  equitable  and  other 
liens  where  there  was  no  delivery  and  retention  of 
possesion  of  the  property  upon  which  the  lien  was 
claimed  said:  "But  in  each  there  is  that  feature  of 
an  'assignment  of  goods'  which  *as  against  any  other 
person  than  the  parties'  renders  it  invalid  under  our 
statutes,  unless  acknowledged  and  recorded.       The 
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cases  of  Kennedy  v.  ShaiCy  38  Ind.  474;  Lochicood  y. 
SleviUy  26  Ind.  124;  Boss  v.  Menefee,  125  Ind.  432; 
ScaiTy  V.  Bennett y  2  Ind.  App.  167;  Boone  on  Mort- 
gages, section  253,  notes  14,  15,  establish  the  inva- 
lidity of  such  an  'assignment  of  goods,'  even  as  to 
third  persons  with  actual  notice  of  the  lien.  This 
court  held  in  Granger  v.  Adams,  90  Ind.  87,  that  one 
who  asserts  a  right  under  such  an  instrument,  para- 
mount to  the  claims  of  creditors,  must  show  that  all 
has-been  done  which  the  statute  requires."  Under 
said  section,  therefore,  an  assignment  of  goods  by  way 
of  mortgage,  if  not  recorded  within  ten  days  after  its 
execution,  is  void  as  against  a  subsequent  purchaser, 
even  though  he  had  actual  notice  thereof.  Ross  v. 
Menefeey  supra;  Saint  Joseph  Hydraulic  Co,  v.  Wil- 
son j  supray  474,  475;  Stengel  v.  Boyce^  143  Ind. 
642,  646,  and  cases  cited;  Granger  v.  Adams,  90  Ind.  87; 
Kennedy  v.  Shaw,  38  Ind.  474.  Such  an  assignment  of 
goods  is  also  void  as  against  an  assignee  under  a  vol- 
untary assignment  for  the  benefit  of  creditors,  and  it 
is  his  duty  to  take  advantage  of  the  failure  to  record 
the  same  in  ten  days  after  its  execution.  Lockicood 
v.  Slevin,  supra,  125, 128;  Saint  Joseph  Hydraulic  Co. 
V.  Wilson,  supra,  p.  474;  Hanes  v.  Tiffany j  25  Ohio  St. 
649;  Blandy  v.  Benedict,  4t2  Ohio  St.  295;  Thome  y. 
First  NaVl  Bank,  supra;  Bingham,  v.  Jordan,  1 
Allen  373,  79  Am.  Dec.  748;  Adams  v.  Merchants  Na- 
tional Bank,  9  Biss.  396,  403;  2  Cobbey  on  Chat.  Mort., 
section  619;  Jones  on  Chat.  Mort.,  section  314,  and 
cases  cited.  The  assignee  is  regarded  as  representing 
and  standing  in  the  place  of  the  creditors,  as  well  as 
the  assignor,  and  he  therefore  has  the  right  to  contest 
claims  and  the  rights  to  property  which  the  assignor 
did  not  possess.  Lockwood  v.  Slevin,  supra;  Voorhees 
V.  Carpenter,  127  Ind.  300,  301,  and  cases  cited;  Cooper 
V.  Perdue,  114  Ind.  207;  Seibert  v.  Milligan,  110  Ind. 
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106;  Hasseld  v.  Seyfort^  105  Ind.  534;  Adams  v.  Mer- 
chants* Nafl  Bunky  supra,  p.  403.  The  assignment  is 
made  for  tlie  benefit  of  creditors,  and  the  assignee 
holds  the  property  in  trust  for  them,  and  as  such  he 
can  enforce  any  right  and  reach  any  property  that  a 
general  creditor  could  enforce  either  before  or  after 
obtaining  judgment  and  execution,  in  case  there  had 
been  no  assignment.  Lockwood  v.  SJmn,  supra;  Kil- 
bourne  v.  Fay,  29  Ohio  St.  264,  278,  279;  Hanes  v. 
Tiffany,  supra;  Adams  v.  Merchants  NaVl  Banky 
supra. 

It  is  clear  from  the  language  of  section  6638  (4913), 
supra,  that  as  such  trustee  for  the  creditors  he  is  not  a 
party  to  any  assignment  of  personal  property  by  way 
of  mortgage  made  by  the  assignor,  within  the  mean- 
ing of  said  section.  If  an  unrecorded  assignment  of 
goods,  by  way  of  mortgage,  is  void  as  against  an 
assignee  for  the  benefit  of  creditors,  for  the  same 
reason  it  is  also  void  as  against  a  receiver  of  an  insolv- 
ent corporation. 

When  a  court  has  taken  possession  of  the  property 
of  an  insolvent  corporation  for  administration,  and 
appointed  a  receiver,  the  property  of  the  corporation 
is  a  trust  fund  for  the  payment  of  its  debts.  First 
NaVlBankv.  Dovetail,  etc.,  Co.,  143 Ind.  534,  542,  643, 
and  cases  cited ;  First  Nafl  Bank  v.  Dovetail,  etc.,  Co.y 
143  Ind.  550,  553,  554;  Henderson  v.  Indiana  Trust  Co.^ 
143  Ind.  661;  Oraham  Button  Co.  v.  Spielman,  50  N.  J. 
Eq.  120,  24  Atl.  571.  And  a  general  creditor  has  a 
lien  upon  such  property,  and  therefore  has  the  right 
to  intervene  and  contest  the  validity  as  well  as  the 
priority  of  other  claims  or  asserted  liens.  Farmers 
Loan  and  Trust  Co.  v.  San  Diego  St.  Car  Co. ,  45  Fed. 
518,  620;  Richardson^s  Exr.  v.  Green,  133  U.  S.  30, 
44;  2  Cook  on  Stock  and  Stockholders,  section  788,  p. 
1272,  and  notes  1  and  2.     Such  receiver  represents  the 
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creditors  as  well  as  the  stockholders  and  holds  the 
property  for  the  benefit  of  both.  He  is  the  trustee 
for  bothy  and,  as  trustee  for  the  creditors,  can  main- 
tain and  defend  actions  which  the  corporation  could 
not  Nafl  State  Bank  v.  Vigo  County  Nafl  Bank^  141 
Ind.  352,  356,  and  authorities  cited;  Oraham  Button 
Co.  V.  Spielmannj  supra;  Hopper  v.  Lovejoj/j  47  N.  J. 
Eq.  673,  21  Atl.  298;  Farmers  Loan j  etc.  ^  Co.  v.  Minne- 
apolis^ etc.y  Engine  WorkSy  86  Minn.  343,  29  N.  W. 
349;  5  Thompson  on  Corp.,  sections  6945,  6946,  6952; 
Gluck  &  Becker  on  Receivers  of  Corp.,  p.  168;  Beach 
on  Receivers  (Alderson's  ed.),  sections  298,  455.  As 
trustee  representing  the  creditors  of  an  insolvent  cor- 
poration, he  is  not,  therefore,  a  party  to  an  assignment 
of  goods  made  by  the  corporation  to  secure  an  in- 
debtedness, within  the  meaning  of  section  6638  (4913), 
aupra.  As  such  trustee,  representing  the  creditors, 
he  may  avoid  an  assignment  of  goods  by  way  of  a 
mortgage  made  by  the  corporation,  on  the  grounds 
that  it  was  not  recorded  within  the  time  required  by 
law.  Farmers  Loan,  etc.,  Co.  v.  Minneapolis^  etc.,  Engine 
Works,  supra;  Rudd  v.  Robinson,  61  Hun.  339,  346- 
348,  7  N.  y.  Supp.  535;  Oraham  Button  Co.  v.  Spiel- 
mann,  supra;  Hopper  v.  Love  joy,  supra;  Gluck  &  Becker 
on  Receivers  of  Corp.,  p.  168;  Beach  on  Receivers 
(Alderson's  ed.),  p.  726;  5  Thompson  on  Corp.,  section 
6952. 

It  is  clear,  therefore,  even,  if  said  receipts  created  a 
lieu  on  said  nails  as  against  the  nail  company  that 
they  were  void  as  to  the  general  creditors  and  the 
receiver  as  trustee  for  them,  and  that  the  general  cred- 
itors could  reach  the  same  through  the  receiver  and 
by  intervening  petitions,  the  same  as  the  general  cred- 
itor could  have  done  after  levying  writs  of  attachment 
thereon,  or  after  obtaining  judgment  and  execution,  if 
there  had  been  no  receivership.       Appellees  claim 
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that,  as  the  receipts  did  not  state  any  distinguishing 
marks,  that  they  were  invalid. 

The  public  warehouse  law  requires  that  "all  ware- 
house receipts  for  property  stored  in  public  ware- 
houses of  Class  B  shall  distinctly  state  on  their  face 
the  brand  or  distinguishing  mark  on  such  property." 
Bach  receipts  must  so  describe  the  property  that  it 
can  be  identified  by  such  description  from  other  prop- 
erty of  like  kind.  The  private  warehouse  law  con- 
tains a  like  requirement.  The  view  we  have  taken  of 
this  case  renders  it  unnecessary  for  us  to  determine 
whether  or  not  the  description  of  the  property  con- 
tained in  the  receipts  complied  with  the  law. 

We  have  read  the  evidence,  and  the  same  sustains 
the  finding  of  the  trial  court.  It  follows,  from  what 
we  have  said  that  the  court  did  not  err  in  its  conclu- 
sions of  law,  nor  in  Qverruling  the  motion  for  a  new 
trial. 

Judgment  affirmed. 


Habt  v.  The  State. 

[No.  18.488.    FUed  Februaiy  24, 1898.] 

CsmiNAL  Law. — Wfien  Erroneous  Irutruction  is  Harmless, — ^Where      |^^  j|j 
a  defendant  was  indicted  both  for  larceny  and  burglary  in  separate      j^  8> 
counts  of  the  same  indictment,  an  erroneous  instruction  to  the  jury 
as  to  the  charge  of  larceny  is  not  available  for  the  reversal  of  a  judg- 
ment finding  the  defendant  g^iilty  of  burglary  only. 

From  the  Noble  Circuit  Court.     Affirmed. 

H.  C.  Peterson  and  E.  O.  Cooky  for  appellant 
W.  A.  Ketcham^  Attomey-Gteneral,  Merrill  MooreSy 
A.  E.  Dickey y  and  W,  M.  Aydelotte,  for  State. 

MoCabe,  J. — ^The  appellant  and  two  others  were 
indicted  in  the  court  below  in  seven  counts,  six  of 
them  charging  the  defendants  with  burglary,  and  the 
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other  charging  them  with  larceny.  On  a  trial  by  a 
jury,  they  were  found  guilty  of  burglary,  and  judg- 
ment was  rendered  accordingly,  over  appellant's  mo- 
tion for  a  new  trial.    The  appellant  only  appeals. 

Overruling  appellant's  motion  for  a  new  trial  is  as- 
signed as  the  only  error  complained  of;  and  the  only 
error  alleged  in  the  motion  for  a  new  trial  that  is 
urged  for  a  reversal  is  the  following  instruction,  given 
by  the  court  to  the  jury:  "If  you  find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  goods  described  in 
the  indictment,  or  a  portion  of  them,  were  stolen,  and 
that  such  stolen  property  was  found  in  the  exclusive 
possession  of  the  defendants,  within  a  short  time  after 
the  larceny  was  perpetrated,  such  possession  imposes 
on  the  defendants  the  duty  and  burden  of  explaining 
their  possession  of  said  goods;  and  if  they  have  failed 
tci  satisfactorily  account  as  to  how  they  came  by  the 
sti^len  proi)erty,  or  have  given  a  false  account  of  how 
they  came  into  possession  of  such  stolen  property,  the 
law  presumes  that  the  defendants  stole  such  property, 
and  this  presumption  is  strong  enough  to  justify  you 
in  finding  them  guilty." 

The  objection  to  this  instruction  is  that  the  jury 
are  told  by  it  that  the  presumption  arising  from  the 
facts  enumerated  therein  is  a  presumption  of  law, 
whereas  the  appellant  contends  that  it  is  a  presump- 
tion of  fact  simply;  and  the  learned  counsel  for  the 
appellant  goes  into  a  lengthy  and  interesting  argu- 
ment in  support  of  that  contention.  The  Attorney- 
General,  on  behalf  of  the  State,  goes  into  an  equally 
interesting  argument  that  the  instruction  is  a  correct 
enunciation  of  the  law.  But  we  are  of  the  opinion 
that  the  question  is  not  before  us,  and  hence  we  ought 
not,  and  do  not,  decide  it. 

The  instruction  had  reference  to  appellant's  guilt 
of  larceny  alone,  and  had  no  reference  to  his  guilt  of 
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burglary.  Because  it  says,  if  the  facts  enumerated 
be  found  to  be  true  beyond  a  reasonable  doubt,  "the 
law  presumes  that  the  defendants  stole  such  property, 
and  this  presumption  is  strong  enough  to  justify  yon 
in  finding  them  guilty."  But  they  were  not  found 
guilty  of  larceny,  and  hence  the  instruction,  no  matter 
how  erroneous  it  was,  did  not  harm  the  appellant. 
Larceny  and  stealing  goods  were  no  part  of  the  crime 
of  burglary  of  which  appellant  was  found  guilty.  Sec- 
tion 2002,  Burns'  R.  S.  1894  (1929,  R.  S.  1881).  The 
jury  were  fully  and  correctly  instructed  as  to  what 
it  takes  to  constitute  burglary  as  well  as  larceny. 

The  giving  of  an  erroneous  instruction  even  is  not 
available  for  the  reversal  of  the  judgment  in  a  crim- 
inal case,  where  it  appears  that  the  substantial  rights 
of  the  defendant  were  not  prejudiced  thereby.  Stew- 
art V,  State,  111  Ind.  554.  The  substantial  rights  of 
appellant  were  not  prejudiced  by  the  instruction  as  to 
larceny  even  if  erroneous,  because  he  was  acquitted  a-s 
to  the  charge  of  larceny,  and  found  guilty  of  burglary. 

The  judgment  is  affirmed. 


Holmes  v.  McPheeters,  Administrator. 

[18,515.    Filed  February  24.  1898]. 

Ldotation  op  Actions. — Descent  and  Distribution. — Debt  Due  Estate 
by  Heir  Not  Barred  by  Statute  of  Limitation. — The  statute  of  limi- 
tation cannot  be  interposed  by  an  heir  as  a  defense  to  an  application 
by  the  administrator  to  apply  a  portion  of  his  distributive  share  of 
such  estate  to  the  payment  of  a  note  of  such  heir  in  favor  of  the 
estate. 

From  the  Washington  Circuit  Court.    Affirmed. 
F.  M.  Hostetter,  for  appellant. 
Alspaugh  &  Lawler^  for  appellee. 

Jordan,  J. — This  was  an  application  to  the  court 
by  the  administrator  to  enforce  his  equitable  right  to 
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retain  a  certain  portion  of  the  distribntive  share  of  the 
appellant,  in  his  hands,  and  apply  it  to  the  payment 
of  a  debt  which  appellant  owed  the  estate.  The  sub- 
stance of  the  material  facts  averred  in  the  third  para- 
graph of  the  complaint,  which  finally  constituted  the 
complaint  on  which  this  suit  was  tried  and  determined, 
is  as  follows:  Hugh  A.  Holmes  died  intestate  at  Wash- 
ington county,  Indiana,  on  December  31, 1893,  leaving 
surviving  him  appellant,  his  brother,  together  with 
other  brothers  and  sisters,  as  his  only  heirs  at  law. 
Appellee  was  duly  appointed  administrator  of  the  es- 
tate of  the  deceased,  who,  at  the  time  of  his  death, 
was  the  owner  of  personal  property  of  the  value  of 
f2,500.00,  which  came  into  the  hands  of  said  admin- 
istrator, and  also  of  real  estate  situated  in  the  State 
of  Indiana,  which  realty  seems  to  have  been  sold  and 
converted  into  money,  which  was  also  in  the  hands  of 
the  administrator,  for  distribution  among  said  heirs. 
That  of  the  funds  belonging  to  the  estate  appellant's 
share  on  final  distribution  would  be  fSOO.OO  and  over. 
Among  the  assets  of  the  estate  was  a  promissory  note 
of  1160.00,  executed  by  appellant  to  the  decedent  on 
the  18th  of  May,  1885,  due  one  day  after  said  date, 
.  bearing  interest  at  six  per  cent.,  which  is  still  due  to 
the  said  estate,  and  unpaid.  After  appellee  was  ap- 
pointed administrator,  and  before  an  action  to  re- 
cover a  judgment  on  the  note  had  been  barred  by  the 
statute  of  limitations,  he  presented  the  note  to  appel- 
lant for  payment,  and  the  latter  orally  agreed  that  he 
would  accept  it  in  part  payment  of  his  share,  on  final 
distribution  of  the  funds  of  the  estate.  It  is  further 
alleged  that  the  plaintiff,  as  administrator,  is  ready  to 
make  a  final  settlement  of  his  trust,  and  that  defend- 
ant  repudiates  his  agreement,  and  refuses  to  allow  the 
amount  due  to  the  estate  on  the  note  to  be  deducted 
from  his  distributive  share,  and  threatens  to  inter- 
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pose  the  statute  of  limitations  as  a  defense  in  the 
event  a  suit  to  recover  a  judgment  on  the  note  is  insti- 
tuted. The  complaint  closes  with  a  prayer,  among 
other  things,  to  the  effect  that  the  court  by  its  order 
and  decree,  authorize  and  empower  the  plaintiff  to 
withhold  from  the  defendant's  share  of  the  funds  in 
his  hands  belonging  to  the  estate  a  sum  equal  to  the 
amount  due  the  estate  on  the  note,  and  for  all  other 
and  proper  relief. 

At  the  time  this  suit  was  commenced  the  statute  of 
limitations  had  fully  run  against  the  note.  Appellant 
unsuccessfully  demurred  to  the  complaint,  and  an 
answer  was  then  flled^  the  first  paragraph  being  the 
general  denial,  and  the  second  set  up  the  limitation  of 
ten  years  as  a  defense  to  the  action.  This  was  the 
only  defense  or  claim  interposed  to  defeat  the  action. 
To  this  plea  a  demurrer  was  sustained.  A  trial  re- 
sulted in  the  court  ordering  and  decreeing  that  the 
defendant  accept  the  amount  of  the  note,  principal 
and  interest,  due  on  the  first  day  of  September,  1894, 
and  that  the  same  be  'deducted  from  his  distributive 
share  of  the  estate. 

The  appellant  in  his  assignment  of  errors,  com- 
plains of  the  court  in  overruling  his  demurrer  to  the 
complaint  and  in  sustaining  appellee's  demurrer  to  his 
plea  of  the  statute  of  limitations. 

Counsel  for  appellant  says  that  his  client  might,  by 
his  oral  agreement,  have  authorized  the  admisistrator 
to  have  deducted  the  amount  of  his  note  from  his 
share,  provided  the  agreement  had  been  carried  into 
effect  at  the  time  it  was  made  by  deducting  the 
amount  from  his  share,  and  surrendering  the  note  for 
cancellation.  But  his  insistence  is  that  the  oral 
agreement,  which,  as  is  contended,  is  the  only  founda- 
tion on  which  this  action  can  rest,  is  invalid  and  can 
not  be  enforced  for  several  alleged  reasons,  and  as  a 
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recovery  on  the  note  was  barred  by  our  statute  of  lim- 
itations at  the  beginning  of  this  suit,  he  insists  that 
the  right,  as  claimed  by  the  administrator,  to  retain 
and  apply  a  part  of  appellant's  distributive  share  in 
payment  and  satisfaction  of  the  debt,  cannot  be  sus- 
tained over  the  defense  of  the  statute  of  limitation 
interposed  by  the  answer,  and  consequently  the  judg- 
ment is  wrong. 

We  do  not  stop  to  consider  the  objection  urged  by 
appellant  against  the  oral  agreement,  for  the  reason 
that  we  do  not  view  it  as  a  controlling  factor  in  this 
case.  The  administrator's  right  to  retain  and  apply, 
so  far  as  necessary,  the  appellant's  share  of  the  funds 
in  his  hands  to  the  payment  and  satisfaction  of  the 
debt  which  the  latter  owed  the  estate,  did  not  depend 
on  any  agreement  to  that  effect  on  the  part  of  appel- 
lant. The  law  invested  the  admisistrator  with  that 
right  independently  of  any  agreement  or  contract. 
The  doctrine  is  correctly  and  firmly  settled  in  this 
State  that  a  distributee  is  not  entitled  to  receive  his 
distributive  share  while  he  is  indebted  to  the  estate, 
and  thereby  retains  in  his  own  hands  a  part  of  the  fund 
out  of  which  his  own  and  the  shares  of  other  distrib- 
utees, or  other  claims  on  such  fund,  ought  to  be  paid. 
Fiscus  V.  MoorCy  121  Ind.  547;  Koons  v.  MeHet^  121 
Ind.  586;  Fiscus  v.  FiscuSy  127  Ind.  283. 

This  right  is  not  one  of  set-off,  but  is  founded  on  the 
principle  that  the  administrator  or  executor  has  an 
equitable  lien  on  the  share  of  the  distributee  or  leg- 
atee, until  the  latter  has  discharged  the  obligation 
which  he  owes  to  the  estate.  The  heir  or  legatee,  as 
the  authorities  affirm,  is  not,  in  accordance  with 
justice  or  good  conscience,  entitled  to  be  awarded  and 
receive  bis  share  as  long  as  he  is  a  debtor  to  the  estate, 
and  thereby  has  in  his  own  hands  a  part  of  the  fund 
upon  which  the  payment  of  his  own  share  and  the 
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shares  of  oth-ers  depend.  To  allow  a  distributee  to 
receive  his  share  of  the  fund  in  the  hands  of  the  ad- 
ministrator  for  distribution,  while  the  former  is  in 
default  in  the  payment  and  discharge  of  his  own  obli- 
gations to  the  estate,  would  serve  to  diminish  the 
fund,  and  result,  perhaps,  to  the  prejudice  of  others. 
By  permitting  the  distributee  to  receive  his  share, 
while  he  retains  a  part  of  the  fund  in  his  own  hands, 
out  of  which  his  share  ought  to  be  paid,  might  and 
frequently  would,  result  in  awarding  to  him  a  portion 
of  the  fund  greater  than  that  received  by  other  equally 
entitled  distributees.  These  principles,  in  reason,  do 
and  must  apply  when  the  recovery  of  the  debt  which 
the  distributee  owes  to  the  estate  is  barred  by  the 
statute  of  limitation.  The  statute  of  limitation  is  one 
of  repose,  and  is  only  a  bar  to  the  remedy,  and  not  to 
the  debt  itself,  simply  leaving  it  unpaid  without  any 
legal  remedy  on  the  part  of  the  creditor  to  enforce  its 
payment  by  suit,  in  the  event  the  debtor  relies  on  the 
statute  as  a  defense.  Measured,  however,  by  a  moral 
standard,  and  one  in  accord  with  good  conscience,  the 
debtor  is  still  under  an  obligation  to  pay  his  debt, 
although  a  recovery  thereon  under  the  law  may  be 
barred  by  the  lapse  of  time.  The  statutes  of  this  State 
recognize  the  right  of  a  party  to  enforce  a  set-off 
against  a  cause  of  action,  although  a  recovery  upon 
the  debt  upon  which  the  set-oflf  is  based  is  barred  by 
limitation.  Section  370,  Bums'  R.  S.  1894  (367,  R.  S. 
1881). 

It  must  follow,  in  our  judgment,  that  the  statute  of 
limitation  could  not  be  successfully  interposed  by  ap- 
I)ellant  as  a  defense  to  defeat  the  appellee  in  his 
equitable  right  to  apply  an  amount  sufficient  of  the 
appellant's  share  of  the  estate  in  his  hands  in  payment 
of  the  note.  It  was  held  in  Fiscua  v.  Fiscus,  supra. 
that  a  distributee  could  not  defeat  the  administrator 
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in  the  exercise  of  this  right  by  claiming,  as  a  house- 
holder, his  distributive  share  as  exempt  under  the 
exemption  statute  'of  this  State.  The  following  au- 
thorities support  the  conclusion  reached,  and  the  rule 
which  we  affirm.  Rogers  v.  Murdock^  45  Hun.  30;  Tinh 
hamj  V.  Smithy  66  Vt.  187;  Smith  v.  Kearney j  2  Barb. 
Ch.  633;  Wilson  v.  Kelly^  16  S.  C.  216\  Higgins  v.  Scott, 
2  Bam.  &  Adol.  413;  Je/5v.  Wood,  2  P.  WilUams  128;  1 
Thornton  &  Blackledge  Administration  and  Settle- 
ment, pp.  507  and  508. 

The  court  did  not  err  in  overruling  the  demurrer 
to  the  complaint,  nor  in  sustaining  it  to  the  answer 
setting  up  the  statute  of  limitation. 

Judgment  affirmed. 


Starr,  Treasurer,  v.  The  State,  ex  rel.  E^etcham, 

Attorney-General. 

[No.  17,888.    Filed  February  25.  180a] 

Appeal. — BUI  of  Exceptions, — ^A  biU  of  exceptions  must  be  signed 
by  the  judge  before  it  is  filed  with  the  clerk,    p.  693, 

Statxtts. — Repeal  of.  Pending  Action  Baeed  Thereon. — ^A  proceeding 
for  the  issue  of  a  writ  of  mandate  to  require  the  treasurer  of  a  city 
school  board  to  pay  over  to  the  county  treasurer  a  balanon  of  unex- 
pended school  revenue,  as  provided  by  section  5969,  Bums'  R.  S. 
1894,  was  not  affected  by  the  enactment,  after  the  suit  was  begun, 
of  the  act  of  March  7,  1895  (Acts  1895,  p.  158),  repealing  the  former 
statute  and  providing  another  mode  for  the  enforcement  of  the 
liability,    pp,  693-596. 

'PAnTiBS.— Action  to  Require  Treaeurer  of  City  School  Board  to  Pay 
Over  Unexpended  Balance  of  School  Revenue. — In  an  action  to  re- 
quire the  treasurer  of  a  city  school  board  to  pay  over  to  the  county 
treasurer  an  unexpended  balance  of  school  revenue,  as  provided  by 
section  5969,  Bums'  R.  S.  1894,  it  is  not  necessary  to  include  with 
the  treasurer  the  other  members  of  the  school  board,    p.  695, 

From  the  Wayne  CSrcuit  Court.    Affirmed. 

J,  F.  Kibbeyy  J.  F.  Bobbins  and  H.  C.  Fox,  for 
appellant 


NOVEMBEE  TERM,  1897— Vol.  149.        593 

Starr»  Treasurer,  v.  The  State,  ex  rel,  Ketcham,  Attorney- OeneraL 

W.  A.  Ketchamy  Attorney-General,  and  Thomas  J. 
Study y  for  appellee. 

Howard,  C.  J. — This  was  a  proceeding  on  the  part 
of  the  Attorney-General  for  the  issue  of  a  writ  of  man- 
date to  require  the  treasurer  of  the  school  city  of 
of  Richmond  to  pay  over  to  the  treasurer  of  Wayne 
county  a  balance  of  $9,983.51,  of  unexpended  school 
tuition  revenue  left  in  his  hands  for  the  school  year 
ending  the  day  previous  to  the  first  Monday  of  July, 
1893,  under  provisions  of  the  act  approved  March  3, 

1893,  Acts  1893,  p.  195,  section  5969,  Burns'  R.  S.. 

1894.  A  demurrer  to  the  application  and  alternative 
writ  issued  thereunder  being  overruled,  a  general  de- 
nial was  filed,  and  the  cause  was  submitted  to  the 
court  for  trial.  The  facts  were  found  specially,  fol- 
lowed by  conclusions  of  law  and  judgment  in  favor 
of  appellee. 

So  far  as  the  merits  of  the  case  are  concerned,  the 
issues  raised  were  decided  against  the  contentions  of 
appellant,  in  the  case  of  State  v.  McClelland^  138  Ind. 
395,  and,  later,  in  the  case  of  Pfau  v.  State,  148  Ind. 
539.  In  addition,  it  is  to  be  said  that,  so  far  as  con- 
cerns questions  requiring  a  consideration  of  the  evi- 
dence, there  is  nothing  before  the  court,  since  what 
purports  to  be  a  bill  of  exceptions  is  no  part  of  the 
record.  It  is  shown  that  the  paper  called  a  "bill  of 
exceptions''  was  presented  to  the  judge  and  filed  De- 
cember 7,  1895;  but  this  paper  did  not  become  a  bill 
of  exceptions  until  it  was  signed  by  the  judge,  De- 
cember 14, 1895,  and,  as  it  was  not  filed  after  being  so 
signed  by  the  judge,  it  is  no  part  of  the  record,  and 
hence  cannot  be  considered.  Guvrl  v.  Oillettj  124  Ind. 
601;  AyresY.  Armstrong^  142  Ind.  363;  Makepeace  v. 
Bronnenbergj  146  Ind.  243.  . 
Vol.  149—38 
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The  action  was  begun  September  15,  1894,  under 
provisions  of  the  act  of  1893,  supra,  then  in  force,  and 
final  judgment  was  rendered  October  11,  1895.  As 
the  act  of  1893  was  amended  by  the  act  approved 
March  7,.  1895  (Acts  1895,  p.  153),  which  latter  act  re- 
pealed all  laws  in  conflict  therewith,  and  did  not 
contain  any  clause  saving  pending  litigation,  it  is  con- 
tended that  the  demurrer  to  the  application  and 
alternative  writ,  filed  September  5,  1895,  should  have 
been  sustained. 

This  contention,  doubtless,  should  prevail  were  it 
not  for  the  provisions  of  sections  243,  248,  Burns'  R. 
S.  1894.  The  first  of  these  sections  reads:  "No  rights 
vested,  or  suits  instituted,  under  existing  laws  shall 
be  affected  by  the  repeal  thereof,  but  all  such  rights 
may  be  asserted,  and  such  suits  prosecuted,  as  if  such 
laws  had  not  been  repealed.  And  in  section  248  it  is 
I>rovided  that,  "The  repeal  of  any  statute  shall  not 
have  the  effect  to  release  or  extinguish  any  penalty, 
forfeiture,  or  liability  incurred  under  such  statute, 
unless  the  repealing  act  shall  so  expressly  provide; 
and  the  statute  shall  be  treated  as  still  remaining  in 
force  for  the  purpose  of  sustaining  any  proper  action 
or  prosecution  for  the  enforcement  of  such  penalty, 
forfeiture,  or  liability." 

Following  the  rulings  in  State  v.  McCMIand  and 
Pfau  V.  State,  supra,  it  cannot  be  denied  that,  under 
the  act  of  1893,  the  treasurer  of  the  school  city  had 
incurred  a  liability  to  the  State  for  his  failure  to  turn 
over  to  the  county  treasurer  the  unexpended  balance 
of  funds  in  his  hands.  The  act  of  1895  did  not  pro- 
vide for  any  release  or  extinguishment  of  this  lia- 
bility. On  the  contrary,  the  act  of  1895  itself  recog- 
nized the  liability,  and  provided  another  mode  for  its 
future  enforcement.  The  suit  already  instituted 
might  therefore  be  prosecuted  quite  the  same  as  if  the 
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act  of  1893  had  not  been  repealed.  It  would  be  in- 
tolerable that  the  treasurer,  for  the  reason  given, 
should  retain  in  his  hands  the  money  that  confessedly 
belongs  to  the.  State.  State  v.  Helms,  136  Ind.  122; 
State  V.  Halter,  antey  292;  Bruce  v.  Cook,  136  Ind.  214. 
In  the  latter  case  it  was  expressly  h-eld  that  where  a 
statute  under  which  a  liability  has  accrued  has  been 
repealed,  and  the  repealing  act  does  not  provide  for 
the  extinguishment  of.  such  liability,  the  statute  re- 
pealed will  be  treated  as  still  remaining  in  force  for 
the  purpose  of  sustaining  rfny  proper  action  for  the 
enforcement  of  such  liability. 

Another  reason  urged  in  support  of  the  demurrer  is 
that  there  is  a  defect  of  parties,  inasmuch  as  the  other 
members  of  the  school  board  are  not  included  with  the 
treasurer.  The  statute,  however,  expressly  confined 
the  liability  to  the  treasurer.  It  was  competent  for 
the  legislature  to  do  this.  The  treasurer  could  not 
ignore  the  positive  command  of  the  law  by  reason  of 
any  action  or  failure  to  act  on  the  part  of  the  board. 
His  duty  was  plainly  pointed  out  by  the  statute. 

The  right  to  proceed  in  the  case  at  bar  by  writ  of 
mandate,  and  other  questions  discussed  by  counsel, 
have  all,  as  we  think,  been  sufficiently  considered  in 
the  cases  above  cited,  State  v.  McClelland  and  Pfau  v. 
State,  supra. 

Judgment  affirmed. 
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The  City  op  Bloomington  v.  Phelps  et  al. 

[No.  18,070.     Filed  February  25,  1898.] 

Appeal  and  Erbor. — Transcript. — ^The  trial  court  is  the  custodian 
of  its  own  files,  and  when  a  transcript  properly  certifies  a  pleading 
to  the  Supreme  Court,  it  must  be  accepted  as  conclusiTe,  until  the 
appellate  tribunal  is  advised  that  the  clerk  will  change  his  certifi- 
cate, or  that  the  lower  court  has,  by  some  proper  action,  made  the 
record  or  files  below  disclose  a  condition  differing  from  that  dis- 
closed by  the  tnuascript    jp.  597. 

Municipal  Corporation.  ~<S^re6^  Improvements.— CoUateral  Attadt. 
— Proof  of  Publication. — Statute  Construed. — An  assessment  for 
street  improTements  cannot  be  collaterally  attacked.because  the  mn- 
nicipality  failed  to  make  a  matter  of  record  the  proof  of  publicatxoa 
as  required  by  section  481,  Bums'  R.  S.  1804.    pp.  598-600. 

Same. — Common  Council. — Notice. —  Assumption  of  Jurisdiction,-- 
A  common  council  acting  upon  a  notice  is  an  adjudication  of  its 
sufficiency,  without  a  formal  entry  upon  the  question  of  nodoa 
p.  599. 

Same.— Contract  for  Street  Improvements. — Best  Bidder. — Estoppd.^ 
After  street  improvements  have  been  completed,  and  the  benefits 
thereof  have  been  received,  a  property  owner  cannot  object  to  an 
assessment  because  the  contract  for  such  improvements  was  let  to 
one  whose  bid  was  slightly  higher  than  the  bid  of  another,  pp.  600, 
601. 

From  the  Monroe  Circuit  Court.    Reversed. 
H.  C.  Duncan  and  I.  C.  Batman^  for  appellant. 
Lovden  &  Louden^  for  appellee. 

Hac;kney,  J. — The  tpanseript  in  this  case  discloses 
the  loss  of  the  original  complaint,  as  filed  by  the  ap- 
pellant, and  the  filing  of  a  substituted  complaint  by 
permission  of  the  trial  court,  which  substituted  com- 
plaint is  embodied  in  and  identified  by  the  transcript, 
at  the  point  where  such  permission  was  given. 

The  appellees,  upon  affidavits  and  motion  in  this 
court,  sought  a  writ  of  certiorari  to  correct  the  record, 
upon  the  alleged  ground  that«  the  substituted  com- 
plaint so  copied  in  the  transcript  was  not  properly  of 
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the  files  of  the  lower  court  in  the  cause.  The  writ  was 
granted,  that  the  clerk  might,  if  he  chose  to  do  so, 
correct  his  certificate,  but  this  he  did  not  do.  We  are 
now  asked^  upon  affidavits  and  counter  affidavits  filed 
by  the  parties,  to  disregard  that  part  of  the  transcript 
designated  as  the  "substituted  complaint." 

This  we  cannot  do.  The  remedy  upon  a  question  of 
the  identity  of  the  pleadings  in  a  cause,  is  to  be  had 
only  in  the  trial  court;  and,  when  a  transcript  filed  in 
this  court  properly  identifies  a  pleading  as  a. part  of 
the  record,  we  are  bound  by  it.  Any  other  rule,  as 
must  be  apparent,  would  lead  to  hopeless  confusion  in 
the  settlement  of  controverted  questions  of  the  iden- 
tity of  parts  of  the  record.  The  trial  court  is  always 
possessed  of  better  knowledge  and  more  direct  infor- 
mation of  its  files  and  proceedings  than  this  court  can 
be,  and  such  disputes  as  that  here  sought  to  be  made 
relates  to  the  files  of  the  lower  court,  and  not  to  those 
of  this  court.  That  court  is  the  custodian  of  its  own 
files,  and,  when  a  transcript  properly  certifies  a  plead- 
ing to  this  court,  it  must  be  accepted  as  conclusive 
until  we  are  advised  that  the  clerk  will  change  his 
certificate,  or  that  the  lower  court  has,  by  some  proper 
action,  made  the  record  or  files  below  disclose  a  con- 
dition differing  from  that  disclosed  by  the  transcript. 

The  principal  question  in  the  case  is  as  to  the  prior- 
ity of  an  alleged  lien  for  street  improvements,  made 
under  the  Barrett  Law,  section  4288,  ei  seq..  Burns*  R. 
S.  1894,  and  a  mortgage  alleged  to  have  been  executed 
by  the  property  owner  to  the  appellees  before  any  of 
the  proceedings  for  the  improvement.  This  question 
arises  upon  special  findings  of  facts  and  conclusions 
of  law  stated  by  the  trial  court.  The  findings  give  in 
detail  the  proceedings  of  the  city,  a  part  of  which  only 
are  in  dispute. 

As  we  understand  the  appellee's  learned  counsel,  it 
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is  not  objected  that  the  notices  required  by  the  stat- 
ute were  not  given,  but  it  is  claimed  that  no  proof  of 
the  publications  required  was  ever  made.  It  is  ex- 
pressly found  that  the  common  council  passed  a  reso- 
lution of  the  necessity  of  the  improvement,  by  a  par- 
ticular method  and  within  given  limits,  and  fixed  a 
day  and  hour  for  hearing  objections  to  the  making  of 
such  improvements;  that  thereafter,  and  before  the 
day  so  fixed,  two  weeks^  notice  was  given  by  a  publi- 
cation in  a  newspaper,  whose  circulation  and  name 
are  stated,  which  notice  gave  the  time  and  place  of 
such  hearing,  but  that  the  record  of  the  proceedings 
do  not  show  that  proof  of  notice  was  made.  It  is 
further  found  that,  at  a  time  subsequent  to  the  date 
fixed  for  such  hearing,  the  common  council  adopted 
an  ordinance,  by  a  two-thirds  vote,  for  the  construc- 
tion of  said  improvement  according  to  the  plans  and 
specifications  adopted  therefor,  and  which  said  ordi- 
nance was  published  for  three  weeks  in  a  newspaper, 
of  name  and  circulation  stated,  but  that  the  records  of 
the  proceedings  do  not  show  that  proof  of  such  pub- 
lication was  made;  that  advertisement  for  bids  was 
made  for  three  weeks,  etc.,  but  that  the  record  of  the 
proceedings  does  not  disclose  that  proof  of  publica- 
tion thereof  was  made. 

It  is  insisted  for  the  appellees  that  by  section  481, 
Burns'  R.  S.  1894,  proof  of  publication,  in  such  pro- 
ceedings, is  required,  and  that  in  the  absence  thereof 
the  proceedings  are  without  jurisdiction,  and  conse- 
quently void. 

That  proceedings  without  jurisdiction  are  ordi- 
narily of  no  validity  may  be  conceded,  but  that  the 
failure  of  the  record  to  affirmatively  disclose  the  proof 
of  publication  defeats  jurisdiction,  or  that  the  statute 
last  cited  requires  proof  of  publication,  are  proposi- 
tions not  so  readily  conceded.   That  provision  of  the 
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statute,  a  part  of  the  civil  code,  is  as  to  the  manner  in 
which  proof  of  publication  may  be  made,  and  is  not  a 
requirement  that  proof  shall  be  made  only  in  that 
manner.  The  finding  of  the  court  is  not  that  proof,  by 
the  method  provided  in  that  statute  or  otherwise,  was 
not  made,  but  it  is  that  no  record  was  made  of  any 
such  proof.  No  statute  has  been  cited  as  requiring 
such  record,  and  it  has  been  uniformly  held  that  a 
tribunal  such  as  the  common  council  or  county  board, 
acting  upon  notice  is  an  adjudication  of  its  suffi- 
ciency, without  a  formal  entry  upon  the  question  of 
notice.  Taber  v.  Ferguson^  109  Ind.  227;  Updegraff 
V.  PalmeVy  107  Ind.  181;  Jackson  v.  State^  103  Ind. 
250;  Cauldwell  v.  Curry ^  93  Ind.  363;  Boards  etc.^  v. 
Hall,  70  Ind.  469. 

The  method  of  attack  upon  the  assessment  in  ques- 
tion is  collateral,  an^  in  such  attacks  all  reasonable 
presumptions  in  favor  of  jurisdiction  are  indulged. 
Here  we  have  notices,  confessedly  such  as  the  law  re- 
quired. The  failure  to  enter  the  proof  of  such  notices 
did  not  diminish  the  force  of  the  notices  to  bring  to 
the  common  council  jurisdiction  over  the  person  of 
those  interested.  Jurisdiction  of  the  subject-matter 
is  conceded.  The  notice  having  given  jurisdiction  of 
the  person,  it  was  not  lost  by  the  mere  irregularity,  if 
an  irregularity,  in  not  entering  of  record  the  proof  of 
notice.  "It  seems  to  be  settled  *  *  *  that  in  mat- 
ters of  local  improvement  where  jurisdiction  over  the 
whole  subject  is  conferred  upon  a  municipal  corpora- 
tion, with  power  to  make  local  assessments  for  that 
purpose,  any  failure  to  comply  strictly  with  any  statu- 
tory requirement,  not  affecting  the  jurisdiction,  will 
be  regarded  as  a  mere  irregularity,  and  in  a  collateral 
proceeding  will  be  disregarded."  Barber ,  etc,  Co.  v. 
Edgertoriy  125  Ind.  455,  and  see  authorities  there  cited. 
See,  also,  McEneney  v.  Town  of  Sullivan,  125  Ind.  407. 
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The  failure  to  enter  of  record  the  proof  of  notice  is 
not;  in  our  oj)inion,  a  failure  in  respect  to  jurisdiction, 
and  is  not,  therefore,  a  question  for  collateral  attack. 

One  further  question  arises,  upon  the  finding  "That 
the  records  of  said  common  council  show  that  said  bids 
were  referred  to  George  Champ,  city  civil  engineer, 
and  that  he  reported  that  the  bid  of  John  S.  Rogers 
would  amount  to  about  |42.00  more  than  the  bid  of 
Alva  Dobson,  but  on  account  of  Mr.  Rogers  being  the 
contractor  on  the  east  end  of  said  street,  and.  the  pe- 
culiar surroundings  of  the  work,  it  would  cost  less 
money  at  Mr.  Rogers*  bid,  notwithstanding  it  was 
f42.00  more  on  the  price  of  the  bid." 

Under  that  provision  of  the  statute  requiring  the 
contract  to  be  let  to  the  "best  bidder,"  section  4288, 
Burns'  R.  S.  1894,  it  is  insisted  that  the  above  finding 
requires  the  conclusion  that  the  letting  to  Mr.  Rogers 
was  void.  Limitations  of  this  character  upon  the 
power  of  municipal  officers  are  found  in  most  of  the 
gi'ants  of  power  to  them.  Some  restrict  the  letting  to 
the  "lowest  bidder,"  some  to  the  "lowest  responsible 
bidder,"  and  some  to  the  "best  bidder."  There  can  be 
no  doubt  that  the  primary  purpose  of  these  provisions 
is  to  prevent  the  arbitrary  letting  of  public  contracts 
to  favored  bidders,  regardless  of  the  welfare  of  those 
to  be  charged  with  the  cost  of  the  improvement.  Nor 
can  there  be  any  doubt  that  the  municipal  officers 
should  observe  their  duty  in  this  respect.  To  what 
extent  the  varying  forms  in  which  the  limitation  is  ex- 
pressed may  be  held  to  vest  discretion  in  them  and  call 
for  the  exercise  of  a  sound  judgment,  or  when  the  lim- 
itation may  be  regarded  as  mandatory,  we  do  not  now 
determine.  Here  the  slight  difference  in  thj?  bids  sug- 
gests no  fraudulent  purpose,  and  the  appellees,  even 
if  they  had  ever  had  the  power  to  restrain  the  execu- 
tion of  the  contract,  or  the  performance  of  the  work 
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UDd€r  it,  are  now  in  no  position  to  complain,  after  hav- 
ing permitted  the  execution  of  the  contract  amd  the 
performance  of  the  work  under  it;  thus  accepting 
benefits  without  objection  until  called  upon  to  pay 
for  th^m.  Such  an  objection,  it  has  often  been  held, 
cannot  avail.  Board,  etc.,  v.  Plotner,  ante,  116,  and  au- 
thorities there  cited.  See,  also,  May  v.  City  of  Detroit, 
26  Mich.  263;  12  Am.  Law  Reg.  (N.  S.)  149. 

We  do  not  understand  counsel  for  appellees  to  con- 
tend that,  if  the  lien  of  the  city  is  valid,  it  is  not  senior 
to  tho  mortgage.  However,  the  seniority  of  the  assess- 
ment is  expressly  declared  by  the  statute,  section  4290, 
Burns'  R.  S.  1894,  which  has  its  reason  in  the  conclu- 
sion that  the  security  has  been  enhanced  in  propor- 
tion to  the  amount  of  the  improvement  lien. 

We  are  of  opinion,  therefore,  that  the  court's  con- 
clusion of  law  extending  priority  of  liens  in  favor  of 
the  mortgage  was  erroneous.  The  judgment  is  re- 
versed, with  instructions  to  restate  the  conclusions  of 
law  in  accordance  with  the  conclusion  herein  stated. 


Chandler  et  al.  v.  The  Citizens  National  Bank 

op  evansville. 


[No.  18,341.     Filed  February  25,  1898.]  }g  m 

Appeabanob.  —  Special  Appearance,  —  Jurisdiction,  —  Croas-Com'  i~: — ^L 
plaint, — Waiver. — ^Where  a  defendant  enters  a  special  appearance  |l59    21 
and  unsuccessfully  denies  the  jurisdiction  of  the  court  over  his  per-  !!5?__5^i 
son,  and  afterwaitl  enters  a  general  appearance  and  files  a  cross-  1$  ^5 
complaint  demanding  affirmative  relief,  he  thereby  waives  the  ques-  \^~^ 


tion  of  jurisdiction.  iM^l 
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From  the  Vanderburgh  Superior  Court.  Affirmed.      «66  - 
George  Palmer  and  J.  E,  Williamson,  for  appellants* 
Azro  Dyer  and  Alexander  Gilchrist,  for  appellee. 

Jordan,  J. — The  Citizens  National  Bank  of  Evans- 
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ville,  Indiana,  brought  this  action  against  John  J. 
Chandler  to  recover  upon  certain  promissory  notes 
held  by  it,  and  to  foreclose  a  lien  on  bonds  pledged  as 
a  security  for  the  payment  of  the  notes.  The  com- 
plaint, ,  among  other  things,  averred  that  api>el- 
lant,  Giles,  claimed,  or  asserted  some  title  or  interest 
in  the  bonds  in  suit,  and  he  was  made  a  party  defend- 
ant to  the  action  to  answer  to  his  interest.  Giles  en- 
tered his  special  appearance  and  moved  to  quash  the 
summons  and  to  set  aside  the  return  of  service.  This 
motion  the  court  denied,  and  an  exception  was  duly 
reserved  to  this  ruling.  He,  Giles,  then  entered  a 
general  appearance  to  the  action,  and  filed  an  answer 
in  denial.  Subsequently,  he  filed  a  cross-complaint, 
making  the  plaintiff,  and  his  codefendant  Chandler 
parties  defendant  thereto.  In  this  pleading  he  averred 
that  he  was  the  owner  of  the  bonds  described  in  the 
plaintiff's  complaint,  and  demanded  that  the  court 
order  that  they  be  delivered  up,  and  surrendered  to 
him.  Issues  were  joined  between  the  appellant  and 
the  plaintiff  and  codefendant  upon  the  cross-com 
plaint,  and  a  trial  resulted  in  the  court  awarding  a 
judgment  in  favor  of  the  bank,  against  Chandler,  for 
19,000.00,  and  decreed  that  the  lien  which  the  plain- 
tiff held  upon  a  part  of  the  bonds  be  foreclosed,  and 
further  adjudged  that  a  portion  of  the  bonds  involved 
in  the  suit  belonged  to  the  appellant  Giles,  and  these 
wereorderedtobe  surrendered  to  him.  He  then  moved 
for  a  new  trial,  which  was  denied,  and  he  appealed  from 
the  judgment  of  this  court  The  overruling  of  his  mo- 
tion on  special  appearance  to  quash  the  summons  and 
set  aside  the  service  thereon,  is  the  only  alleged  error 
of  which  appellant  complains  and  presents  for  review. 
No  attempt  is  made  by  the  appellee  to  sustain  the  suf- 
ficiency of  the  summons  or  its  service  upon  -the  appel- 
lant, Giles,  but  it  is  insisted  that  he,  by  filing  his  cross- 
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complaint  against  the  plaintiff,  and  his  codefendant 
in  the  action,  thereby  submitted  his  person  to  the  jur- 
isdiction of  the  court,  as  to  the  entire  cause,  and  con- 
sequently any  question  in  respect  to  the  jurisdiction  of 
his  person  under  the  original  process  was  waived. 
Giles,  as  it  appears,  after  the  court  had  denied  his 
motion  to  quash  the  original  process,  and  set  aside  the 
return  of  service,  entered  a  full  appearance,  and  filed 
a  general  denial  as  his  answer  to  the  complaint. 
Thereafter  he  filed  a  cross-complaint,  instituting 
thereby  a  cross-proceeding  in  the  original  cause 
against  the  plaintiff  and  his  codefendant,  whereby  he 
sought  to  be  adjudged  the  owner  of  and  obtain  the 
possession  of  the  bonds  set  up  in  the  complaint.  Not 
only  did  he  demand  aflBrmative  relief,  but  the  court 
by  its  judgment  from  which  this  appeal  is  prosecuted, 
awarded  to  him  the  relief  in  part  part  which  he  asked. 
The  settled  rule  in  this  jurisdiction,  and  in  others 
also,  is  that  a  party  to  an  action  who  under  a  special 
appearance  in  due  season,  unsuccessfully  denies  the 
juii<sdiction  of  the  court  over  his  person,  does  not 
waive  the  question  of  jurisdiction  of  his  person  by 
thereafter  answering  over,  and  going  to  trial  upon  the 
merits  of  the  cause  of  action.  The  authorities  assert, 
that  the  defendant  under  such  circumstances,  having 
at  the  very  threshold  resisted  the  jurisdiction  of  the 
court  in  a  legitimate  manner  to  the  full  extent  of  his 
power,  is  not  required  to  desert  the  case,  and  leave 
his  adversary  to  take  judgment  against  him  on  de- 
fault. Elliott's  App.  Proc,  sections  677  and  678; 
Avery  v.  Slacks  17  Wend.  85;  Jones  v.  Jones,  108  N.  Y. 
415;  Hadley  v.  Gutridge,  58  Ind.  302.  It  would,  in  rea- 
son, seem  when  a  defendant  went  further  than  he  was 
necessarily  required  to  do  in  order  to  contest  the  ac- 
tion on  its  merits,  and  made  himself  an  actor  in  the 
proceeding  by  filing  therein  a  cross-complaint  demand- 
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ing  distinct  and  affirmative  relief,  that  he  thereby  in- 
voked the  jurisdiction  of  the  court  over  his  person, 
and  under  such  circumstances  he  ought  to  be  consid- 
ered as  having  waived  the  question  of  personal  juris- 
diction, and  to  occupy  the  same  position  as  though  he 
had  appeared  generally  to  the  action  in  the  first  in- 
stance. In  fact,  the  affirmative  relief  which  he  de- 
mands in  his  cToss*complaint  is  upon  the  theory  or 
hypothesis  that  the  court  has  jurisdiction  of  the  cause, 
and  also  over  his  person.  Consequently,  in  the  event 
the  result  on  the  trial  is  not  as  advantageous  to  him 
as  he  considers  it  ought  to  have  been,  he  should  not 
be  permitted  thereafter  to  question  the  jurisdiction 
of  the  court  over  his  person  by  reason  of  some  defect 
or  infirmity  in  the  original  process,  or  service  thereon. 
In  a  standard  authority  on  pleading  and  practice,  it  is 
said:  "The  principle  to  be  extracted  from  the  de- 
cisions on  the  subject  as  to  when  a  special  appearance 
is  converted  into  a  general  one,  is,  that  where  the  de- 
fendant appears  and  asks  some  relief  which  can  only 
be  granted  on  the  hypothesis  that  the  court  has  juris- 
diction of  the  cause  and  the  person,  it  is  a  submission 
to  the  jurisdiction  of  the  court  as  completely  as  if  he 
has  been  regularly  served  with  process,  whether  such 
appearance,  by  its  terms,  be  limited  to  a  special  pur- 
pose or  not.  ♦  ♦  ♦  ♦  And  where  a  defendant  becomes 
an  actor  in  the  suit  and  institutes  a  proceeding  which 
has  for  its  basis  the  existence  of  an  action  to  which 
he  must  be  a  party,  he  thereby  submits  himself  to  the 
jurisdiction  of  the  court,  and  no  disclaimer  which  he 
may  make  on  the  record,  that  he  does  not  intend  to 
do  so,  will  be  eflfectual  to  defeat  the  consequences  of 
his  act."  2  Ency.  of  Pleading  and  Practice,  pp.  625, 
626,  and  627.  The  same  rule  or  principle  is  affirmed 
in  the  following  cases:  Farmer  v.  National  Life  Asso- 
ciation, 138  N.  Y.  265;  Coad  v.  Coad,  41  Wis.  26.    The 
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character  and  effect  of  a  crosB-complaint  has  been  set- 
tled by  repeated  decisions  of  this  court.  In  such  cases 
the  defendant  in  respect  to  his  cross-complaint  be- 
comes a  plaintiff^  and  the  plaintiff  in  the  original  ac- 
tion becomes  the  defendant.  Ewing  v.  Patterson^  35 
Ind.  330;  Boardy  etc.,  v.  Ijafayette,  etc.,  R.  R.  Co.,  50  Ind. 
85;  Masters  v.  Beckett,  83  Ind.  596;  Gardner  v.  Fisher,  87 
Ind.  376.  The  filing  of  such  a  complaint  is  held  to  be 
substantially  the  institution  of  a  new  action  to  enforce 
a  separate  and  distinct  right,  and  the  dismissal  of  the 
cause  of  action  set  up  in  the  plaintiff^s  complaint,  does 
not  prevent  the  cross-complainant  from  proceeding 
with  the  cross-action  to  a  final  termination.  See 
Anderson  v.  Wilson,  100  Ind.  405;  Branch  v.  Foust,  130 
Ind.  542;  Watts  v.  Sweeney,  127  Ind.  116.  As  a  general 
practice,  the  original  complaint  and  cross-complaint 
are  heard  together,  and  a  judgment  is  rendered  em- 
bodying all  the  points  adjudicated,  and  all  the  relief 
awarded  under  both  complaints.  Dice  v.  Morris,  32 
Ind.  283;  Thiebaud  v.  Tait,  138  Ind.  238;  5  Ency.  of 
Pleading  and  Practice,  section  12,  p.  685. 

Appellant,  Giles,  under  his  cross-complaint,  having 
.  voluntarily  made  himself  a  cross-complainant  in  the 
action,  and  asserted  his  right  to  the  bonds  involved 
therein,  and  thereby  invoked  the  court's  jurisdiction  to 
award  him  the  relief  demanded,  must  therefore  be  held 
to  have  submitted  his  person  generally  in  the  cause  to 
the  jurisdiction  of  the  court,  and  for  this  reason  can 
liot  in  this  appeal  base  any  available  error  on  the  rul- 
ing of  the  trial  court  in  denying  the  motion  to  quash 
the  original  writ. 

Judgment  affirmed. 
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Barnett  et  al.  V.  Bromley  Manufacturing 


i4»  «05|  Company  et  al. 
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ijffi  S?'    P^^-  ld>4^*    ^^  J<^'  ^^*  ^®^-     Petition  to  reinstate  denied  Febi 
168   lfl» 

^"^  Afpbajl  and  Eerob.— ilMi^men^  o/  Error.^-'Parties, — The  assign* 

ii49       ^^        ment  of  errors  must  contain  the  names  of  all  the  parties;  the 
|\70     J —       names  of  the  appellants  should  be  written  before  the  abbreviation 

"▼&'*  and  the  names  of  appellees  after  such  abbreviation. 

From  the  Vanderburgh  Superior  Court  Appeal  dis- 
missed. 

James  T.  Walker ,  for  appellants. 
Charles  L.  Wedding^  for  appellees. 

Monks,  J. — ^This  action  was  brought  by  the  Brom- 
ley Manufacturing  Company  and  three  others  against 
Heiman  Barnett  and  three  others,  and  judgment  was 
rendered  in  favor  of  said  plaintiffs  below. 

From  said  judgment,  the  defendants  in  the  court  be- 
low appealed.  The  parties  are  designated  in  the  as- 
signment of  errors  as  follows:  "The  Bromley  Manu- 
facturing Company  et  al.,  appellees,  v.  Heiman  Bar- 
nett et  al.,  appellants."  Rule  six  of  this  court  re- 
quires that  "The  assignment  of  errors  shall  <;ontaiD 
the  full  names  of  all  the  parties."  This  rule  has.  not 
been  complied  with.  Besides  the  names  of  the  appel- 
lants should  be  written  before  the  abbreviation  "vs." 
and  the  names  of  the  appellees  after  said  abbrevia- 
tion, instead  of  the  reverse,  as  was  done  in  this  case. 
The  assignment  of  errors  is  the  complaint  of  the 
parties  appealing,  and  the  only  parties  over  whom 
this  court  has  jurisdiction  are  those  named  therein. 
Big  Four  Building  and  Loan  Assn.  v.  Olcotty  146  Ind. 
176;  Bozeman  v.  Cale,  139  Ind.  187, 190,  and  cases  cited; 
Thornton's  Ind.  Prac.  Code,  section  655,  note  1; 
Elliott's  App.  Proc,  section  186,  322. 
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The  parties  to  the  judgment  appealed  from  not  be- 
ing befpre  the  court,  the  cause  cannot  be  determined 
upon  its  merits.  Big  Four  Building  and  Loan  Assn.  v. 
Olcott,  supra,  and  cases  cited. 

The  appeal  is  therefore  dismissed. 


Miller  v.  The  State. 

[No.  18,274,    FUed  March  8,  1808.] 

Cbiminal  Law. — Indeterminate  Sentence  Law. — Verdict.-^Indiana 
Reformatory  Act. — A  verdict  simply  finding  the  defendant  guilty 
as  charged  in  the  indictment  and  fixing  his  age  without  deter- 
mining the  punishment,  is  authorized  by  section  8  of  the  Reform- 
atory Act  (Acts  1897,  p.  69).    p.  609. 

Same. — Indeterminate  Sentence  Law. — Cruel  Punishment. — Constitu- 
tional Law. — Indiana  Eeformatory  Act. — Section  8  of  the  Reform- 
atory Act  (Acts  1897,  p.  69),  providing  that  in  the  trial  of  felonies, 
if  the  defendant  is  found  to  be  over  sixteen  years  of  age  and  less 
than  thirty,  and  he  be  not  guilty  of  treason  or  murder  in  the  first 
or  second  degree,  it  shaU  only  be  stated  in  the  finding  of  the  court 
or  verdict  of  the  jury  that  the  defendant  is'  guilty  of  the  crime 
charged,  naming  U>  &ud  that  his  age  found  is  his  true  age,  and  that 
the  court  trying  such  person  shall  sentence  him  to  the  custody  of 
the  board  of  managers  of  the  Lidiana  Reformatory  to  be  confined 
at  such  place  as  may  be  designated  by  such  board  for  a  term  not 
less  than  the  minimum  time  prescribed  by  the  statutes  of  this  State 
and  not  more  than  the  maximum  time  prescribed  by  such  statutes 
therefor,  to  be  determined  by  such  board  of  managers  according  to 
its  rules  and  regulations,  is  not  in  conflict  with  section  16,  article  1, 
of  the  constitution,  that  cruel  and  unusual  punishment  shaU  not 
be  inflicted,  and  that  aU  penalties  shaU  be  proportioned  to  the 
nature  of  the  offense,    pp.  610-618. 

Sams. — Indeterminate  Sentence  Law. — Trial  by  Jury. — Constitutional 
Law.— Indiana  Reformatory  Act. — The  provision  of  the  Reforma- 
tory Act  of  1897  (Acts  1897,  p.  69),  requiring  the  jury  in  the  trial  of 
aU  felonies  other  than  treason  and  murder  in  the  first  and  second 
degree,  wheVe  defendant  is  between  sixteen  and  thirty  years  of  age, 
simply  to  find  the  age  of  defendant  and  the  crime  of  which  he  is 
guilty,  and  requiring  the  court  to  sentence  him  to  the  board  of 
managers  of  the  Indiana  Reformatory,  does  not  deprive  the  accused 
of  a  jury  trial  in  violation  of  section  18  of  the  bill  of  rights,  pp. 
619,  6^0. 
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Criminal  Law. — Indeterminate  Sentence  Law.— Disfranehige^^ 
Indiana  Beformatory  Act. — The  failure  of  the  oourt  to  assess  dis- 
f ranchiaement  as  part  of  the  punishment,  under  the  Reformatory 
Act,  is  not  an  error  of  which  the  defendant  can  complain,    p,  61^. 

Same. — Reformatory  Act—ConstitutionaJ  Law. —  The  Beformatoiy 
Act  of  1897  (Acts  1897,  p.  69)  is  not  in  conflict  with  section  1,  arti- 
cle 7,  of  the  constitution,  providing  that  **the  judicial  power  of  the 
State  shall  be  vested  in  the  Supreme  Court,  in  circuit  courts  and 
in  such  other  courts  as  the  (General  Assembly  may  establish,"  nor 
with  section  1,  article  8,  providing  that  ''the  powers  of  the  govem- 
ment  are  divided  into  three  separate  departments;  the»legislative, 
the  executive,  including  the  administrative,  and  the  judicial;  and 
no  person  charged  with  official  duties  under  one  of  these  depart- 
ments shall  exercise  any  of  the  functions  of  another,  except  as  in 
this  constitution  expressly  provided,"  as  an  attempt  to  devest  the 
judicial  department  of  its  powers  and  confer  same  upon  the  board 
of  reformatory  managers,  as  the  powers  conferred  upon  the  board 
of  managers  by  said  act  are  administrative  and  not  judicial,  pp. 
620'6SS. 

Same.— 4PP^  ^  ^^'^x^  Pw9on,^Manu8CTipt  of  Evidence. — FaUure 
of  Court  to  Furnish. — The  refusal  of  the  court  to  furnish  a  poor 
person  with  a  transcript  of  the  evidence  in  the  trial  of  a  criminal 
cause,  as  provided  by  section  1474,  Bums'  R.  S.  1894,  after  the  trial 
and  judgment,  is  not  properly  assigned  as  error  of  law  occurring  at 
tlie  trial,    pp.  623,  62^. 

BAXa.-^Appeal  by  Poor  Person. — Manuscript  of  Evidence. — Failure 
of  Court  to  Furnish. — Remedy. — The  proper  remedy  for  failure  or 
refusal  of  the  circuit  court  to  furnish  a  poor  person  in  a  criminal 
cause  with  a  transcript  of  the  evidence  at  the  cost  of  the  county 
is  by  an  application  to  the  Supreme  Court  for  an  order  requiring 
the  court  to  furnish  such  transcript,    p.  624. 

From  the  St.  Joseph  Circuit  Court.     Affirmed. 

J.  W.  Talbot,  J.  E.  Talbot  and  F.  M.  Jackson,  for 
appellant. 

W.  A.  Ketcham,  Attorney-General,  Thomas  W. 
Slick  and  Merrill  Moores,  for  State. 

McCabe,  J. — ^The  appellant  was  charged  in  the  in- 
dictment with  burglary  and  larceny,  on  May  3,  1897. 
On  a  trial  of  the  charge,  the  jury  found  him  guilty  of 
burglary  by  their  verdict,  reading  thus:  "We,  the 
jury,  find  the  defendant,  George  Miller,  guilty  of  burg- 
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lary,  as  charged  in  the  indictment,  and  that  his  age  is 
eighteen  years.  John  Valentine,  Foreman."  And 
the  following  judgment  was  rendered  upon  said  ver- 
dict, to  wit:  "And  the  defendant  being  asked  if  he 
has  any  legal  cause  to  show  why  the  judgment  of  the 
court  should  not  be  pronounced  upon  the  verdict  of 
the  jury,  stands  mute,  and  thereupon  it  is  considered 
and  adjudged  by  the  court  that  the  defendant  be,  and 
is  hereby,  sentenced  to  the  custody  of  the  board  of 
managers  ^f  the  Indiana  Reformatory  or  at  such  place 
as  may  be  designated  by  said  board  of  managers  as 
guilty  of  the  crime  of  burglary,  and  that  he  be  con- 
fined therein  for  a  term  of  not  less  than  one  year  or 
more  than  fourteen  years,  as  a  punishment  for  said  of- 
fense, according  to  the  rules  and  regulations  estab- 
lished by  such  board  of  managers,  and  that  the  sheriff 
of  this  county  is  charged  with  the  execution  of  this 
sentence."  • 

The  errors  assigned  call  in  question  the  action  of 
the  circuit  court  in  overruling  appellant's  motion  for 
a  new  trial,  and  in  refusing  appellant's  request  to  be 
furnished  with  a  longhand  transcript  of  the  evidence 
given  in  said  cause  at  the  expense  of  St.  Joseph 
county.  The  ground  specified  in  the  motion  for  a  new 
trial  is  that  the  verdict  is  contrary  to  law. 

The  objection  to  the  verdict  would  perhaps  be  fatal, 
in  that  it  would  be  contrary  to  and  unauthorized  by 
law  as  it  stood  prior  to  April  1,  1897,  because  it  does 
not  "state  ♦  ♦  ♦  the  amount  of  fine  and  the  pun- 
ishment to  be  infiicted."  Section  1906,  Burns'  R.  S. 
1894  (1837,  Horner's  R.  S.  1897).  But  it  is  contended 
on  behalf  of  the  State  that  the  verdict  is  not  contrary 
to,  and  is  authorized  by,  law,  to  wit :  Section  eight  of 
the  reformatory  act,  approved  February  26, 1897  (Acts 
1897,  p.  69).  That  act  does  authorize  just  such  a  ver- 
dict and  judgment  in  such  a  case. 

Vol.  149—39 
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The  learned  counsel  for  appellant  contend,  however, 
that  so  much  of  the  reformatory  act  as  authorizes  such 
a  verdict  and  judgment  is  unconstitutional.  The  sec- 
tion in  question  reads  thus:  ^^In  all  cases  of  felony 
tried  hereafter  before  any  court  or  jury  in  this  State, 
if  the  court  or  jury  find  the  person  on  trial  guilty  of 
a  felony,  it  shall  be  the  duty  of  such  court  or  jury  to 
further  find  and  state  whether  or  not  the  defendant 
is  over  sixteen  (16)  years  of  age  and  less  than  thirty 
(30)  years  of  age.  If  such  defendant  be  found  to  be 
between  said  ages,  and  he  be  not  guilty  of  treason  or 
murder  in  the  first  or  second  degree,  it  shall  only  be 
stated  in  the  finding  of  the  court  or  verdict  of  the  jury, 
that  the  defendant  is  guilty  of  the  crime  charged, 
naming  it,  and  that  his  age  is  that  found  by  it  or  them 
to  be  his  true  age,  and  the  court  trying  such  person 
shall  sentence  him  to  the  custody  of  the  board  of 
managers  of  the  Indiana  Reformatofy  to  be  confined 
at  the  Indiana  Reformatory  or  at  such  place  as  may  be 
designated  by  such  board  of  managers  where  he  can 
be  most  safely  and  properly  cared  for,  as  guilty  of  the 
crime  found  in  such  finding  or  verdict,  and  that  he  be 
confined  therein  for  a  term  not  less  than  the  mini- 
mum time  prescribed  by  the  statutes  of  this  State,  as 
a  punishment  for  such  offense,  and  not  more  than  the 
maximum  time  prescribed  by  such  statutes  therefor, 
subject  to  the  rules  and  regulations  established  by 
such  board  of  managers,  and  it  shall  be  the  duty  of 
the  board  of  managers  of  said  reformatory  to  receive 
all  such  convicted  persons,  and  all  existing  laws  requir- 
ing the  courts  of  this  State  to  sentence  such  persons  to 
the  penitentiaries  or  prisons  of  this  State,  are  hereby 
modified  and  changed  as  to  make  it  the  duty  of  such 
courts  to  sentence  such  prisoners  to  the  Indiana  Re- 
formatory. The  board  of  managers  may  terminate 
such  imprisonment  when  the  rules  and  requirements 
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of  such  Reformatory  have  been  lived  up  to  and  ful- 
filled, according  to  the  provisions  of  this  act" 

The  next  section  makes  it  the  duty  of  the  clerk  of 
the  court  in  which  the  case  is  tried,  where  there  is  a 
conviction,  to  send  along  with  the  commitment  a  rec- 
ord containing  a  copy  of  the  indictment  or  informa- 
tion filed  in  the  case,  the  name  and  residence  of  the 
judge  presiding  at  the  trial,  the  names  of  the  jurors 
and  witnesses  serving  at  the  trial,  with  a  statement 
of  any  fact  or  facts  which  the  presiding  judge  may 
deem  important  or  necessary  for  the  full  comprehen- 
sion of  the  case. 

Section  eleven  provides  that:  "The  said  Board  of 
Managers  shall  have  power  to  establish  rules  and 
regulations  under  which  prisoners  in  the  Reformatory 
may  be  allowed  to  go  upon  parole  outside  the  reforma- 
tory building  and  enclosure,  but  to  remain,  while  on 
parole,  in  the  legal  custody  and  under  control  of  the 
Board  of  Managers  and  subject  at  any  time  to  be 
taken  back  within  the  enclosure  of  said  Reformatory; 
and  full  power  to  enforce  such  rules  and  regulations 
to  retake  and  imprison  any  inmate,  so  upon  parole,  is 
hereby  conferred  upon  said  Board,  whose  order,  certi- 
fied by  its  Secretary,  and  signed  by  its  President,  with 
the  seal  of  the  Reformatory  attached  thereto,  shall  be 
a  suflBcient  warrant  for  the  officers  named  in  it  to 
authorize  such  officer  to  return  to  actual  custody  any 
conditionally  released  or  paroled  prisoner;  ♦  ♦  ♦ 
Provided]  that  no  prisoner  shall  be  released  on  parole 
until  the  said  Board  of  Managers  shall  have  satis- 
factory evidence  that  arrangements  have  been  made 
for  his  honorable  and  useful  employment  for  at  least 
six  months  while  upon  parole,  in  some  suitable  occu- 
pation." 

The  twelfth  section  provides  for  certain  rules  by 
which  the  reformation  is  to  be  sought  by  the  board  of 
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managers,  among  which  is  a  record  in  which  is  to  be 
entered  every  fact  connected  with  the  history  of  every 
prisoner  when  he  enters  the  reformatory,  together  with 
his  subsequent  conduct  affecting  his  standing,  and 
any  facts  or  personal  history  which  may  come  to  the 
knowledge  of  the  general  superintendent  officially, 
bearing  upon  the  question  of  parole  or  final  release  of 
the  prisoner.  And  the  section  then  provides:  "And 
it  is  hereby  provided  that  whenever  in  the  opinion  of 
the  Board  of  Managers  any  prisoner  on  parole  has 
violated  the  conditions  of  his  parole  or  conditional  re- 
lease, by  whatever  name,  as  affixed  by  the  Managers, 
he  shall,  by  a  formal  order  entered  in  the  Managers' 
proceedings,  be  declared  a  delinquent,  and  shall  there- 
after be  treated  as  an  escaped  prisoner  awing  service 
to  the  State  and  shall  be  liable  when  arrested  to  serve 
out  the  unexpired  term  of  his  maximum  possible  im- 
prisonment, and  the  time  from  the  date  of  his  de- 
clared delinquency  to  the  date  of  his  arrest  shall  not 
be  counted  as  any  part  or  portion  of  time  served." 

Section  thirteen  provides  that:  "It  shall  be  the 
duty  of  the  General  Superintendent  to  keep  in  com- 
munication, as  far  as  possible  with  all  prisoners  who 
are  upon  parole,  and  when,  in  his  opinion,  any  pris- 
oner has  for  one  year  so  conducted  himself  as  to  merit 
his  discharge,  and  has  given  evidence  that  is  deemed 
reliable  and  trustworthy,  that  he  will  remain  at  lib- 
erty without  violating  the  law,  and  that  his  final  re- 
lease is  not  incompatible  with  the  welfare  of  society, 
the  General  Superintendent  shall  make  a  certificate  to 
that  effect  to  the  Board  of  Managers,  and,  after  writ- 
ten notice  to  all  of  the  Managers,  the  Board  shall,  at 
the  next  meeting  thereafter,  consider  the  case  of  the 
prisoner  so  presented;  and  when  said  Board  shall  find 
that  said  prisoner  has  so  done,  he  shall  be  entitled  to 
his  final  discharge/' 
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It  is  contended  on  behalf  of  appellant,  first,  that 
these  provisions  violate  section  sixteen  of  article  one 
of  the  bill  of  rightd  in  our  constitution  providing  that 
^'cruel  and  unusual  punishment  shall  not  be  inflicted. 
All  penalties  shall  be  proportioned  to  the  nature  of  the 
offense."    Section  61,  Burns'  R.  S.  1894  (61,  R.  S.  1881). 

Frequent  attempts  have  been  made  in  this  court  to 
reverse  judgments  in  criminal  cases  because  the  pun- 
ishment adjudged  was  cruel  and  excessive.  But  it 
has  invariably  been  held  that,  no  matter  how  harsh 
and  severe  it  might  seem  to  this  court,  yet,  if  it 
was  within  the  limits  prescribed  by  statute  for  the 
punishment  of  such  crimes,  this  court  could  jnQt^^'^^ 
interfere    nor    reverse    the    judgment^  isiherry    v.  ^ 

St<it€y  post,  684;  Ledgertcood  t.  StatCy  134  Ind.  81,  91; 
McLaughlin  v.  StatCj  45  Ind.  838;  McCulley  v.  States 
62  Ind.  428;  Shields  v.  State^  an/6,395.  In  none  of  these 
cases  was  the  validity  of  the  statute  questioned. 

In  the  last  case  cited  this  court  said:  ^^It  is  also 
urged  as  a  reason  for  reversal  that  the  puninhment 
is  excessive.  The  only  limitations  to  the  power  of 
the  legislature  to  fix  the  punishment  for  crimes  are 
those  imposed  by  the  constitution  of  this  State  and 
the  United  States.  Sectioh  sixteen,  article  one,  of  the 
constitution  of  this  State,  which  provides  that  cruel 
and  unusual  punishments  shall  not  be  inflicted,  has 
reference  to  the  statute  fixing  the  punishment,  and 
not  to  the  punishment  assessed  by  the  jury  within  the 
limits  fixed  by  the  statute.  If  the  statute  fixing  the 
punishment  is  not  in  violation  of  said  section  of  the 
constitution,  then  any  punishment  assessed  by  a  court 
or  jury  within  the  limits  fixed  by  the  statute  cannot  be 
adjudged  excessive  by  this  court,  for  the  reason  that 
the  power  to  declare  what  punishment  may  be  as- 
sessed against  those  convicted  of  crime  is  not  a  judi- 
cial power,  but  is  a  legislative  power,  controlled  only 
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by  the  provisions  of  the  constitution/'  The  qoestion, 
then^  is  whether  the  provisions  of  the  act  quoted  au- 
tiu)rize  the  infliction  of  cruel  and  unusual  punishment 
^ yThe  legislation  was  an  attempt  on  the  part  of  the 
legislature  to  obey  the  mandate  contained  in  section 
eighteen,  article  one,  of  the  constitution,  demanding 
that:  "The  penal  code  shall  be  founded  on  the  prin- 
ciples of  reformation,  and  not  of  vindictive  justice." 
And  yet  the  duty  to  carry  out  one  provision  of  the 
constitution  does  not  authorize  the  legislature  to  vio- 
late another.  The  question  still  remains:  Does  the 
statute  inflict  cruel  and  unusual  punishment?  The 
appellant  was  convicted  of  burglary  and  the  punish- 
ment prescribed  therefor  by  the  criminal  code  of 
1881  was  imprisonment  in  tfie  state  prison  for  any  de- 
terminate period,  at  the  discretion  of  the  jury,  of  not 
less  than  two  years  and  not  more  than  fourteen  years. 
Section  2002,  Burns'  R.  S.  1894  (1929,  R.  S.  1881). 

Under  that  statute,  if  the  evidence  had  shown  that 
appellant  was  guilty  of  breaking  into  an  old  outhouse, 
with  intent  to  commit  a  felony,  though  he  found  noth- 
ing therein  on  which  to  commit  the  felony,  and  though 
the  outhouse  was  practically  worthless,  yet  the  jury, 
in  their  uncontrollable  and  unbridled  discretion,  could 
send  him  to  the  state  prison  for  fourteen  years  and  he 
would  be  without  remedy. 

Certainly,  that  is  more  cruel  punishment  than  that 
provided  by  the  reformatory  act.  Under  the  law 
prior  to  that  act,  when  the  ponderous  iron  doors  of 
the  prison  close  on  the  convict  it  not  only  shuts  him 
in,  and  shuts  out  the  bright  angel  of  liberty,  but  it 
also  shuts  out  of  the  convict's  heart  all  hope,  which 
is  the  anchor  of  the  soul,  because  in  the  absence  of 
such  legislatii^n  he  is  utterly  powerless  by  any  amount 
of  good  conduct  or  penitence  to  assuage  or  mitigate  the 
severity  of  his  punishment    Is  it  at  all  strange  that, 
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with  liberty  and  hope  gone^  the  convict's  heart  should 
break,  or  that  he  should,  in  his  helpless  condition, 
settle  down  to  the  belief  that  society  was  his  bitter- 
hating  enemy;  and  thus  brooding  over  the  subject 
through  the  long  years  of  his  prison  toil  without  rec- 
ompense, and  tears  all  in  vain,  is  it  at  all  strange  that 
he  should,  at  the  expiration  of  his  term,  come  out  af 
prison  the  bitter-hating  enemy  of  society?  Clearly 
not.  It  was  to  remedy  this  manifest  evil  to  society 
and  to  the  criminal  classes  themselves  that  the  legis- 
lation in  question  was  enacted.  So  that,  when  the 
convict  is  brought  within  the  prison  walls,  if  his  crime 
be  not  treason  or  murder  in  the  first  or  second  degree, 
the  hope  of  liberty  is  not  shut  out  of  his  heart,  the 
anchor  of  his  soul  is  not  taken  away,  but  society  whis- 
pers in  his  ear  the  brotherly  message,  through  the 
fftatute  in  question  that  "the  restoration  of  your  lib- 
erty is  largely  in  your  own  hands."  "Your  own  good 
conduct  and  reformation  may  restore  you  to  liberty 
and  to  society  as  a  useful  citizen,  even  before  you  have 
served  the  minimum  or  shortest  time  fixed  in  the  crim- 
inal code  for  the  punishment  of  your  crime,  namely, 
in  one  year  after  your  imprisonment  begins,"  because 
the  minimum  term  of  imprisonment  prescribed  by  the 
criminal  code  for  a  large  majority  of  the  felonies 
falling  within  the  reformatory  act  is  two  years  and 
some  three  vears.  The  minimum  term  in  a  small  num- 
ber  is  three  years,  and  in  still  smaller  number  it  is  one 
year,  and  in  a  very  few  cases  it  is  six  months.  And 
we  are  gravely  told  by  appellant's  learned  counsel 
that  this  act  violates  the  constitution,  in  placing  it 
within  the  convict's  power  by  good  conduct,  fidelity, 
and  trustworthiness  while  on  parole,  to  mitigate  the 
severity  of  his  punishment  by  being  restored  to  lib- 
erty conditionally,  and,  it  may  be,  finally  discharged, 
long  before  the  very  shortest  term  he  would  be  com- 
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pelled  to  serve  under  the  old  law,  because  sueji  pro- 
vision is  cruel  punishment. 

^  To  say  so  would  require  us  to  turn  back  the  hands 
on  the  dial  of  human  progress  a  hundred  years.  To 
call  these  provisions  ^^cruel  punishment"  is  to  mock 
at  all  humanizing  efiForts.  It  is  to  cast  a  stigma  on 
all  our  benevolent  institutions,  which  stand  as  noble 
monuments  of  the  goodness  of  the  human  heart  In 
short,  it  is  to  deny  the  fatherhood  of  Ood  and  the 
brotherhood  of  man. 

Appellant's  contention,  substantially,  though  not  in 
words,  that  that  part  of  the  act  authorizing  a  jud<;- 
ment  for  the  maximum  term  of  imprisonment  specified 
in  the  section  of  the  criminal  code  under  which  he 
was  convicted  must  be  looked  to  alone  in  determining 
the  question  whether  the  punishment  prescribed  is 
cruel  or  not,  is  not  tenable.  The  whole  of  the  act 
bearing  on  the  question  of  punishment  must  be  looked 
to  in  construing  the  different  parts.  In  upholding  the 
constitutionality  of  a  similar  act  of  the  Illinois  legis- 
lature, the  supreme  court  of  that  state,  in  the  course 
of  a  very  learned  opinion,  said:  "We  think  that  the 
judgment  and  mittimus  in  this  case  must  be  read  and 
interpreted  in  the  light  of  and  under  the  restrictions 
imposed  by  the  statute  upon  which  they  are  based. 
That  statute  provides,  that  although  the  sentence  is 
a  general  sentence  to  imprisonment,  yet  that  'such 
imprisonment  shall  not  exceed  the  maximum  term 
provided  by  law  for  the  crime  for  which  the  prisoner 
was  convicted  and  sentenced.'  This  provision,  and 
others  of  like  import,  being  read  into  the  judgment 
and  mittimus,  we  think  that  it  should  be  regarded  that 
Che  judgment  and  commitment  in  this  case  were  for 
twenty  years,  that  being  the  maximum  term  provided 
by  law  for  the  crime  of  burglary."  People,  ex  rehy 
V.  State  Reformatory,  148  111.  420,  36  N.  E.  78.  y. 
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In  Woodward  v.  Murdoch,  124  Ind.  437,  involving  the 
validity  and  construction  of  the  act  of  1883  relating  to 
shortening  the  prisoner's  term  by  deductions  there- 
from, this  court  said,  on  page  444,  that:  "The  law 
allowing  him  credit  for  good  time  entered  into  the 
judgment  as  if  written  therein,  and,  therefore,  by  the  ' 
very  language  of  the  judgment  the  appellant's  time 
expired  on  the  13  th  day  of  December,  1889."  And  so 
here  the  reformatory  act  may  be  read  into  the  judg- 
ment wherever  necessary  to  make  the  meaning  of  the 
judgment  clear  or  make  it  effectual. 

In  construing  this  provision  of  the  constitution  in 
Hohbs  V.  State^  133  Ind.,  on  pp.  408  and  409,  this  court  ' 
said:  "The  second  point,  that  the  act  is  in  violation 
of  the  provisions  of  the  constitution,  that  ^cruel  and 
unusual  punishment  shall  not  be  inflicted,'  has  the 
merit  of  possessing  some  originality;  but  the  position 
assumed  seems  to  be  without  authority  to  support  it. 
We  have  been  unable  to  find  but  a  single  instance  in 
which  this  provision  of  the  constitution  has  been  in 
question  before  this  court,  and  then  the  question 
was  regarded  as  possessing  no  merit,  and  was  disposed 
of  without  serious  consideration.  This  provision  of 
the  constitution  is  found  also  in  the  constitution  of  the 
United  States  in  the  same  words,  and  Mr.  Story,  in 
his  work  on  the  constitution,  says,  *it  is  an  exact 
transcript  of  a  clause  in  the  Bill  of  Rights  framed  at 
the  revolution  of  1688.'  He  says,  further,  that  ^the 
provision  would  seem  to  be  wholly  unnecessary  in  a 
free  government,  since  it  is  scarcely  possible  that  any 
department  of  such  a  government  should  authorize 
or  justify  such  atrocious  conduct.  It  was,  however, 
adopted  as  an  admonition  to  all  departments,  ♦  ♦  ♦ 
to  warn  them  against  such  violent  proceedings  as  had 
taken  place  in  England  in  the  arbitrary  reigns  of  the 
Stuarts.'    ♦     ♦    ♦    The  word  ^cruel,'  when  consid- 
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ered  in  relation  to  the  time  when  it  found  place  in  the 
Bill  of  Rights,  meant  not  a  fine  or  imprisonment,  or 
I»oth,  but  such  as  that  inflicted  at  the  whipping-post, 
in  the  pillory,  burning  at  the  stake,  breaking  on  the 
wheel,  etc.  The  word,  according  to  modern  interpreta- 
*  tion,  does  not  affect  legislation  providing  imprison- 
ment for  life  or  for  years,  or  the  death  penalty  by 
hanging  or  electrocution.  If  it  did,  our  own  laws  for 
the  punishment  of  crime  would  give  no  security  to  the 
citizen.  Neither  is  punishment  by  fine  and  impris- 
onment 'unusual/"  The  same  doctrine  was  applied 
to  a  similar  constitutional  provision,  in  upholding  the 
constitutionality  of  the  reformatory  act  of  Illinois, 
in  all  material  respects  like  our  own,  in  the  case  of 
PeoplCy  exrel.y  v.  State  Reformatory^  supra;  also  in 
Oeorge  v.  People^  167^111.  447,  47  N.  E.  741. 

The  only  plausible  objection  that  could  be  urged 
in  reason  to  the  act,  as  to  the  character  of  the  punish- 
ment when  mitigated  as  provided  in  the  act,  is  that  it 
is  too  mild,  instead  of  being  cruel.  That,  however,  is 
a.  legislative  and  not  a  judicial,  question. 
Q^  Nor  do  we  think  the  act  conflicts  with  that  clause  of 
/^section  sixteen  of  the  bill  of  rights  requiring  the  pun- 
ishment to  be  proportioned  to  the  nature  of  the  of- 
fense. The  supreme  court  of  Illinois  on  that  point 
says:  "We  think  that  from  the  fact  that  the  statute 
here  in  question  imposes  the  maximum  term  of 
imprisonment  provided  by  law  for  the  crime  for 
which  the  prisoner  is  convicted,  it  does  not  fol- 
low that  such  statute  is  in  violation  of  the  con- 
stitutional requirement  that  'all  penalties  shall 
be  proportioned  to  the  nature  of  the  offense."  Peo- 
ple, €x  rel.j  V.  State  Reformatory,  supra.  The  same 
doctrine  was  in  effect  held  in  Oeorge  v.  People, 
supra. .  We  therefore  hold  that  the  act  does  not 
violate  section  sixteen  of  the  bill  of  rights. 
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It  is  also  contended  that  the  act  violates  section 
thirteen  of  the  bill  of  rights,  in  that  it  does  not  allow 
the  defendant  a  trial  by  jury,  because,  as  is  contended, 
it  makes  the  punishment  depend  upon  the  determina- 
tion of  a  board  of  managers,  arrived  at  in  an  ex  parte 
manner,  and  upon  hearsay  evidence,  in  a  county  other 
than  that  in  which  the  offense  was  committed.  But 
the  trial  and  finding  of  the  guilt  or  innocence  of  the 
accused  are  authorized  to  be  by  a  jury,  in  the  county 
where  the  offense  is  alleged  to  have  been  committed. 
But,  because  the  jury  are  not  allowed  to  fix  the 
amount  of  the  punishment  which  is  to  be  inflicted,  it 
is  contended  that  the  reformatory  act  deprives  the 
accused  of  a  jury  trial,  in  violation  of  said  section 
thirteen  of  the  bill  of  rights.  This  very  objection  to  a 
similar  act,  under  a  similar  constitutional  provision 
in  the  constitution  of  Illinois,  in  People,  ex  reL,  v. 
State  Reformatory,  supra,  at  p.  422,  was  held  not  good. 
It  was  there  said:  "Nor  is  it  true  that  a  prisoner  on  trial 
for  burglary  and  larceny,  or  for  any  other  violations  of 
the  criminal  law,  has  a  constitutional  right  to  have  the 
quantity  of  punishment  fixed  by  a  jury.  At  common 
law  the  jury  either  returned  a  special  verdict,  setting 
forth  all  the  circumstances  of  the  case  and  praying  the 
judgment  of  the  court  thereon,  or  a  general  verdict 
of  guilty  or  not  guilty.  The  punishment  was  fixed  by 
the  court,  and  governed  by  the  laws  in  force.  (Black- 
stone's  Com.,  Book  4,  361.)  ♦  ♦  ♦  The  constitu- 
tional right  of  trial  by  jury  is  limited  to  the  trial  of 
the  question  of  guilt  or  innocence,  and  we  think  there 
can  be  no  question  of  the  validity  of  the  sections  of  the 
statute  to  which  we  have  made  reference  in  this  con- 
nection.*'  The  supreme  court  of  Illinois  again  decided 
the  same  way.  Oeorge  v.  People,  supra.  We  therefore 
conclude  that  the  act  does  not  deprive  the  defendants 
of  a  jury  trial,  in  violation  of  the  constitution.       y^^ 
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The  only  difference  between  the  procedure  in  felo- 
nies ander  the  reformatory  act  and  that  under  the  crim- 
inal code  prior  thereto,  is  that  the  jury  only  find 
whether  the  defendant  is  guilty,  and  his  age,  but  do 
not,  as  before,  also  fix  the  punishment.  The  judge 
now  fixes  not  only  the  punishment  as  to  imprisonment, 
but  as  to  all  other  penalties  prescribed  by  the  section 
of  the  criminal  code  with  the  violation  of  which  the 
defendant  was  charged. 

In  this  case,  the  court,  in  addition  to  the  imprison- 
ment, ought  to  have  adjudged  as  part  of  the  punish- 
ment that  appellant  be  disfranchised  and  rendered 
incapable  of  holding  any  office  of  trust  or  profit  for 
some  determinate  period. 

In  fixing  the  imprisonment  the  court  has  no  discre- 
tion, but  must  adjudge  the  same  as  fixed  by  the  reform- 
atory act.  The  amount  of  fine  or  length  of  disfran- 
chisement is  to  be  determined  and  fixed  by  the  court  in 
its  discretion,  within  the  limits  fixed  by  the  statute 
prescribing  the  punishment  for  the  particular  offense. 

No  question,  however,  has  been  made  as  to  the  fail- 
ure of  the  court  to  assess  disfranchisement  as  a  part 
of  the  punishment.  And  it  is  settled  that  such  failure 
is  not  an  error  of  which  appellant  can  complain.  State 
V.  Arnoldy  144  Ind.  651, 659,  and  authorities  there  cited. 
/  It  is  next  contended  that  the  act  violates  section  one 
of  article  seven  of  the  constitution,  providing  that 
"The  judicial  power  of  the  state  shall  be  vested  in  a 
supreme  court,  in  circuit  courts,  and  in  such  other 
courts  as  the  general  assembly  may  establish."  And 
that  it  violates  section  one,  article  three,  providing 
that  "the  powers  of  the  government  are  divided  into 
three  separate  departments;  the  legislative,  the  exec- 
utive, including  the  administrative,  and  the  judicial; 
and  no  person  charged  with  official  duties,  under  one 
of  these  departments  shall  exercise  any  of  the  func- 


NOVEMBER  TERM,  1897— Vol.  149.        621 

Miller  v.  The  State. 

tions  of  another^  except  as  in  this  constitution  express- 
ly provided.'^ 

Appellant's  contention  on  this  point  is  thus  stated 
by  his  counsel:  "It  attempts  to  confer  judicial  powers 
upon  the  board  of  managers  and  general  superintend- 
ent of  said  reformatory,  by  permitting  them  to  con- 
sider and  determine  whether  or  not  he  has  ever  before 
been  convicted  of  a  felony;  whether  or  not  the  jury 
who  found  the  prisoner's  age  were  or  were  not  mis- 
taken; what  his  personal  history  has  been;  whether 
OP  not  it  has  been  good  or  bad ;  and  what  his  conduct 
has  been  in  the  reformatory;  and,  taking  these  things 
into  consideration,  determine  the  length  of  time  for 
which  the  prisoner  shall  be  confined  or  punished/' 

None  of  these  considerations  have  anything  what- 
ever to  do  with  the  defendant's  guilt,  nor  with  the 
question  as  to  what  judgment  should  be  pronounced 
upon  a  finding  or  verdict  that  he  is  guilty  of  the  crime 
charged  in  the  indictment,  nor  with  the  amount  or 
quantity  of  punishment  to  be  infiicted  on  him  by  the 
judgment. 

The  constitution  of  Illinois,  as  to  the  division  of  the 
powers  of  government,  is  precisely  like  ours,  and  the 
supreme  court  of  that  state,  in  George  v.  People,  suprUy 
as  to  the  point  now  in  question,  said:  "It  is  also 
claimed  that  the  act  is  unconstitutional  because  it  at- 
tempts to  divest  the  judicial  department  of  certain 
of  its  powers  and  confer  those  powers  on  the  execu- 
tive department,  in  violation  of  article  three  of  the 
constitution.''  After  quoting  that  article,  the  court 
proceeds:  "It  may  be  conceded  that  it  is  beyoiid 
the  power  of  the  legislature  to  invest  ministerial  oflBi- 
cers  with  judicial  powers.  If  the  act  therefore  con- 
fers upon  mere  ministerial  officers  judicial  powers  it 
cannot  be  sustained.  •  ♦  ♦  While  it  might  be  a 
difficult  matter  to  draw  a  line  of  distinction  between 
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jodicial  and  ministerial  functions  which  would  fit 
every  case  which  might  arise,  yet  we  think  it  can  be 
determined  from  the  authorities,  without  much  uncer- 
tainty, to  which  the  duties  conferred  on  the  prison 
board  and  the  warden  properly  belong/'  Then  the 
court  goes  into  an  exhaustive  review  of  the  authori- 
ties upon  that  subject,  the  statute  there  and  ours 
being  practically  the  same,  and  the  court  then  says: 
"After  due  consideration  we  have  reached  the  con- 
clusion that  it  does  not  confer  judicial  power  on  the 
warden  or  the  prison  board."  To  the  same  e£Fect  is 
the  Ptoplc,  ex  rel.^  v.  State  RefortMiiory^  supra.  The 
same  conclusion  was  reached  by  the  supreme  court  of 
Ohio  in  upholding  a  reformatory  act  of  that  state,  sim- 
ilar to  our  own,  in  State  v.  Peters,  43  Ohio  St.  629,  650; 
Commontcealth  v.  Brotcriy  167  Mass.  144, 45  N.  E.  1;  Con- 
Ion's  Case,  148  Mass.  168,  19  N.  E.  164.  Both  of  the 
latter  cases  uphold  the  constitutionality  of  a  similar 
statute  in  Massachusetts.  In  the  case  in  167  Mass. 
it  is  said:  "It  is  suggested,  again  without  argument, 
that  St.-  1895,  c.  504,  under  which  the  defendant  is 
sentenced,  is  unconstitutional.  This  statute  requires 
the  sentence  in  certain  cases  to  be  for  a  term  of  not 
less  than  two  and  one-half  years,  and  not  more  than 
a  maximum  fixed  by  the  court,  and  not  longer  than  the 
longest  term  fixed  by  the  law  for  the  punishment  of 
the  offense.  Such  a  sentence  is  in  effect  a  sentence  for 
the  maximum  fixed  by  the  court,  unless  a  permit  to 
be  at  liberty  is  issued  as  provided  by  section  two." 

So  that  the  judgment  of  guilty  and  sentence  is  com- 
plete and  eflfective,soas  to  warrant  and  require  the  con- 
vict to  remain  in  prison  to  the  end  of  the  maximum 
term  fixed  in  the  judgment  of  conviction,  unless  min- 
isterial or  administrative  officers,  the  board  of  man- 
agers, acting  under  the  authority  of  the  act,  shall 
shorten  the  term  of  service  in  case  a  reformation  of  the 
convict  is  effected. 
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The  power  to  do  this  is  not  judicial  power,  but  is 
a  purely  ministerial  or  administrative  power.  It  is  no 
more  the  exercise  of  judicial  power  than  the  power  of 
the  Governor  to  "grant  reprieves,  commutations,  and 
pardons,  after  conviction."  Const.,  article  5,  section 
17.  Nor  is  it  the  exercise  of  the  pardoning  power. 
"  Pardon'  is  remission  of  guilt;  ^amnesty,'  oblivion  or 
forgetfulness."  Anderson's  Law  Dictionary,  745.  The 
act  of  the  board  only  shortens  the  term  prescribed  by 
the  sentence  and  leaves  the  conviction  of  guilt  un- 
affected. 

The  act  of  the  board  of  managers  in  shortening  the 
term  of  imprisonment  is  the  exercise  of  the  same 
kind  of  power  authorized  by  the  act  of  1883,  section 
8238,  Burns'  R.  S.  1894,  in  which  it  is  provided  that  for 
the  first  year  of  good  conduct  of  the  convict  he  was 
allowM  a  credit  of  one  month,  two,  three,  and  four 
months  for  the  second,  -third  and  fourth  years 
respectively,  and  five  months  additional  for  each 
succeeding  year.  These  credits,  thus  shortening  very 
materially,  the  term  of  the  sentence,  are  given  not  by 
the  court,  nor  by  the  Governor  under  his  power  of 
pardon,  but  purely  and  simply  by  administrative  offi- 
cers, the  prison  board.  And,  although  such  laws  have 
been  in  force  in  this  State  for  over  a  quarter  of  a  cen- 
tury, it  has  never  been  suggested  that  they,  either  con- 
ferred judicial  powers  on  administrative  officers,  or 
interfered  with  the  judgments  of  courts  or  the  par- 
doning power  of  the  Governor.  On  the  contrary,  the 
validity  of  such  legislation  was  upheld  by  this  court  in 
Woodward  v.  Murdoch,  supra.  We  therefore  conclude 
that  the  act  does  not  violate  the  section  of  the  consti;^ 


tution  referred  to. 

The  only  other  error  alleged  is  the  court's  refusal  to 
furnish  appellant  with  a  longhand  manuscript  of  the 
evidence,  he  having  made  a  proper  showing,  bringing 


\^ 


624  SUPREME  COURT  OF  INDIANA, 

Miller  v.  The  State. 

himself  within  the  provisions  of  the  statute  requiring 
the  court  so  to  furnish  such  manuscript  at  tbe  expense 
of  the  county.  But  such  refusal  was  after  the  trial  and 
judgment,  and  therefore,  the  court's  action  did  not 
affect  the  trial.  The  seventh  ground  for  a  new  trial 
specified  in  the  criminal  code  is  "error  of  law  occur- 
ring at  the  trial."  This  error  did  not  occur  at  the  trial 
Nor  does  the  error  fall  within  any  of  the  other  eight 
grounds  specified  in  the  criminal  code  for  a  new  trial. 
Nor  does  it  furnish  any  ground  for  a  distinct  assign- 
ment of  error  in  this  case.  We  have  no  means  of 
knowing  that  the  evidence  if  it  were  here,  would  not 
abundantly  sustain  and  uphold  every  act  of  the  court 
leading  to  the  judgment,  except  the  unsupported  state- 
ment of  his  counsel.  The  presumption  of  law  is  that 
the  judgment  of  the  trial  court  was  right  until  that  is 
overcome  by  a  showing  in  the  record.  The  remedy 
of  the  appellant  was  an  application  to  this  court  for 
an  order  requiring  the  circuit  court  to  furnish  the 
transcript  at  the  expense  of  the  county  on  a  proper 
showing. 
Judgment  affirmed. 

Dissenting  Opinion. 

Howard,  C.  J.  (Dissenting.) — I  am  unable  to  con- 
cur in  the  conclusion  that  the  Indiana  Reformatory 
Act,  as  interpreted  by  the  majority  of  the  court,  is 
constitutional.  That  act,  as  construed  by  the  court, 
requires  that  the  appellant,  for  the  crime  of  burglary, 
should  receive  an  indeterminate  sentence  of  imprison- 
ment, not  to  be  for  less  than  two  vears  nor  more  than 
fourteen  years.  The  best  defense  that  can  be  made 
of  the  legality  of  such  a  sentence  is  that  it  is,  in 
effect,  a  sentence  of  imprisonment  for  fourteen  years. 
Yet  it  must  be  plain  that  the  legislature  did  not  in- 
tend this  result,  else  it  would  have  said  so,  and  omit 
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ted  all  reference  to  the  minimum  time.  The  clear 
meaning  of  the  act,  if  indeed,  it  does  provide  for  an 
indeterminate  sentence,  is,  rather,  that  the  sentence 
should  be  for  some  time  more  than  two  years,  and  Iqss 
than  fourteen  years,  such  time  to  be  finally  deter- 
mined by  the  board  of  managers  of  the  reformatory. 
That,  however,  would  be  to  substitute  for  the  judg- 
ment of  the  court  trying  the  case  the  judgment  of  the 
administrative  oflScers  appointed  to  carry  out  the 
sentence.  Such  an  interpretation  of  the  act  makes  it 
a  plain  invasion  of  the  constitutional  functions  of  the 
judiciary.  If,  on  the  other  hand,  it  should  be  con- 
ceded that  the  sentence  is,  in  effect,  a  sentence  of  im- 
prisonment for  the  maximum  period  of  fourteen  years, 
then  we  have  the  anomaly  that  there  is  no  gradation 
In  the  crime  of  burglary;  that  the  ragged  boy  who 
lifts  a  latch  and  steals  a  loaf  of  bread  for  his  suffering 
mother,  brothers,  and  sisters  is  to  receive  his  four- 
teen years,  quite  the  same  as  the  crime-hardened  rep- 
robate who  breaks  iilto  a  banking  house  and  carries 
off  the  life  earnings  of  aged  and  helpless  depositors. 
Such  a  construction,  however,  cannot  be  in  harmony 
with  the  provisions  of  the  constituion,  that  "All  pen- 
alties shall  be   proportioned   to   the   nature  of  the 


<^nse." 
Q^y^K^  I  I 


Q^^  As  I  look  upon  it,  the  law  may  be  upheld  by  an 
obvious  construction,  and  one  in  harmony  with  every 
provision  of  the  constitution ;  and,  if  this  can  be  done, 
it  is,  of  course,  our  duty  to  give  to  the  act  such  con- 
struction. The  act  provides  for  confinement  in  the 
reformatory  "for  a  term  not  less  than  the  minimum 
time  prescribed  by  the  statutes  of  this  State,  as  a  pun- 
ishment for  such  offense,  and  not  more  than  the  max- 
imum time  prescribed  by  such  statutes  therefor."  Is 
it  not  a  reasonable  interpretation  of  these  words  to 
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8ay  that  their  meaning  is,  that  the  court,  after  hearing 
and  considering  all  the  facts  and  circumstances, 
should  fix  a  definite  term  of  imprisonment,  somewhere 
between  the  minimum  and  maximum  times  prescribed 
by  the  statutes ?/That  would  be  quite  in  harmony 
K-^  with  the  practice  under  the  law  as  it  was  formerly 
understood.  The  statute  in  relation  to  burglary  pre- 
scribes as  a  part  of  the  punishment  that  the  convicted 
person  ^^shall  be  imprisoned  in  the  state  prison  not 
more  than  fourteen  years  nor  less  than  two  years." 
No  one  ever  knew  a  court,  under  this  statute,  to  say 
to  a  defendant,  "You  have  been  convicted  of  bui^lary, 
and  you  will  be  imprisoned  therefor  not  more  than 
fourteen  years  nor  less  than  two  years.'^  It  was,  on 
the  contrary,  well  understood  that,  while  the  statute 
made  the  puni'shment  indeterminate,  between  certain 
limits,  the  court,  in  its  sentence,  must  name  a  de- 
terminate term  of  imprisonment  within  such  limits,  so 
that,  in  every  case,  as  required  by  the  constitution, 
the  penalty  "shall  be  proportioned  to  the  nature  of 
the  offense."  So  interpreted,  the  act  of  1897  would 
be  in  harmony  with  the  constitution,  and  would  also 
serve  to  accomplish  all  the  beneficial  designs  intended 
by  the  legislature.  As  interpreted  by  the  court,  the 
act  seems  to  me  to  make  a  mere  figure-head  of  the  trial 
judge,  and  to  transfer  the  constitutional  discretion  and 
judgment  of  the  judiciary  to  officers  of  the  administra- 
tive department  of  the  government;  punishing  also 
the  culprit,  not  according  to  the  degree  of  the  offense 
of  which  he  is  convicted,  but  according  to  hi?  conduct 
in  the  reformatory  and  the  probability  of  his  receiv- 
ing remunerative  employment  after  he  gets  out. 
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Dissenting  Opinion. 

JOBBAN,  J. — While  I  yield  due  respect  to  the  ma- 
jority opinion  of  this  court,  still  I  cannot  concur 
therein  so  far  as  it  sustains  the  constitutional  validity 
of  the  provisions  of  the  act  of  1897  herein  involved, 
which  require  the  court,  without  exercising  any  ju- 
dicial discretion  whatever,  to  impose  an  indeterminate 
sentence  on  a  person  convicted  of  a  felony.  Or  which, 
rather,  command  the  court,  in  effect,  to  turn  the  con- 
victed person  over  to  the  custody  of  the  board  of 
managers  of  the  Indiana  Reformatory  Prison,  there 
to  be  confined  as  provided,  not  beyond  the  maximum 
limit  of  imprisonment  fixed  by  the  statute  defining 
the  offense.  Article  three  of  our  constitution  dis- 
tributes the  powers  of  the  government  into  three 
separate  departments,  the  legislative,  the  executive, 
including  the  administrative,  and  the  judicial,  and 
denies  the  right  of  any  person  charged  with  ofi^eial 
duties  under  any  one  of  these  departments  to  exercise 
any  of  the  functions  of  another,  except  as  in  the 
constitution  expressly  provided.  Any  attempt  to 
deprive  one  department  of  its  rights  and  powers 
under  the  constitution  must  be  carefully  watched  and 
guarded,  and  no  encroachment  of  one  upon  the  powers 
of  the  other  can  be  permitted;  otherwise,  the  consti- 
tutional rights  of  the  citizen  may  be  frittered  away, 
and  the  maintenance  of  a  republican  form  of  govern- 
ment be  impaired. 

The  statute  defining  the  offense  of  which  the  pris- 
oner in  the  case  at  bar  was  convicted,  provides,  as  a 
part  of  the  punishment  to  be  inflicted,  imprisonment 
for  a  term  not  less  than  two  nor  over  fourteen  years. 
The  law  involved  recognizes  the  existence  of  the  pro- 
visions of  this  penal  statute,  but  nevertheless  pro- 
ceeds to' devest  both  the  jury  and  the  court  of  the 
power  of  exercising  judicial  functions,  in  determining, 
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between  the  minimum  and  maximum  limits,  what  the 
term  of  imprisonment  shall  be.  Not  only  are  the 
trial,  conviction,  and  sentencing  of  a  person  convicted 
of  the  commission  of  a  crime,  a  judicial  duty,  but  also, 
in  my  opinion,  is  the  right  to  assess  the  punishment, 
and  thereby  fix  the  term  of  imprisonment  provided, 
within  the  limits  of  the  statute,  a  judicial  function,  of 
which  the  court  wherein^  the  accused  is  tried,  cannot 
be  deprived  by  the  legislature. 

The  provisions  of  the  various  sections  of  our  penal 
code  relating  to  crimes  classified  as  felonies  by  the 
law  are  expressly  recognized  by  the  statute  in  ques- 
tion as  still  existing;  especially  is  this  true  in  regard 
to  the  limits  of  imprisonment.  Certainly,  the  right 
to  apply  the  law  as  it  then  exists  is  the  peculiar  prov- 
ince of  the  court  or  jury  in  the  trial  of  a  criminal 
cause.  Consequently,  the  right  to  determine  and  de- 
cide as  to  the  extent  to  which  a  convicted  person 
shall  be  punished  by  imprisonment  under  and  within 
the  limits  of  an  existing  law  cannot  be  wrested  from 
the  court  and  jury  and  lodged  elsewhere.  The  pro- 
visions of  the  statute  under  consideration  wholly  rob 
the  court  of  all  judicial  discretion  in  regard  to  the 
term  of  imprisonment,  and  in  imperative  language 
require  it  to  sentence  the  prisoner  to  the  custody  of 
the  board  of  managers  of  the  reformatory,  for  an  in- 
definite term. 

Awhile  the  constitutional  validity  of  a  statute  which 
simply  lodges  in  the  court,  where  a  person  accused  of 
crime  is  tried,  the  power  of  assessing  the  punishment, 
instead  of  leaving  it  with  the  jury  trying  the  case, 
may  be  conceded;  but  when  a  law  goes  beyond  this, 
and  deprives  both  the  jury  and  the  court  of  this  power, 
as  does  the  one  in  dispute,  certainly  it  must  be  held  to 
infringe  upon  the  constitutional  rights  of  the  accused, 
which  he  has,  to  demand,  in  the  event  of  his  conviction, 
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that  his  punishment  be  judicially  determined  under 
the  existing  law,  which  he  has  been  cpnvicted  of  vio- 
lating, and  which  prescribed  the  penalties  for  its  vio- 
lation. The  trial  cannot  be  said  to  have  ended  until 
his  punishment  is  determined  and  adjudged  by  the 
court.  A  statute  of  the  state  of  Michigan  which  did 
not  go  to  the  extent  of  the  one  here  involved,  leaving, 
as  it  did,  the  question  of  an  indeterminate  sentence  to 
the  discretion  of  the  court,  was  held  to  be  invalid. 
People  V.  Cummivgs,  8g  Mich.  249,  50  N.  W.  310.  A 
similar  statute  in  Ohio,  which  also  made  the  question 
of  imposing  an  indeterminate  sentence  one  of  judicial 
discretion,  was  upheld.  State  v.  Peters^  43  Ohio  St. 
629,  4  N.  E.  81. 

The  decisions  of  the  supreme  court  of  Illinois,  cited 
in  the  majority  opinion,  whereby  the  validity  of  a  law 
similar  in  some  respects  to  the  statute  now  in  contro- 
versy was  sustained,  are,  in  my  opinion,  neither  sat- 
isfactory nor  convincing  in  their  reasoning.  The 
effect  of  these  decisions  is  also  impaired  by  the  fact 
that  th'ej  were  rendered  by  a  divided  court. 

That  the  validity  of  a  law  providing  for  the  parole, 
under  prescribed  rules  and  regulations,  of  prisoners 
who  have  been  sentenced  for  a  definite  term  of  im- 
prisonment, before  the  expiration  of  their  terms,  may 
be  sustained,  I  think,  may  be  conceded;  but  that 
is  not  the  vital  question  presented  for  decision  in  the 
case  at  bar. 

The  feature  in  the  statute  which  leads  me  to  con- 
demn it  as  antagonistic  to  the  constitution  is  that 
which  unquestionably  devests  the  judiciary  of  its 
rights  and  powers,  to  a  certain  extent;  and  to  this 
extent,  and  in  this  respect,  the  law,  in  my- judgment, 
is  invalid,  and  cannot  be  sustained;  and  this  must  be 
true  without  regard  to  the  question  of  whether  it  in- 
vests some  ministerial  board  or  person  with  judicial 
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functions.  The  doctrine  is  universally  affirmed  that 
courts,  being  a  co-ordinate  branch  of  the  government, 
are  not,  within  their  sphere,  subject  to  legislative  con- 
trol. Cooley,  Constitutional  Limitations,  114  and  116. 
But,  under  this  statute,  the  court,  in  respect  to  the 
term  of  imprisonment,  is  wholly  controlled  by  the  will 
ot  the  legislature.  It  is  not  permitted  to  decide  what, 
in  its  judgment,  under  the  circumstances  in  the  par- 
ticular case,  ought  to  be  the  term  of  imprisonment 
within  the  limits  provided  by  law.  The  man  who  is 
convicted  of  the  theft  of  a  plug  of  tobacco  of  the  value 
of  ten  cents  must  be  turned  ov^r  to  the  prison  officials 
to  be  restrained  of  his  liberty  for  the  same  period  as 
one  who  has  committed  the  heinous  offense  of  stealing 
his  neighbor's  hogs  or  sheep  of  the  value  of  f24.00. 
The  court  can  exercise  no  discretion  and  decide  in 
accordance  with  the  dictates  of  his  own  judgment 
This  is  so  evident  that  a  mere  reading  of  the  statute  is 
sufficient  to  condemn  it  in  this  respect. 
*  It  is  insisted  that  the  legislature  has  the  power  to 
provide  that  the  term  of  imprisonment  for  the  crime 
of  burglary  shall  be  fourteen  years  and  no  less,  and 
that  the  judgment  of  the  court  in  the  case  at  bar  in 
effect  inflicted  the  maximum  term  of  imprisonment 
which  was  fourteen  years.  While  the  power  of  the  leg- 
islature to  declare  that  the  punishment  for  the  crime  of 
burglary  shall  be  imprisonment  for  the  term  of  four- 
teen years  in  the  state  prison,  and  no  less,  may  be  con- 
ceded, but  how,  or  in  what  manner  can  this  concession 
lend  any  support  to  sustain  the  validity  of  the  statute? 
As  heretofore  stated,  the  law  under  which  appellant 
was  convicted  extends  the  limitation  of  imprisonment 
from  two  to  fourteen  years,  and,  if  it  can  in  reason  be 
said  that  the  trial  court  in  this  case  simply  inflicted 
the  maximum  punishment  provided  by  the  law  defin- 
ing the  offense  of  burglary,  then  it  certainly  may  be 
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asserted  that  in  doing  so  the  court  responded  solely  to 
the  command  of  the  statute  in  controversy,  and  not, 
under  the  circumstances  in  the  particular  case,  to  the 
dictates  of  its  own  judgment  as  to  what  the  term  of 
imprisonment  should  be  within  the  limitation  pro- 
vided by  an  independent  statute. 

The  law  may  be  said  to  be  crude  and  half-baked  in 
its  provisions,  and  possibly  open  to  objections  which 
have  been  urged  against  it,  that  it  will  in  some  cases 
result  in  great  injustice.  While  these  are  matters 
which  do  not  address  themselves  to  a  court,  still,  as 
the  law  is  to  be  upheld,  they  may  be  mentioned  as 
proper  for  legislative  consideration  in  the  future. 

As  to  whether,  in  the  event  a  minor  is  convicted, 
imprisonment  for  his  offense  in  the  county  jail  may 
be  substituted  for  imprisonment  in  the  state  prison, 
as  provided  by  section  1833,  R.  S.  1881,  is  a  question 
which,  under  the  act  in  controversy,  is  left  to  judicial 
construction.  Equally  so  is  the  question  as  to 
whether  a  fine  and  disfranchisement  shall  be  adjudged 
as  a  part  of  the  punishment  by  the  act,  where  the  same 
are  provided  as  a  part  of  the  punishment  by  the  penal 
statute  of  which  the  accused  person  has  been  con- 
victed of  having  violated. 

This  law  is  certainly  more  sweeping  in  its  provi- 
sions than  any  other  on  the  same  subject  enacted  by 
sister  states  which  has  come  under  my  observation. 
It  seems  to  be  impressed  with  the  impracticable  and 
sentimental  idea  of  certain  theorists  who  believe  that 
a  greater  justice  will  be  meted  out  to  the  convict,  and 
his  condition  bettered,  by  incarcerating  him  within 
the  walls  of  a  prison  for  an  indeterminate  period,  with- 
out any  regard  to  the  circumstances  surrounding  the 
offense  of  which  he  has  been  convicted,  there  to  re- 
main until  he  can  secure  his  liberty  by  ingratiating 
himself  into  the  good  graces  of  the  board  of  parole. 

I  have  endeavored  somewhat  briefly  to  state  the 
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reasons  which  I  consider  the  cardinal  ones  for  holding 
the  law  invalid,  and,  in  my  opinion,  it  should  be  so 
adjudged,  without  any  regard  to  the  question  of  ex- 
pediency or  the  results  which  may  follow.  These  are 
questions  which  as  a  general  proposition  should  exert 
no  control  over  courts  in  reaching  a  conclusion  in  a 
case  involving  constitutional  rights. 


Fbench  v.  Cunningham  et  al. 

^^^— ^  [No.  17,880.    Filed  March  8,  1898.] 

(1&6  75  Attornbt's  Fees. — Action  for  on  Qiutntum  Meruit — ^Whsre  the  com- 
ing 63'i  plete  performance  of  an  attorney's  services  has  been  rendered  im- 
ji70__^^^,  possible,  or  otherwise  prevented  by  the  client,  the  attorney  may,  as 
a  rule,  recover  on  the  quantum  meruit  for  the  services  ^rendered  by 
him.    p.  6S5, 

Same. — Contingent  Fees. — ^Where  the  compensation  of  an  attorney  is 
contingent  on  the  successful  result  of  the  suit,  the  measure  of 
damages  is  not  the  contingent  fee,  but  the  reasonable  value  of  the 
services  rendered,    p.  6SS. 

BAXE.^Contract  for  Entered  Into  While  the  BekUion  of  Aitomen 
an^  Client  Existed, — In  the  enforcement  of  a  written  contract  of 
employment  entered  into  between  attorney  and  client  after  the 
employment  of  such  attorney  by  the  client,  the  burden  is  upon  the 
attorney  to  show  the  fairness  of  the  transaction,  and  that  the  com- 
pensation provided  for  in  the  subsequent  agreement  does  not  exceed 
a  fair  and  reasonable  remuneration  for  the  services  to  be  performed ; 
but  such  contract  is  not  void  by  reason  of  it  having  benn  entered 
into  subsequent  to  an  employment,    pp.  636,  6S7. 

Work  and  IiABOR. — Contract. — Breach  Of. — Measure  of  Damages.^ 
Quantum  Meruit. — When  a  person  is  performing  services  according 
to  the  contract  of  employment  and  is  prevented  from  completing 
the  same  by  the  employer,  in  violation  of  the  terms  of  the  contract; 
the  employe  can  recover  the  reasonable  value  of  his  services,  not 
exceeding  the  contract  price,  on  the  quantum  meruit,  or  he  may 
sue  upon  the  cont^ract  for  the  breach  thereof,  and  the  measure  of 
damages  is  the  amount  that  will  compensate  him  for  the  reason- 
able value  of  his  services,  as  well  as  his  loss,  if  any,  on  account  of 
not  having  been  permitted  to  complete  the  contract,    pp.  638,  639. 

Attorney's  Fees. — Amxmnt  of  Recovery  in  the  Absence  of  Contract.— 
In  the  absence  of  a  contract  fixing  the  amount  of  compensatioii,  an 
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attorney  is  entitled  to  recover  -what  his  services  are  reasonably 
worth,  and  it  makes  no  difference,  as  to  this  right/  whether  the 
services  were  successful  or  not,  unless  the  attorney's  want  of  suc- 
cess was  caused  by  his  negligence  or  bad  faith,    p,  639j 

Attobnet's  Fees. — Partners, — Parties. — ^Where  plaintiffs  were  en- 
gaged in  the  practice  of  law  as  partners  and  defendant  engaged  one 

-    of  them  to  render  services  for  her  as  an  attorney  the  other  part- 
ner has  such  an  interest  in  the  compensation  for  such  services  as  to 
make  him  a  proper  party  plaintiff  in  an  action  to  recover  such  com- . 
pensation.    p.  640. 

From  the  Marion  Circuit  Court.  Affirmed. 

Alex.  M.  HajTison,  Arthur  H.  NoyeSy  William  A. 
Pickens  and  Linton  A.  Cox,  for  appellant. 

W.  A.  Ketcham  and  Baker  &  Daniels^  for  appellees. 

Monks,  J. — This  action  was  brought  by  appellees, 
as  partners,  against  appellant,  to  recover  on  quantum 
meruit  for  professional  services  rendered  appellant, 
and  also  to  recover  for  money  advanced  by  them  for 
expenses  in  connection  with  such  services.  The  court 
made  a  special  finding  of  facts,  and  stated  conclusions 
of  law  thereon  in  favor  of  appellees,  and,  over  a  mo- 
tion for  a  new  trial,  rendered  judgment  against  ap- 
pellant. The  only  errors  assigned,  and  not  waived, 
are  (1)  that  the  court  erred  in  its  conclusions  of  law; 
(2)  the  court  erred  in  overruling  appellant^s  motion 
for  a  new  trial. 

The  only  questions  presented  by  the  motion,  for  a 
new  trial  depend  for  their  determination  upon  the  evi- 
dence which  is  not  in  the  record  under  the  rule  de- 
clared in  Campbell  v.  State,  148  Ind.  527,  and  cases 
there  cited ;  Citizens  Street  R.  R.  Co.  v.  Sutton,  148  Ind. 
169,  and  cases  cited. 

It  is  insisted  by  appellant  that  the  written  contract 
provides  for  the  payment  of  a  contingent  fee,  and,  as 
appellees  were  not  successful  within  the  time  fixed, 
and  other  counsel  were  employed,  they  are  not  entitled 
to  any  compensation  whatever. 
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The  special  finding  shows  that  appellees,  who  were 
engaged  in  the  practice  of  law  as  partners,  were  first 
employed  in  September,  1892,  by  appellant,  to  set 
aside,  by  contest  or  otherwise,  the  codicil  to  her 
father's  will,  her  interest  in  such  controversy  being 
over  1500,000.00,  without  any  agreement  as  to  the 
compensation  to  be  paid,  and  that  they  were  engaged 
in  the  investigation  of  the  law  and  facts  of  the  cause 
until  February  16,  1893,  when  a  written  contract  was 
made  and  signed  by  one  of  the  appellees,  which  pro- 
vided: "In  case  said  attorney  succeeds  in  setting 
aside  said  codicil  or  in  obtaining  such  modifications 
thereof  as  may  be  acceptable  to  said  Blanche  W.  Cul- 
bertso'n,  without  the  employment  by  her  of  other  coun- 
sel, then  he  is  to  receive  for  his  services  the  sum  of 
110,000.00,  whether  the  same  be  by  suit  or  not;  pro- 
vided the  same  is  finished  and  accepted  within  sixty 
days  from  this  date.  If  at  the  end  of  sixty  days  from 
this  date  said  attorney  shall  not  have  succeeded  in 
setting  aside  said  codicil  or  securing  a  settlement  sat- 
isfactory to  said  Blanche  W.  Culbertson,  it  is  under- 
stood that  said  time  shall  be  extended  or  a  new  con- 
tract of  employment  made  between  the  parties," 
After  the  execution  of  this  contract,  appellees  con- 
tinued the  investigation  of  said  cause  until  in  April, 
1893,  when  an  action  was  commenced  to  contest  the 
codicil  of  said  will.  Afterwards,  in  May,  additional 
counsel  were  employed  to  assist  appellees  in  said 
cause.  On  June  28,  1893,  appellant  by  letter,  dis- 
missed appellees  and  afterwards  would  not  permit 
them  to  perform  or  discharge  any  duties-  as  attorneys 
in  said  cause,  and  said  cause  was  compromised  No- 
vember 22,  1893,  without  a  trial.  The  special  finding 
shows  that  appellees  were  ready  and  willing  at  all 
times  to  comply  with  their  part  of  the  contract  made 
when  first  employed,  as  well  as  the  written  contract  of 
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February  16,  1893,  and  the  only  reason  why  they  did 
not  render  any  services  as  attorneys  after  June  28, 
1893,  was  because  appellant  would  not  consent  or  per- 
mit them  to  do  so.  There  can  be  but  pne  conclusion 
drawn  from  the  facts  stated  in  the  special  finding,  and 
that  is  that  the  dismissal  of  appellees  by  appellant 
was  without  any  fault  on  their  part. 

It  is  well  settled  that,  where  the  complete  perform- 
ance of  an  attorney's  services  has  been  rendered  im- 
possible,  or  otherwise  prevented,  by  the  client,  the  at- 
torney may,  as  a  rule,  recover  on  a  quantum  meruit  for 
the  services  rendered  by  him.  Scobey  v.  Ross^  5  Ind. 
445;  Brodiey.  WatkinSj  33  Ark.  546;  Webby.  Tres- 
cony  J  76  Cal.  621,  18  Pac.  796;  Moyer  v.  Cantieny^  41 
Minn.  242,  42  N.W.  1060;  McElhinneyy.  Kline,  6  Mo. 
App.  94;  Duke  v.  Harper,  8  Mo.  App.  296;  Kersey  v. 
Oarton,  77  Mo.  645;  Carey  v.  Grant,  59  Barb.  (N.  Y.) 
674;  Badger  v.  Mayer,  8  Misc.  633,  28  N.  Y.  Supp. 
765;  Quint  v.  Ophir  Silver  Mining  Co.,  4  Nev.  304;  3 
Am.  and  Eng.  Ency.  of  Law  (2d  ed.),  425-427;  Weeks 
on  Attorneys  (2d  ed.),  section  334.  If  the  compensation 
agreed  upon  is  contingent  on  the  successful  result  of 
the  suit,  the  measure  of  damages  is  not  the  contingent 
fee,  but  the  reasonable  value  of  the  services  rendered. 
Badger  v.  Mayer,  supra;  Western  Union  Tel.  Co.  v. 
Semmes,  73  Md.  9,  20  Atl.  127;  Durkee  v.  Gum,  41 
Kan.  496,  21  Pac.  673, 13  Am.  St.  300;  Polsley  v.  Ander- 
son, 7  W.  Va.  202,  23  Am.  Rep.  613;  3  Am.  and  Eng. 
Ency  of  Law  (2d  ed.),  427,  431. 

Scobey  v.  Ross,  supra,  is  cited  by  appellant  to  sustain 
said  contention.  In  that  case  Test  and  Scobey,  at- 
torneys, had  a  contract  with  the  client,  Nancy  Boss, 
in  which  she  agreed  to  pay  them  $150.00  of  a  judg- 
ment "when  they  should  collect  the  same."  Scobey, 
one  of  the  attorneys,  collected  (200.00  of  the  judg- 
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ment.  Mrs.  Boss  became  dissatisfied  and  discharged 
said  attorneys  and  employed  others,  she  then  sued 
Scobey  for  the  f200.00  and  recovered  judgment  there- 
for. The  couirt  said  "the  question  arises,  upon  what 
ground  could  Scobey  retain  said  f 200.00  or  any  jmrt 
thereof?  Supposing  the  contract  between  Mrs.  Ross 
and  Messrs.  Test  &  Scobey  valid  and  in  force,  it  had 
not  been  fulfilled.  The  f 500.00  decree  had  been  but  in 
part  collected, and  no  claim  for  compensation  arose  un- 
der the  agreement  till  the  whole  of  said  decree  was  col- 
lected. Supposing  the  contract  valid,  but  broken  and 
rescinded,  then  the  claim  of  Test  &  Scobey  would  only 
be  for  a  reasonable  compensation  for  services  actually 
performed,  with,  perhaps,  damages  for  breach  of  the 
contract;  but  such  compensation  and  damages  could 
not  be  deducted  in  this  suit,  as  no  plea,  notice,  or 
counterclaim  was  filed,  but  the  general  issue  simply 
pleaded."  It  is  clear  that  in  said  case,  if  the  proper 
pleading  had  been  filed,  that  the  attorneys  would  have 
been  entitled  to  a  reasonable  compensation  for  their 
services  in  said  cause  in  the  collection  of  said  $200.00 
and  damages  for  any  breach  of  the  contract  by  the 
client. 

It  is  also  urged  that,  as  said  written  contract  was 
entered  into  after  appellees  had  been  employed  as  at- 
torneys, and  while  the  relation  of  attorney  and  client 
existed,  the  same  was  void;  that  it  is  not  only  impos- 
sible to  recover  upon  the  contract,  but  there  can  be 
no  recovery  on  the  quantum  meruit  for  services  ren- 
dered under  the  contract.  Such  contracts,  however,  if 
invalid,  are  only  presumptively  so,  and  in  such  case 
the  rule  is  that  the  burden  of  proof  is  upon  the  attor- 
ney to  show  the  fairness  of  the  transaction,  and  that 
the  compensation  provided  for  in  such  subsequent 
agreement  does  not  exceed  a  fair  and  reasonable  re- 
muneration for  the  services  which  have  been  rendered, 
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OP  which  it  is  his  duty  to  render.  Elmore  v.  Joknsony 
143  111.  513,  32  N.  E,  413,  36  Am.  St.  401,  and  note  pp. 
413-416,  21  L.  B^  A.  366;  BurnJmm  v.  Ueaelion,  82  Me. 
495,  20  Atl.  80,  9  L.  R.  A.  90,  and  note;  Dickerson  v. 
Bradford,  59  Ala.  581,  31  Am.  Kep.  23;  LeCatt  v.  Sallee, 
3  Porter  (Ala.)115,  29  Am.  Dee.  249;  Weeks  on  Attor- 
neys  (2d  ed.),  sections  346,  363,  364;  3  Am.  and  Eng. 
Ency.  of  Law  (2d  ed.),  433.  The  rule  is  thus  stated  in 
1  Story  Eq.,  section  311:  "But  the  burden  of  estab- 
lishing its  perfect  fairness,  adequacy,  and  equity  is 
thrown  upon  the  attorney,  upon  the  general  rule,  that 
he  who  bargains  in  a  matter  of  advantage  with  a  per- 
son, placing  confidence  in  him,  is  bound  to  show  that 
a  reasonable  use  has  been  made  of  that  confidence;  a 
rule  applying  equally  to  all  persons  standing  in  con- 
fidential relations  with  each  other.'' 

In  Dickerson  v.  Bradford,  supra,  the  court  said: 
^'Having  entered  upon  the  duties  of  the  relation  with- 
out a  contract  stipulating  the  measure  of  compensa- 
tion, the  appellee  and  his  partner,  had  no  other  legal 
claim  on  the  appellant,  than  the  right  to  demand  of 
him  reasonable  compensation  for  their  services.  If 
the  contract  subsequently  made  stipulates  for  a 
greater  compensation,  it  cannot  be  supported,  unless 
it  affirmatively  appears  that  there  is  an  absence  of 
undue  infiuence,  and  the  best  evidence  of  its  absence, 
would  be  that  the  attorneys  gave  to  their  client  the 
information  and  advice,  which  it  would  have  been 
their  duty  to  give,  if  the  client  had  been  dealing  with 
a  stranger,  conferring  on  him  the  same  rights  and  ad- 
vantages, on  the  same  considerations,  which  the  con- 
tract confers  on  them.''  See,  also,  Judah  v.  Trustees, 
Tincennes  University,  23  Ind.  272,  280;  McCorrrUck  v. 
Malin,  5  Blackf.  509,  523.  The  rule  is,  however,  that 
when  such  contracts  cannot  be  upheld  and  enforced 
that  the  attorney  may  recover  the  reasonable  value  of 
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the  services  rendered  on  the  quantum  meruit.  Elmore 
V.  JohnsoUy  supra;  LeCatt  v.  SalleCySupra;  Planters  Bank 
V,  Homberger,  4  Coldw*  (Tenn.)  531;  Weeks  on  Attor- 
neys^ section  364 ;3  Am.  and  Eng.  Ency.of  Law  (2d  ed.), 
433,  and  note  1.  So  that  it  is  not  necessary  to  decide 
whether  said  written  contract  of  February  16,  1893, 
is  invalid  under  the  facts  found,  for  the  reason  that 
even  if  it  is  appellees  are  entitled  to  recover  on  the 
quantum  meruit. 

The  trial  court  in  the  special  finding,  found  the  rea- 
sonable value  of  the  services  rendered  appellant  by 
appellees,  and  stated  as  a  conclusion  of  law  that  ap- 
pellees were  entitled  to  a  judgment  for  that  amount 
against  appellant.  Appellant  insists  that  this  was 
not  a  proper  measure  of  recovery,  but  that,  when  an 
express  contract  has  been  made,  but  not  complied 
with,  and  work  has  been  done  under  it,  which  has  been 
accepted  and  used,  the  measure  of  recovery  is  not  the 
reasonable  value  of  the  work  done,  but  the  benefit 
which  the  other  party  received.  In  support  of  this 
contention  appellant  cites  McClure  v.  Secristj  5  Ind. 
31;  Ricks  v.  Tates,  5  Ind.  117;  Adams  v.  Cosby j  48  Ind. 
155;  Branham  v.  Joint  son,  62  Ind.  259;  Everroad  v. 
Schwartzkopfy  123  Ind.  35.  In  the  cases  cited  the  persons 
employed  to  do  the  work  either  abandoned  the  same 
before  it  was  completed,  or  did  not  perform  the  same 
in  the  time  or  manner  stipulated  in  the  contract;  in 
other  words,  they  had  not  performed  their  part  of  the 
contract,  but  were  guilty  of  a  breach  thereof,  and  for 
that  reason  could  not  recover  thereon,  but  could  only 
recover  on  quantum  meruit  under  the  rules  laid  down 
in  said  cases.  See,  also,  Coe  v.  Smith,  4  Ind.  79,  82,  83, 
58  Am.  Dec.  618;  Major  v.  McLester,  4  Ind.  591.  This 
rule,  however,  does  not  apply  if  the  party  doing  the 
work  has  been  prevented  from  completing  it  by  the 
other  party,  in  violation  of  the  contract    When  the 
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I»erBOD  employed  is  doing  the  work  according  to  con- 
tract, and  is  prevented  from  completing  the  same  by 
the  other  party,  in  violation  of  the  terms  of  said  con- 
tract, the  person  so  prevented  from  performing  his 
part  of  the  contract  can  recover  the  reasonable  value 
of  his  work,  not  exceeding,  however,  the  contract 
price,  on  the  qiiantum  meruit^  or  he  may  sue  upon  the 
contract  for  the  breach  thereof,  and  the  measure  of 
damages  is  the  amount  that  will  compensate  him, 
which  will  include  the  reasonable  value  of  his  work, 
as  well  as  his  loss,  if  any,  on  account  of  not  being  al- 
lowed to  complete  the  same.  Ricks  v.  Yates,  supra; 
Richardson  v.  Eagle  Machine  WorJcSy  78  Ind.  422 ;  Moomy 
V.  York  Iron  Co.,  82  Mich.  263,  46  N.  W.  376;  Clark  on 
Cont,  sections  280,  281,  286;  2  Ency.  of  PI.  and 
Prac,  1010,  and  cases  cited  in  note  2;  3  Am.  and  Eng. 
Ency.  of  Law  (1st  €d.),  921. 

But,  whatever  may  be  the  rule  as  to  other  con- 
tracts, the  rule  as  to  contracts  employing  attorneys  is 
as  we  have  shown,  that  if  the  same  is  broken  by  the 
client  the  attorney  may  recover  on  quantum  meruit  for 
the  reasonable  value  of  his  services,  or  he  may  sue 
upon  the  contract  and  recover  damages  for  its  breach. 
3  Am.  and  Eng.  Ency.  of  Law  (2d  ed.),  425-427;  Weeks 
on  Attorneys  (2d  ed.),  section  334. 

In  the  absence  of  a  contract  fixing  the  amount  of 
compensation,  an  attorney  is  entitled  to  recover  what 
his  services  are  reasonably  worth,  and  it  makes  no 
difference,  as  to  this  right,  whether  the  services  were 
successful  or  not,  unless  the  attorney's  want  of  suc- 
cess was  caused  by  his  negligence  or  bad  faith. 

It  is  true,  as  claimed  by  appellant,  that  an  attorney 
cannot  recover  for  services  which  are  absolutely  use- 
less, as  held  in  Hill  v.  Featherston,  7  Bing.  569,  20  E.  C. 
L.  304;  Sill  v.  Thomas,  8  Car.  &  P.,  762,  34  E.  C.  L.  624; 
Bill  V.  Allen,  2  M.  &  W.  284.    This  doctrine,  however, 
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is  pnt  upon  the  ground  that,  if  the  attorney  had  po8- 
eessed  th€  proper  knowledge,  or  had  exercised  the  dili- 
gence required,  that  he  would  have  known  that  the 
steps  taken  and  services  rendered  were  unnecessary 
and  improper;  in  other  words,  in  the  cases  cited  it  was 
held  that  if  through  ignorance,  want  of  skill,  or  neg- 
ligence, or  all,  the  attorney  had  taken  steps  and  ren- 
dered services  that  were  unnecessary  and  entirely 
useless,  he  could  not  recover  therefor.  This  is  a  rule 
that  applies  not  only  to  attorneys,  but  to  physicians, 
surgeons,  and  others  whose  profession,  business  or 
occupation  requires  skill  and  knowledge,  and  the  use 
of  care  in  its  performance.  It  is  not  claimed,  how- 
ever, by  appellant  that  appellees  failed  to  perform  any 
duty  that  was  necessary  to  protect  the  interests  of  ap- 
pellant, or  that  they  did  anything  for  her  that  was  un- 
necessary or  useless,  nor  is  there  any  finding  showing 
that  appellees  were  lacking  in  skill  and  knowledge,  or 
that  they  were  guilty  of  any  negligence  in  the  services 
rendered  by  them. 

If  appellees  were  engaged  in  the  practice  of  law  as 
partners,  and  appellant  employed  one  of  them  to  ren- 
der services  for  her  as  an  attorney,  the  other  appellee 
would  have  an  interest  in  the  compensation  for  such 
services,  and  under  our  code,  in  an  action  to  recover 
the  same,  would  at  least  be  a  proper  party  plaintiff. 

Under  the  facts  stated  in  the  special  finding  appel- 
lees were  entitled  to  a  judgment  against  appellant  for 
the  reasonable  value  of  the  services  rendered  by  them, 
as  well  as  for  the  sum  expended  by  them  for  expenses 
in  connection  with  their  employment  as  her  attorneys. 
There  is  no  available  error  in  the  record. 

It  is  proper  to  say,  that  even  if  the  evidence  was  in 
the  record,  under  the  law  as  declared  in  this  opinion, 
and  the  settled  rule  in  regard  not  to  weighing  the 
evidence  when  there  is  a  conflict  in  the  same,  the  con* 
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elusion  reached  would  be  the  same ;  that  is,  that  there 
is  no  available  error  in  the  record.  Judgment  af- 
firmed. 

Skelton  v.  The  State. 

.    [No.  18,881.    Filed  March  8,  1898.]  'uTW 

|t52    t&2 

Cbiminal  Law. — Affidavit  and  Information. — An  affidavit  and  infor-  ^  eal 
mation  charging  defendant  with  stealing  turkeys  is  not  bad  for  }^  |^ 
failure  to  state  that  the  turkeys  were  domestic  and  in  possession  of 
the  owner  where  it  is  charged  that  they  were  owned  by  the  person 
therein  named  and  were  of  a  given  valua    jp.  64£.  ^STSl 

Same.— Special  Judge. — Objection. — Watrer.— Where  in  the  trial  of  a  4SLJS4 
criminal  cause  on  motion  of  the  State  for  a  change  of  venue  from 
the  regular  judge,  a  special  judge  is  appointed  to  try  the  cause  with- 
out objection  by  defendant,  he  thereby  waives  his  right  to  question 
the  jurisdiction  of  the  judge  appointed  by  the  regular  judge. 
pp,  64S,  64S, 

8amb. —  Verdict, — Indeterminate  Sentence  Law.— Petit  Larceny. — 
Indiana  Reformatory  Act. — A  iierdict  simply  stating  the  age  of 
defendant  and  that  he  is  guilty  of  petit  larceny  as  charged  in  the 
indictment,  without  fixing  the  punishment  to  be  inflicted,  is  author- 
ized by  the  Reformatory  Act  (Acts  1897,  p.  69),  where  defendant  is 
over  sixteen  and  less  than  thirty  years  of  age.    pp.  64s,  644. 

Samb. — Indeterminate  Sentence  Law. — Invasion  of  Right  to  Trial 
by  Jury. — Constitutional  Law. — Indiana  Reformatory  Act. — The 
provision  of  section  18,  article  1,  of  the  constitution  granting  the 
accused  in  all  criminal  prosecutions  the  right  to  a  trial  by  jury  is 
not  violated  by  the  Reformatory  A.ct  (Acts  1897,  p.  69)  in  not  re- 
quiring the  jury  to  fix  the  punishment  of  defendant    pp.  6^4,  645. 

Samb. — Indeterminate  Sentence  Law. — Failure  of  Court  to  Fix  Mini- 
mum Puniahment.—Indiana  Reformatory  Act — In  the  trial  of  a 
criminal  cause,  under  the  indeterminate  sentence  law  of  1897  (Acts 
1897,  p.  69),  the  failure  of  the  court  to  fix  the  minimum  punishment 
in  the  sentence  is  not  error  of  which  defendant  can  complain,  p.  648. 

Prom  the  Montgomery  Circuit  Court.  Aflirmed. 

G.   W.  Paul,  H.  D.   Van  Cleave  and  W.  B.  Pavl, 
for  appellant. 

W.  A.  KetchaMy  Attomey-Greneral,  Dumont  Kennedy 
and  MerriU  MooreSj  for  State. 
Vol.  149—41 
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Howard,  C.  J. — On  aflSdavit  and  information  by  the 
prosecuting  attorney,  the  appellant  was  found  guilty 
of  petit  larceny,  and  sentenced  to  the  Indiana  Re- 
formatory. The  property  alleged  to  have  been  stolen 
consisted  of  "forty-six  turkeys,  then  and  there  the  pe^ 
sonal  property  of  Delila  Todd;"  and  it  is  assigned  and 
argued  as  error  that  the  court  overruled  a  motion  in 
arrest  of  judgment,  for  the  reason  that  the  affidavit 
and  information  fail  to  state  that  the  turkeys  were  do- 
mestic, and  in  the  possession  of  Delila  Todd  or  some 
other  person.  The  argument  is  that  the  turkeys  might 
be  wild  ones,  and  therefore  not  the  property  of  any 
person,  and  hence  not  subject  to  larceny.  It  is  alleged, 
however,  that  they  were  "the  personal  property  of 
Delila  Todd;"  and  this  sufficiently  shows  her  owner- 
ship. Turner  v.  iStoie,  102  Ind.  425.  Their  value  is 
also  alleged.  If  the  turlfeys  were  owned  by  Delila 
Todd,  and  were  of  a  given  value,  they  could  not,  at  the 
same  time,  be  mere  game  birds,  untamed  rangers  of 
the  forest  and  the  prairie. 

It  is  said,  further,  in  support  of  the  motion  in  arrest 
of  judgment,  that  the  court  had  no  jurisdiction  to  try 
the  case,  for  the  reason  that  the  regular  judge,  on  mo- 
tion by  the  State  for  a  change  of  venue  from  the  judge, 
sustained  the  motion,  and  appointed  in  his  own  stead 
the  special  judge  who  presided  below.  It  may  be,  as 
counsel  argue,  that  the  statute  does  not  give  the  State 
the  right  in  a  criminal  cause  to  move  for  a  change  of 
venue  from  the  judge.  This,  however,  would  not  de- 
prive the  regular  judge  of  the  power  to  appoint  an  at- 
torney in  good  standing  to  try  one  or  more  causes,'  or 
to  hold  court  in  his  stead.  Several  sections  of  the  stat- 
ute make  provisions  for  the  appointment  of  special 
judges.  Sections  1429,  1444,  1446,  1447,  Burns'  R.  S. 
1894  (1371a,  1381,  1383,  1383a,  Homer^s  R.  S.  1897). 
More  than  this,  however,  the  appellant  went  to  trial, 
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and  submitted  himself  without  objection  to  the  juris- 
diction of  one  who  had  at  least  colorable  authority  to 
preside  as  judge.  Appellant  could  not  thus  play  fast 
and  loose  with  the  court, — assume  that  it  had  juris- 
diction to  acquit  him,  but  no  jurisdiction  to  convict 
him.  By  not  objecting  at  the  time  of  the  trial,  he 
waived  all  right  to  question  the  jurisdiction  of  the 
judge  appointed  by  the  regular  judge  to  preside  at 
that  trial.  State  v.  Murdoch,  86  Ind.  124;  Smurr  v. 
State,  105  Ind.  125;  Schlungger  v.  State,  113  Ind.  295; 
Greenwood  v.  State,  116  Ind.  485.  In  Smurr  v.  State, 
supra,  it  was  said  that  "where  a  pari:y  goes  to  trial 
without  objection  before  a  judge  assuming  to  act 
under  color  of  authority,  he  cannot,  after  judgment 
OP  conviction,  successfully  make  the  objection  that 
the  judge  had  no  authority  to  try  the  cause." 

One  of  the  reasons  given  why  the  motion  for  a  new 
trial  should  have  been  awarded  is  that  "The  verdict  of 
the  jury  is  contrary  to  law."  The  reason  so  given  is 
based  on  the  fact  that  the  jury  did  not  state  in  their 
verdict,  as  required  by  section  1906,  Burns'  R.  S.  1894 
(1837,  R.  S.  1881),  "the  amount  of  fine  and  the  punish- 
ment to  be  inflicted."  It  is  true  that  the  statute  cited 
does  require  that  the  fine  and  punishment  should 
be  stated  in  the  verdict  when  the  trial  is  by  a  jury. 

But  by  section  eight  of  an  act  approved  February  26, 
1897  (Acts  1897,  p.  69),  in  force  at  the  time  of  the  trial 
of  this  cause,  it  is  provided  that:  "In  all  cases  of 
felony  tried  hereafter  before  any  court  or  jury  in  this 
State,  if  the  court  or  jury  find  the  person  on  trial 
guilty  of  a  felony,  it  shall  be  the  duty  of  such  court 
or  jury  to  further  find  and  state  whether  or  not  the  de- 
fendant is  over  sixteen  (16)  years  of  age  and  less  than 
thirty  (30)  years  of  age.  If  such  defendant  be  found 
to  be  between  said  ages,  and  he  be  not  guilty  of 
treason  or  murder  in  the  first  or  second  degree,  it  shall 
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only  be  stated  in  finding  of  the  court  or  verdict  of  the 
jury,  that  the  defendant  is  guilty  of  the  crime  charged, 
naming  it,  and  that  his  age  is  that  found  by  it  or  them 
to  be  his  true  age." 

As  petit  larceny  may  be  punished  by  imgrisonment 
in  the  state  prison  it  is,  under  our  statutes,  a  felony. 
Section  1642,  Burns'  K.  S.  1894  (1573,  R.  S.  1881),  It 
therefore  follows  that,  under  the  provisions  above 
cited  from  the  act  of  1897,  if  valid,  the  verdict  was 
sufficient ;  for  it  was  therein  stated  that  the  appellant 
was  guilty  of  petit  larceny,  and  that  his  age  was 
twenty -two  years.  Counsel,  however,  contend  that  the 
provisions  cited,  as  to  the  form  of  verdict  to  be  re- 
turned by  the  jury,  cannot  be  valid,  for  the  reason  that 
they  invade  the  constitutional  right  of  trial  by  jury. 
The  constitution  provides  that:  "In  all  criminal 
prosecutions  the  accused  shall  have  the  right  to  a  pub- 
lic trial  by  an  impartial  jury  in  the  county  in  which 
the  offense  shall  have  been  committed;  to  be  heard  by 
himself  and  counsel;  to  demand  the  nature  and  cause 
of  the  accusation  against  him,  and  to  have  a  copy 
thereof;  to  meet  the  witnesses  face  to  face;  and  to 
have  compulsory  process  for  obtaining  witnesses  in  his 
favor."    Const.,  Art.  1,  section  13. 

We  are  unable  to  see  that  any  of  these  beneficent 
provisions  of  the  bill  of  rights  is  violated  by  not  re- 
quiring the  jury  to  fix  the  punishment.  Our  statute, 
it  is  true,  as  we  have  seen,  has  heretofore  provided 
that  the  jury  shall  in  their  verdict  name  the  punish- 
ment to  be  infiicted.  But  the  constitution  makes  no 
such  requirement;  and  that  which  the  statute  haa 
done  the  statute  may  undo,  provided  it  remain  within 
the  bounds  fixed  by  the  constitution.  The  last  act  of 
the  legislature  controls  in  case  of  conflict.  Indeed, 
aside  from  any  statutory  requirement,  the  fixing  of 
punishment  cannot  be  considered  as  any  necessary 
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part  of  the  trial  of  a  cause.  When  the  verdict  or  find- 
ing has  determined  the  existence  of  the  crime  charged, 
the  trial  is  ended,  and  the  punishment  to  be  there- 
after inflicted  is  the  sentence  which  the  court  pro- 
nounces under  the  law  then  in  force.  The  fixing  of 
such  punishment  seems  to  be  a  proper  function  of  a 
court,  rather  than  of  a  jury,  a  matter  of  judgment, 
rather  than  of  finding  or  verdict.  Certainly,  the  leav- 
ing of  this  duty  to  the  court  instead  of  to  the  jury,  as 
the  act  in  question  does,  is  no  invasion  of  the  sacred 
right  of  trial  by  jury.  Artitle  six  of  the  amendments 
to  the  constitution  of  the  United  States  secures  the 
same  right  to  jury  trial  in  all  criminal  prosecutions; 
but  it  has  never  been  held  that  the  practice  in  the 
federal  courts,  according  to  which  the  court  and  not 
the  jury  fixes  the  punishment,  is  an  infringement  of 
the  right  of  trial  by  jury  guaranteed  by  the  consti- 
tution. 

Neither  is  the  provision  in  question  a  violation  of 
the  constitution,  which  provides  that:  "In  all  crim- 
inal cases  whatever,  the  jury  shall  have  the  right  to 
determine  the  law  and  the  facts."  Const.,  Art  1,  sec- 
tion 19.  The  law,  when  applied  to  the  facts  found,  de- 
termines the  guilt  or  innocence  of  the  accused,  and,  in 
case  of  guilt,  determines  the  crime  committed.  Of 
all  this  the  jury  has  supreme  control,  under  the  con- 
stitution. But  the  sentence  is  the  judgment  of  the 
court  as  to  what,  within  the  statutory  limits, .  oug'ht 
to  be  the  proper  punishment  for  the  crime  of  which 
the  defendant  has  been  convicted. 

We  do  not  think,  therefore,  that  the  verdict  provided 
for  in  the  new  statute  is  any  violation  of  the  consti- 
tution. The  right  of  trial  by  jury,  the  right  to  have 
the  innocence  or  guilt  of  the  person  charged  with 
crime  determined  solely  by  a  jury  of  his  peers,  is  as 
fully  guarded  under  the  present  as  under  the  former 
statute. 
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But  it  is  further  contended  that  said  section  eight 
of  the  act  of  1897  is  invalid  for  at  least  two  other  rea- 
sons: (1)  That  it  fails  to  provide  for  a  definite  sentence 
for  the  crime  of  which  the  defendant  has  been  con- 
victed; and  (2)  that  it  attempts  to  confer  judicial 
powers  or  duties  upon  the  board  of  managers  of  the 
reformatory. 

Section  sixteen  of  article  one  of  the  constitution 
provides,  among  other  things,  that:  "All  penalties 
shall  be  proportioned  to  the  nature  of  the  oflfense."  By 
section  2007,  Burns*  R.  S.  1894  (1934,  R.  S.  1881),  petit 
larceny  may  be  punished  with  a  jail  sentence,  together 
with  fine  and  disfranchisement;  or  it  may  be  punished 
by  imprisonment  in  the  state  prison,  also  with  fine  and 
disfranchisement.  In  section  eight,  supra,  of  the  act  here 
under  consideration,  provision  is  made  for  cases  pun- 
ishable by  imprisonment  in  the  state  prison.  As 
the  jury  in  this  case  brought  in  their  verdict  under 
the  act  of  1897,  the  punishment  must  therefore  be  that 
provided  for  petit  larceny,  in  the  latter  ease,  which  is 
that  the  defendant  "be  imprisoned  in  the  state  prison 
not  more  than  three  years  nor  less  than  one  year,  fined 
in  any  sum  not  exceeding  five  hundred  dollars,  and  dis- 
franchised and  rendered  incapable  of  holding  any  of- 
fice of  trust  or  profit  for  any  determinate  period.*'  Sec- 
tion 2007,  supra.  As  appellant  was  found  to  be 
twenty-two  years  of  age,  the  act  of  1897  modifies  the 
punishment  so  provided  for  by  substituting  the  re- 
formatory for  the  state  prison. 

But  it  is  said  that  the  court  failed  to  assess  any 
definite  term  of  imprisonment  as  punishment  for  the 
offense  of  which  the  defendant  was  found  guilty.  The 
judgment  of  the  court  was  as  follows:  "It  is  there- 
fore considered,  ordered,  and  adjudged  and  decreed 
by  the  court  that  the  defendant,  Charles  Skelton,  is 
guilty  of  petit  larceny,  and  that  his  age  is  twenty-two 
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years;  that,  for  the  offense  by  him  so  committed,  he 
be  confined  by  the  board  of  managers  of  the  Indiana 
Reformatory,  at  the  Indiana  Reformatory,  or  at  such 
place  as  may  be  designated  by  such  board  of  man- 
agers where  he  can  \)e  most  safely  and  properly  cared 
for,  for  a  term  not  more  than  three  years.  It  is  further 
considered  and  adjudged  that  the  defendant  pay  the 

costs  herein  taxed  at  S .     The  sheriff  of  Mont- 

gomery  county,  Indiana,  is  hereby  charged  with  the 
due  execution  of  the  foregoing  judgment." 

The  writer  is  of  opinion  that  this  judgment  was  not 
a  compliance  with  either  section  2007,  Burns'  R.  S. 
1894  (1934,  R.  S,  1881),  or  with  section  eight  of  the  act 
of  February  26,  1897.  The  former  section,  as  to  the 
punishment  for  petit  larceny,  is  still  in  full  force,  only 
in  so  far  as  it  is  modified  by  the  latter  act.  By  the  old 
section  the  maximum  limit  of  imprisonment  in  the 
state  prison  for  the  crime  of  petit  larceny  is  three 
years,  and  the  minimum  limit  one  year.  By  the  new 
act,  as  we  have  seen,  in  case  the  criminal  is  between 
sixteen  and  thirty  years  of  age,  as  was  the  case  here, 
the  reformatory  is  substituted  for  the  prison,  and  it 
is  provided  that  it  shall  be  adjudged,  as  a  part  of  the 
sentence  of  the  court,  "that  he  be  confined  therein  for 
a  term  not  less  than  the  minimum  time  prescribed  by 
the  statutes  of  this  state,  as  a  punishment  for  such 
offense,  and  not  more  than  the  maximum  time  pre- 
scribed by  such  statutes  therefor. '^  The  writer  does 
not  think  it  is  to  be  understood  that  the  legislature 
intended  by  the  law,  as  so  modified,  that  the  court 
should  abdicate  its  function  to  adjudge  what  punish- 
ment, within  the  limits  fixed  by  the  statute,  should  be 
meted  out  to  a  defendant  for  a  crime  of  which  he 
should  be  convicted. 

The  majority  of  the  court,  however,  for  reasons 
given  in  Miller  v.  fiftofe,  an^e,  607,  are  of  opinion  that 
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the  statute  authorizes  and  requires  an  indeterminate 
sentence  of  imprisonment  in  this  case,  and  that  the 
judgment  should  therefore  be  affirmed.  The  circum- 
stances that  the  court  failed  to  provide  that  the  ap- 
I>ellant  should  be  imprisoned  for  a  term  not  less  than 
one  year,  and  that  he  should  be  fined  and  disfran- 
chised, are  not  errors  of  which  he  can  complain.  8tak 
V,  Arnold^  144  Ind.  651.    Judgment  ^.fflrmed.    . 
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LiLLT  ET  AL.    V.  ThE   CiTY  OP  ISDIASAPOUB. 
[No.  18,019.    Filed  March  9,  1898.] 

MuKicn*AL  CORPOfLATiOff.  ^  Appropriation  for  Entertainmeni  of 
ConventiorL^Private  Svbwriptions.'^Right  of  City  to  Unexpended 
Balance. — Having  been  invested  with  special  authority  bj  the  legis- 
lature, the  common  council  of  the  city  of  Indianapolis  appropriated 
$75,000.00  out  of  the  treasury  of  the  city  for  the  purpose  of  defray- 
ing the  legitimate  expense  in  the  preparation  for  the  reception  and 
entertainment  of  the  twenty-seventh  National  Encampment  of  the 
Grand  Army  of  the  Republic.  The  ordinance  appropriating  the 
money  created  an  "encampment  committee"  the  members  of 
which  were  vested  with  the  power  of  disbursing  the  funds  appro- 
priated. Before  the  said  ordinance  was  passed  the  president  and 
secretary  of  the  Ck>mniercial  Club,  an  incorporated  body,  the  prim- 
ary object  of  which  is  to  promote  the  business  and  commercial  in- 
terests of  the  city,  appeared  before  the  finance  committee  of  the 
common  council,  and  represented  that  it  would  be  impossible  to  se- 
cure private  subscriptions  in  a  sufficient  sum,  and  stated  that  if  the 
appropriation  was  made  by  the  city,  that  such  appropriation  should 
only  be  drawn  upon  to  make  up  any  deficiency  after  the  private 
subscriptions,  of  which  the  Commercial  Club  had  charge,  were  en- 
tirely exhausted,  and  that  any  unexpended  balance  of  the  fund  ap- 
propriated by  the  city  should  be  turned  into  the  city  treasury.  Of  the 
$75,000  appropriated  the  '*  encampment  committee"  appointed  by  tiie 
dty  turned  over  $35,000  to  the  citizens'  executive  board  upon  an 
order  signed  by  the  chairman  to  the  effect  that  it  would  be  paid 
out  for  legitimate  expenses  only,  and  any  unexpended  balance  re- 
maining should  be  turned  back  into  the  city  treasury.  The  citizens' 
executive  board  also  had  charge  of,  but  kept  in  a  separate  account, 
the  funds  collected  by  the  Commercial  Club.  After  the  encamp- 
ment had  been  held,  there  remained  a  balance  of  $584.75  belongiDg 
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to  the  city's  aooonnt,  which,  with  some  money  belonging  to  the  ex- 
ecutive board,  was  turned  over  to  the  city  treasurer.  Hddj  that 
the  city  had  no  claim  to  any  unexpended  balance  of  funds  which 
had  been  collected  by  the  Commercial  Club.  pp.  651-669. 
MuinoiPAL  Corporation.— Jfo/iue  of  Common  Council, — Courts  will 
not  inquire  into  the  motive  of  the  common  council  of  a  city  in  the 
enactment  of  an  ordinance,    p.  665. 

From  the  Marion  Circuit  Court.     Reversed, 

Albert  Baker,  Edward  Daniels,  Ferdinand  Winter 
and  Woollen  &  Woollen,  for  appellants. 

J.  B.  Curtis,  J.  S,  Duncan,  C.  W.  Smith,  H.  H. 
Hombrook  and  Ayers  &  Jones,  for  appellee. 

Jordan,  J. — The  city  of  Indianapolis  sued  in  the 
lower  court,  and  the  relief  which  she  sought  under  her 
complaint  in  the  action  was  an  accounting  to  her 
from  each  and  all  of  the  defendants  for  certain  sums 
of  money  which  it  was  charged  had  been  converted, 
which,  in  the  aggregate,  as  alleged,  amounted  to 
120,000.00,  and  judgment  was  demanded  accordingly. 
The  parties  made  defendants  to  the  action  were  Eli 
Lilly,  William  Fortune,  and  the  Commercial  Club  of 
Indianapolis;  also  John  W.  Murphy,  August  Keifer, 
Hugh  H.  Hanna,  James  L.  Reach,  Albert  Sahm, 
Michael  Steinhauer  and  Benjamin  C.  Shaw,  these  last 
named  defendants  having  constituted  the  members  of 
the  encampment  committee,  created  by  said  city,  and 
invested  with  the  duty  and  power  of  receiving  and 
disbursing  the  money  appropriated  by  said  city  of  Indi- 
anapolis to  defray  the  legitimate  expenses  that  might 
be  incurred  by  reason  of  the  holding  therein  of  the 
National  Encampment  of  the  Grand  Army  of  the  Re- 
public in  the  year  of  1893.  The  defendants,  Lilly,  For- 
tune, and  the  Commercial  Club  separately  demurred  to 
the  complaint  for  insuflBciency  of  facts.  The  defend- 
ants who,  as  stated,  composed  the  encampment  com- 
mittee, jointly  demurred  for  a  like  reason.    The  court 
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overruled  the  demurrers  of  Lilly  and  Fortune,  and 
they  each  excepted.  The  demurrers  of-  the  C!ommer- 
cial  Club,  and  the  other  defendants  were  sustained, 
and  judgment  was  rendered  in  favor  of  all  the  last- 
mentioned  defendants  against  the  city  on  their  de- 
murrers to  the  complaint.  The  defendants  Fortune 
and  Lilly  each  filed  their  separate  answers  to  the  com- 
plaint in  five  paragraphs,  setting  up  afllrmative  mat- 
ter as  a  defense.  The  plaintiff  demurred  to  each 
paragraph  of  these  answers,  which  demurrers  the 
court  sustained,  over  the  exceptions  of  said  defend- 
ants. Subsequently,  upon  the  complaint*  of  Lilly  and 
Fortune,  the  court  ordered  that  the  Commercial  Club 
be  again  made  a  party  to  the  action,  and  be  required 
to  interplead  with  the  city  of  Indianapolis  in  respect 
to  the  claim  which  the  latter  made  against  Lilly  and 
Fortune  for  the  recovery  of  the  money,  as  in  the  com- 
plaint set  up  and  alleged.  In  obedience  to  this  order 
of  the  court,  the  Commercial  Club  appeared  by  its 
attorneys,  and  filed  a  cross-complaint,  making  the  city 
of  Indianapolis,  Lilly,  and  Fortune  parties  defendant 
thereto,  and  the  club  asserted  in  its  cross-complaint 
the  right  to  recover  the  money  from  Lilly  and  Fortune 
claimed  by  the  city.  The  city  of  Indianapolis  and 
Fortune  and  Lilly  separately  demurred  to  the  cross- 
complaint  for  insufficiency  of  facts,  and  these  demur- 
rers were  sustained;  and,  said  club  electing  to  stand 
by  its  cross-complaint,  judgment  was  rendered  against 
it  in  favor  of  each  of  the  demurrants.  Thereafter 
Fortune  and  Lilly  both  refused  to  plead  further,  and 
each  elected  to  abide  by  his  answer,  thereupon  the 
court  rendered  its  judgment  against  them  in  favor  of 
the  city  of  Indianapolis  for  |5,537.50,  being  the  prin- 
cipal and  interest  of  the  money,  to  wit,  f5,000.00, 
which  the  plaintiff  alleged  these  defendants  had 
wrongfully  converted.     From  this  judgment  Lilly  and 
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Fortune  have  appealed  to  this  court,  and  their  sepa- 
rate assignment  of  errors  are  based  on  the  rulings  of 
the  court  in  holding  the  complaint  sufficient  on  de- 
murrer as  against  them,  and  in  sustaining  the  de- 
murrers of  the  appellee,  the  city  of  Indianapolis,  to 
their  separate  answers.  The  Commercial  Club  has 
also  assigned  cross-errors,  based  on  the  court's  action 
in  sustaining  the  demurrers  of  the  appellants  Lilly 
and  Fortune,  and  that  of  the  city  of  Indianapolis,  to 
its  cross-complaint,  and  it  prays  that  the  judgment 
rendered  against  it  in  favor  of  these  parties  be  re- 
versed. Appellants  Lilly  and  Fortune  each  contend 
that  the  complaint  is  not  sufficient  in  facts  to  warrant 
the  judgment  rendered  against  them  in  favor  of  the 
appellee.  The  complaint  is  quite  lengthy  and  is  re- 
plete with  copies  of  papers  and  documents  filed  with, 
and  designed  to  be  'made  parts  thereof.  "The  follow- 
ing are  substantially  the  essential  facts  as  disclosed 
by  the  complaint  and  its  exhibits:  The  appellee,  city 
of  Indianapolis,  is  a  municipal  corporation,  and  the 
Commercial  Club  is  a  private  incorporated  body,  sit- 
uated in  said  city,  and  its  primary  object  is  to  promote 
the  business  and  commercial  interests  of  such  city. 
During  the  years  1892,  1893,  and  1894,  appellant  Eli 
Lilly  was  the  president  of  this  club,  and  his  co-appel- 
lant, William  Fortune,  was  its  secretary.  It  appears 
that  through  the  efforts  made  and  steps  taken  by 
this  club,  the  Grand  Army  of  the  Republic  was  in- 
duced to  select  the  city  of  Indianapolis  as  the 
place  for  holding  its  national  encampment  in  1893. 
Among  the  several  standing  committees  of  the  said 
Commercial  Club,  was  one  which  was  denominated 
and  styled  the  "Committee  on  Assemblages,"  and  it 
was  charged  with  the  duty  of  securing  political 
parties  and  other  organizations  to  hold  their  various 
conventions  or  meetings  at  the  city  of  Indianapolis, 
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and  it  was  authorized  to  take  the  necessary  steps  to 
provide  for  the  holding  of  such  conventions,  and  for 
the  entertainment  of  the  visitors  and  members  attend- 
ing the  same.     By  reason  of  the  committee  on  assem- 
blages being  charged  with  this  duty,  it  appears  to 
have  taken  the  initiatory  steps  in  regard  to  formula- 
ting plans  and  measures  designed  to  carry  into  effect 
the  entertainment  of  the  visitors  and  the  members 
of  the  Grand  Army  Encampment  during  the  time  of 
its  session  at  said  city.    Consequently,  in  Septembw, 
1892,  this  committee  adopted  a  resolution  requesting 
the  api>ellant  Lilly  to  become  the  chairman  of  a  citi- 
zens' executive  committee,  which   it    was   designed 
should  assume  the  responsibility  of  carrying  out  the 
means  and  measures  provided  relative  to  said  en- 
campment.    In  pursuance  of  this  request,  Lilly  seems 
to  have  formulated  a  general  plan  for  an  organization 
of  the  citizens  of  the  city,  and  on  the  12th  day  of  De- 
cember, 1892,  his  plan  or  scheme  pertaining  to  such 
purpose  was  submitted  to  a  mass  meeting  composed  of 
citizens  of  Indianapolis,  and  the  plan  prepared  by  him 
was  approved  and  adopted  by  said  meeting,  and  an 
executive  board  or  committee  was  created,  and  its 
officers  were  to  consist  of  a  chairman,  vice  chairman, 
executive   director,   secretary,  and   treasurer.     Lilly 
was  selected  as  its  chairman.  Fortune  as  executive 
director,  and  Albert  Gall  as  its  treasurer.       Other 
committees  were  appointed,  among  which  was  one  on 
finance,    and   another   on    legislative    matters,    etc. 
Prior  to  November  1,  1891,  the  Commercial  Club's 
committee  on  assemblages  had  received  from  sub- 
scriptions on  the  part  of  citizens  certain  sums  of 
money  donated  as  a  fund  to  aid  it  in  its  proposed 
work,  and  after  that  date  it  received  additional  sub- 
scriptions to  its  fund.     Ten  per  cent,  of  the  latter  was 
payable  without  any  conditions,  and  the  remainder 


NOVEMBER  TERM,  1897— Vol.  149.        653 


Lilly  et  (U.  v.  The  City  of  Indianapolis. 


was  payable  contingently  in  the  event  that  either  the 
National  Convention  of  the  Democratic  party,  in  1892, 
or  the  G.  A.  R.  Encampment  of  1893,  be  held  at  Indi- 
anapolis. Subsequently,  a  third  subscription  to  the 
fund  of  the  assemblage  committee  was  obtained, 
which  was  to  be  applied  to  the  expenses  of  the  Twen- 
ty-seventh National  Encampment  of  the  G.  A.  R., 
to  be  held  in  Indianapolis  in  September,  1893.  The 
complaint  alleges  that  the  total  sum  collected  and  re- 
ceived by  the  Commercial  Club,  through  its  committee 
on  assemblages,  upon  these  several  subscriptions, 
amounted  to  over  f  50,000.00,  of  which  |22,396.22  was 
paid  and  collected  on  the  two  last-mentioned  sub- 
scriptions. On  March  20,  1893,  the  common  council 
of  the  city  of  Indianapolis,  having  been  invested  with 
special  authority  by  the  legislature  to  that  effect, 
adopted  an  ordinance,  which  was  approved  by  the  . 
mayor,  whereby  f75,000.00  was  appropriated  out  of 
the  money  in  the  treasury  of  the  city  for  the  purpose 
of  defraying  the  legitimate  expenses  arising  out  of  the 
preparation  for  the  reception  and  entertainment  of 
the  Twenty-seventh  National  Encampment  of  the 
Grand  Army,  and  it  was  provided  in  the  ordinance 
that  the  money  so  appropriated  was  to  be  paid  out  of 
the  city  treasury  on  warrants  drawn  by  the  city  comp- 
troller in  favor  of  a  committee  composed  of  seven  cit- 
zens,  denominated  the  "Encampment  Committee,'' 
which  committee  the  ordinance  created,  and  desig- 
nated the  persons  who  were  to  constitute  the  same; 
these  being  the  defendants  heretofore  mentioned. 
This  committee  was  vested  with  the  power  of  disburs- 
ing the  money  appropriated  by  the  city  under  this  or- 
dinance, and  was  charged  with  the  duty  of  taking 
vouchers,  showing  the  purpose  to  which  it  was  ap- 
plied. It  is  alleged  in  the  complaint  that,  before  the 
adoption  of  this  ordinance,  at  a  meeting  of  the  finance 
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committee  of  the  common  council,  appellants,  Lilly  and 
Fortune,  as  president  and  secretary  of  the  Commercial 
Club,  and  as  chairman  and  executive  director  of  the 
citizens  executive  board,  appeared  before  said  finance 
committee,and  stated  to  its  members  in  substance,  that 
it  would  be  impossible  to  secure  by  private  subscrip- 
tions a  sum  sufficient  for  the  payment  of  the  expenses 
of  the  encampment,  and  that  the  city  ought  to  make  an 
appropriation ;  that  if  it  would  do  so,  no  part  of  such 
appropriation  would  be  used  or  drawn  upon  for  the 
encampment  expenses  until  the  whole  amount  sub- 
scribed or  to  be  subscribed  to  the  fund  of  the  com- 
mittee on  assemblages  had  been  exhausted;  and  that 
the  city's  appropriation  should  only  be  drawn  upon 
to  make  up  any  deficiency  existing  after  said  commit- 
tee's fund  had  been  exhausted;  and  further  stated  to 
said  committee  that,  in  the  event  the  city  made  an 
appropriation,  after  all  of  the  expenses  of  the  encamp- 
ment had  been  paid,  any  unexpended  balance  of  the 
fund  appropriated  by  the  city  or  of  the  funds  sub- 
scribed to  the  assemblage  committee,  together  with 
the  proceeds  arising  out  of  the  sale  of  lumber  or  other 
materials,  would  be  turned  into  the  treasury  of  the 
city.  It  is  alleged  that,  but  for  these  statements  and 
promises  so  made  by  the  defendants  Lilly  and  For- 
tune to  this  finance  committee,  the  latter  would  have 
reported  the  ordinance  back  to  the  council  with  the 
recommendation  that  it  be  not  passed,  and  no  appro- 
priation would  have  been  made  by  the  city.  That, 
after  these  statements  were  made  by  Lilly  and  For- 
tune to  said  committee,  it  adjourned  without  any  ac- 
tion, and  thereafter  it  reported  the  ordinance  back  to 
the  common  council,  without  making  any  recommen- 
dation in  regard  to  it,  and  it  was,  after  being 
amended  in  some  particulars,  passed  by  the  common 
council.    The  further  averment  is  made  that  the  coun- 
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cil  intended  that  the  money  appropriated  by  the  or- 
dinance should  be  supplementary  to  the  subscription 
fund  of  the  assemblage  committee.  Of  the  amount 
appropriated  by  the  city  under  the  ordinance,  the  en- 
campment committee  at  different  times  received 
from  the  city  treasury  sum«  of  money  aggregating 
135,000.00.  It  appears  that  this  committee,  instead 
of  disbursing  the  money  received  by  it  from  the  city, 
finally  decided  that  it  would  be  less  trouble  and  ex- 
pense to  turn  over  the  money  to  the  treasurer  of  the 
citizens'  executive  committee  upon  requisition  of  its 
chairman,  and  it  formulated,  for  the  purpose  of  trans- 
ferring the  money  from  its  hands  to  said  treasurer,  to 
be  used  by  Lilly  as  chairman  of  the  executive 
board  in  making  requisitions  on  the  encampment  com- 
mittee, for  the  money,  a  blank  form  of  which  the 

following  is  a  copy:    ^'Indianapolis,  Ind., ,  1893. 

To  Mr. ,  Chairman  Encampment  Committee. 

Dear  Sir: — Out  of  seventy-five  thousand  dollars  ap- 
propriated by  the  city  of  Indianapolis,     ♦     ♦     ♦     ♦ 

please  pay dollars  to  Albert  Gall,  treasurer 

of  the  citizens'  executive  board  in  charge  of  the  ar- 
rangements for  the  entertainment  of  said  encamp- 
ment, who  will  receipt  therefor  to  you,  and  the  dis- 
bursement of  which,  under  my  authority  as  chairman 
of  the  citizens'  executive  board.  Twenty-seventh  En- 
campment, G.  A.  E.,  I  agree  and  pledge  myself  shall 
be  only  for  legitimate  expenses  attending  the  prepara- 
tion for  the  reception  and  entertainment  of  soldiers, 
sailors  and  marines  attending  said  encampment;  any 
unexpended  balance  of  funds  remaining  in  the  hands 
of  said  treasurer  after  the  settlement  of  all  bills  to  be 
paid  over  to  you  by  him  for  the  purpose  of  turning  it 
over  into  the  city  treasury.  [Signed.]  Eli  Lilly, 
Chairman  Citizens'  Executive  Board." 
The  following  is  the  form  of  a  receipt  executed  by 
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Gall  when  he  received  the  money  from  the  chairman 
of  the  encampment  committee:    "Received  the  above 

requested from  Mr.  ,  chairman  of 

the  encampment  committee,  to  whom  I  pledge  myself 
to  deliver  at  his  request  vouchers  of  all  disbursements 
of  this  money.  [Signed.]  Albert  Gall,  Treasurer 
Citizens'  Executive  Board." 

Appellant  Lilly,  it  appears,  as  chairman  of  the  ex- 
ecutive board,  by  six  requisitions  of  the  above  char- 
acter, made  by  him  at  different  times,  and  for  different 
sums,  transferred  from  the  encampment  committee 
into  the  hands  of  the  treasurer  of  the  citizens'  execu- 
tive board,  the  sum  of  f35,000.00,  and  no  more,  of  the 
money  appropriated  by  the  city  of  Indianapolis.  This 
money  was  kept  by  Gall,  the  treasurer,  as  a  separate 
and  distinct  fund,  as  was  likewise  the  money  re- 
ceived by  him  from  the  subscriptions  to  the  committee 
on  assemblages.  It  is  shown  that  of  this  amount  of 
the  city's  funds  placed  in  the  hands  of  Gall,  the  s-um 
of  134,415.25  was  disbursed  by  him  on  proper  orders, 
and  paid  out  in  satisfaction  of  the  indebtedness  of  the 
encampment,  for  which  disbursements  he  turned  over 
vouchers  to  the  encampment  committee.  After  this 
disbursement  there  remained  in  the  hands  of  Gall  of 
the  money  received  by  him  from  the  city's  appropria- 
tion an  unexpended  balance  of  $584.75.  This  sum, 
together  with  $2,061.81  of  the  money  said  to  have  be- 
longed to  the  citizens'  executive  board,  amounting  in 
all  to  $2,646.56,  was  paid  into  the  treasury  of  the  city 
of  Indianapolis,  leaving  the  net  disbursement  made 
from  its  funds  to  be  $32,353.44.  The  complaint 
further  alleges  that  the  encampment  committee  did 
draw  from  the  amount  appropriated  by  the  city 
$17,000.00  more  than  was  needed  for  the  legitimate 
expenses  of  said  encampment  for  the  following  rea- 
sons:   ^^That  by  action  of  said  club,  its  assemblage 
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committee,  said  maes  meeting,  and  tUe  plan  adopted 
by  said  encampment  committee,  as  set  forth  in  their 
said  report,  all  as  hereinbefore  set  forth,  all  of  said 
subscription  funds  and  said  appropriation  were  made 
available  for  the  expenses  of  the  encampment  upon 
requisition  of  said  Lilly  as  chairman  of  the  said  exec- 
utive, board.  That  upon  requisition  from  said  Lilly 
as  such  chairman  sums  were  transferred  at  his  pleas- 
ure and  discretion  from  said  subscription  fund  to  the 
credit  of  said  committee  on  assemblages,  and  paid  to 
the  said  Albert  Gall  as  treasurer  of  said  executive 
board;  and  in  like  manner,  upon  like  requisitions  upon 
said  encampment  committee,  the  said  funds  so  appro- 
priated by  the  city  were,  from  time  to  time,  paid  over 
by  said,  last-named  committee  to  said  Gall  as  such 
treasurer,  and  through  him  said  moneys  were  dis- 
bursed and  paid  out  on  encampment  expenses  upon 
the  authority  of  said  Lilly  and  Fortune  as  chairman 
and  executive  director  of  said  executive  board.  Said 
encampment  committee,  upon  requisitions  and  re- 
ceipts as  per  form  set  forth  in  his  report,  so  paid  over 
to  said  Gall,  treasurer,  said  sum  of  thirty-five  thou- 
sand ($35,000.00)  dollars  so  drawn  by  it  from  the  city, 
and  the  same  was  disbursed  as  appears  by  the  said 
committee  reports  and  vouchers.  Said  requisitions 
were  so  drawn  upon  such  respective  funds  and  commit- 
tees by  said  Lilly  as  chairman,  and  disbursed  by  said 
Gall  as  said  treasurer,  by  the  warrant  and  authority 
of  said  Lilly  and  Fortune  as  such  chairman  and  exec- 
utive director,  respectively.  That  when  all  the  legiti- 
mate expenses  of  the  encampment  committee  had 
been  paid,  there  remained  a  balance  in  the  treasury 
of  said  club  to  the  credit  of  said  committee  on  assem- 
blages the  sum  of  twelve  thousand  (f  12,000.00)  dollars, 
wrongfully  withheld  and  unexpended  for  encamp- 
.      Vol.  149—42 
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ment  expenses,  contrary  to  the  express  representa- 
tionSy  promises,  and  agreements  to  the  said  finance 
committee  of  the  common  council  hereinbefore  set 
forth,  and  of  the  sums  which  had  been  so  transferred 
to  said  Gall,  treasurer,  from  said  subscription  fund  of 
the  said  assemblage  committee,  upon  the  authority  and 
warrant  of  said  Lilly  and  Fortune,  there  was  paid  to 
said  Fortune  the  sum  of  five  thousand  ($5,000.00)  dol- 
lars for  services  as  executive  director,  which  sum  of 
five  thousand  dollars  ($5,000.00)  so  paid  was  not  a 
legitimate  item  of  expense  of  said  encampment,in  that 
isaid  services  of  said  Fortune  as  executive  director 
were  voluntary  and  were  fully  rendered  at  the  time  of 
such  payment,  and  without  previous  contract  express 
or  implied,  that  he  receive  compensation  for  such  ser- 
vices, except  in  so  far  as  such  services  were  rendered 
by  him  as  secretary  of  said  club;  and  for  such  services 
the  said  Fortune  was  paid  by  said  club  a  salary  of 
three  thousand  (?3,000.00j  dollars  annually  therefor. 
That  by  such  unauthorized  and  wrongful  payment  to 
said  Fortune  the  balance  remaining  in  the  custody  of 
said  Gall,  treasurer,  after  payment  of  all  legitimate 
expenses,  was  reduced  in  the  sum  of  five  thousand 
(15,000.00)  dollars,  and  was  less  by  that  sum  than  it 
should  have  been  after  payment  of  all  legitimate  ex- 
penses. That  by  the  terms  and  conditions  of  the 
agreement  entered  into  by  the  said  encampment  com- 
mittee and  said  Lilly  as  chairman  of  said  executive 
board,  and  by  the  terms  and  conditions  of  the  requisi- 
tions of  said  chairman  upon  said  encampment  com- 
mittee, as  set  forth  in  said  committee's  reports  here- 
inbefore set  forth,  any  unexpended  balance  of  funds 
remaining  in  the  hands  of  said  Gall,  as  treasurer,  after 
settlement  of  all  bills,  it  was  agreed  and  stipulated 
should  be  paid  over  to  said  encampment  committee 
for  the  purpose  of  turning  it  into  the  city  treasury. 
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That,  except  for  said  wrongful  and  unauthorized  pay- 
ment to  said  Fortune,  said  balance,  after  payment  of 
all  bills,  remaining  with  said  Gall,  would  have  been 
five  thousand  ($5,000.00)  dollars  more  than  it  actually 
was,  and  said  encampment  committee  would  have  re- 
ceived five  thousand  ($5,000.00)  dollars  more  from  said 
Gall,  treasurer,  than  it  did,  and  would  have  paid  back 
five  thousand  ($5,000.00)  dollars  more  to  the  city  than 
it  did.  That  by  this  wrongful  withholding  from  the, 
application  of  said  subscription  fund  to  the  payment 
of  the  legitimate  encampment  expenses,  as  above  set 
forth,  and  the  wrongful  payment  to  said  Fortune  of 
said  sum  of  five  thousand  ($5,000.00)  dollars,  the  city's 
said  appropriation  was  wrongfully  and  illegally 
drawn  upon  in  the  sum  of  seventeen  thousand 
($17,000.00)  dollars,  to  its  damage  and  loss  in  said 
sum.  That  by  reason  of  the  premises  said  encamp- 
ment committee  has  committed  a  breach  of  its  trust,  in 
that  it  drew  from  said  funds  so  appropriated  a  sum 
of  seventeen  thousand  ($17,000.00)  dollars  more  than 
was  needed  to  supplement  said  subscription  fund  in 
payment  of  legitimate  encampment  expenses.  That 
said  sum  of  seventeen  thousand  ($17,000*00)  dollars 
was  wrongfully  withheld  and  misappropriated,  and 
the  defendant,  the  Commercial  Club  of  Indianapolis, 
still  withholds  twelve  thousand  ($12,000.00)  thereof, 
which  it  has  converted  to  its  own  use,  and  said  For- 
tune still  holds  and  has  converted  to  his  own  use  said 
sum  of  ($5,000.00)  dollars  thereof.''  It  is  further 
averred  that  all  of  said  funds  were  trust  funds,  as  the 
defendants  well  knew,  and  they  have  been  wrongfully 
diverted  from  the  uses  and  trust  for  which  they  were 
appropriated  with  the  full  knowledge  and  consent  of 
the  defendants.  The  prayer  is  for  an  accounting,  and 
for  a  judgment  as  heretofore  stated. 
The  first  question  presented  for  determination  is,  do 
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the  facts  embraced  in  the  complaint  make  a  showing 
sufficient  to  entitle  the  appellee,  the  City  of  Indianap- 
olis, to  demand  that  appellants,  Lilly  and  Fortune, 
account  for,  and  pay  over  to  it,  the  f5,000.00,  which 
amount,  it  is  alleged,  was  by  them  wrongfully  con- 
verted? Appellee,  to  recover  at  all,  must  do  so,  on 
the  strength  of  its  own  title  to  the  money  in  contro- 
versy, and  not  by  reason  of  any  weakness  or  infirmity 
that  may  exist  in  the  title  or  right  of  the  appellants 
to  the  same.  Consequently,  unless  the  facts  establish 
the  right  or  title  of  appellee  to  the  funds,  the  wrong- 
ful conversion  thereof,  imputed  to  appellants^  by  the 
complaint,  can  be  of  no  concern  to  appellee.  There 
seem  to  have  been  three  different  organizations  con- 
nected with  the  matter  of  the  G.  A.  R.  encampment 
out  of  which  this  controversy  has  arisen:  First,  the 
Commercial  Club,  a  private  incorporated  body,  of 
which  appellants  were  respectively  the  president  and 
secretary;  second,  the  City  of  Indianapolis,  a  munici- 
pal corporation;  third,  an  unincorporated  body  of  citi- 
zens, who  acted  through  its  executive  board,  of  which 
the  appellant  Lilly  was  chairman,  and  his  co-appel- 
lant, Fortune,  was  the  executive  director.  The  Com- 
mercial Club  had  a  standing  committee  known  as  the 
"Committee  on  Assemblages,"  and  this  committee 
seems  to  have  had  in  its  possession,  or  rather  standing 
to  its  credit,  as  the  representative  of  the  club,  money 
derived  from  the  subscriptions  mentioned,  a  large 
amount  of  which  had  been  subscribed  under  the  ex- 
press stipulation  that  it  was  to  be  applied  or  used  in 
defraying  the  expenses  of  the  encampment.  The  ap- 
pellee seems  to  have  been  represented  by  her  encamp- 
ment committee,  appointed  under  the  provisions  of 
the  appropriation  ordinance.  The  facts  as  averred  in 
the  complaint  show  that  the  pleading,  in  its  attempt 
to  charge  a  cause  of  action  against  appellants,  in 
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favor  of  the  appellee,  proceeds  upon  two  theories: 
First,  That  the  money  appropriated  by  appellee's  com- 
mon council  by  the  ordinance  in  controversy  wslb  to 
be  supplementary  to  the  funds  derived  from  the  Com- 
mercial Club,  and  arising  out  of  the  subscriptions  to 
its  committee  on  assemblages;  and  that  this  latter 
fund  was  the  primary  one  out  of  which  the  expenses 
must  be  paid,  qnd  that  the  money  appropriated  by 
the  city,  could  not  be  drawn  upon  to  pay  or  discharge 
any  of  the  encampment  expenses  until  the  funds  re- 
ceived from  the  (Commercial  Club  had  been  exhausted 
in  the  payment  of  such  expenses.  Second.  That  un- 
der the  stipulation^  contained  in  the  requisition  used 
by  Lilly  as  chairman  of  the  executive  board  in  trans- 
ferring the  money  appropriated  by  the  city  of  Indian- 
apolis from  the  possession  of  the  encampment  commit- 
tee, into  the  hands  of  the  treasurer  of  the  executive 
board,  he  thereby  expressly  agreed  and  contracted  with 
the  encampment  committee  that  any  and  all  unex- 
pended funds  in  the  hands  of  such  treasurer,  derived 
from  all  sources,  after  the  payment  and  satisfaction  of 
all  of  the  legitimate  expenses  growing  out  of  the  hold- 
ing of  the  encampment,  should  be  turned  over  to  said  en- 
campment committee  for  the  purpose  of  being  paid  by 
it  into  the  city  treasury.  The  first  theory  apparently  in- 
volved or  had  reference  to  the  entire  sum  of  |17,000.00 
remaining  as  an  unexpended  balance  to  the  credit  of 
the  Commercial  Club's  committee  on  assemblages 
before  the  $5,000.00  forming  a  part  of  that  amount 
had  been  turned  over  to  the  treasurer  of  the  executive 
board,  and  which  subsequently  was  paid  to  appellant 
Fortune,  on  the  order  of  Lilly.  But  in  reality  the 
appellee,  under  this  theory,  it  would  seem,  only  as- 
serted its  claim  to  the  |12,000.00  which  remained  after 
the  15,000.00  had  been  turned  over  to  the  treasurer  of 
said  board.     The  second  theory  apparently  embraced, 
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or  had  reference  only  to  the  f 5,000.00  which  had  been 
placed  in  the  hands  of  the  treasurer  of  the  executive 
board,  and  was  an  unexpended  balance  in  his  hands 
after  all  of  the  legitimate  expenses  of  the  encampment 
had  been  paid.  The  insistence  of  appellee  upon  the 
second  theory  is  that,  under  the  facts,  this  money 
belonged  to  it,  and,  as  all  of  the  legitimate  encamp- 
ment expenses  had  been  paid,  and  inasmuch  as  For- 
tune's claim  for  services  could  not  be  classed  as 
such,  the  money  ought  to  have  been  turned  over  to 
the  city,  and  the  payment  of  it  to  the  latter  upon  the 
order  of  his  co-appellants  was  a  wrongful  conversion, 
for  which  the  appellants  should  account  to  the  appel- 
lee. The  learned  counsel  for  the  appellee,  in  his  brief, 
on  this  question  says:  "Under  the  agreement  made 
by  Lilly  in  his  requisition  for  the  city's  money,  it  was 
understood  that  any  balance  of  funds  in  the  treas- 
urer's  hands  should  be  returned  to  the  city.  Know- 
ing this,  and  with  this  knowledge,  he  transferred 
15,000.00  from  the  treasury  of  the  Commercial  Club 
to  treasurer  Gall,  and  put  the  f5,000.00  where  it  must 
be  paid  to  the  city  of  Indianapolis,  as  an  unexpended 
balance  of  funds,  if  not  used  for  legitimate  expenses 
of  the  encampment."  The  trial  court,  it  appears,  de- 
cided adversely  to  appellee's  contention  upon  the  first 
theory  of  the  complaint,  and,  in  our  opinion,  right- 
fully adjudged  that  it  was  not  entitled  to  the 
112,000.00;  but  held  in  appellee's  favor  on  the  second 
theory,  and  decided  that  it  was  entitled  to  recover  the 
amount  alleged  to  have  been  wrongfully  converted  to 
the  use  of  Fortune. 

The  court  accepted  the  contention  of  counsel  for 
appellee  upon  the  second  theory  of  the  complaint  as 
tenable,  and,  as  it  appeared  that  Lilly  had  transferred 
the  $5,000.00  from  the  treasury  of  the  Commercial 
Club  to  the  treasury  of  the  executive  board,  and  as  all 
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of  the  legitimate  expenses  of  the  encampment  had 
been  liquidated,  the  money  in  question  must  therefore 
be  considered  as  an  unexpended  balance,  and,  under 
the  stipulations  in  the  requisitions  heretofore  set  out, 
ought  to  have  been  turned  into  the  treasury  of  the  city 
of  Indianapolis.  Passing  to  the  question  for  our  de- 
termination, it  is  evident,  in  the  light  of  the  facts  as 
we  view  them,  that  while  it  may  be  said  that  the  fund 
arising  out  of  appellee's  contribution,  and  also  the 
one  derived  from  the  private  subscriptions  to  the  com- 
mittee on  assemblages,  were  each  dedicated  to  a  com- 
mon purpose,  still  each  of  these  funds  was  separate 
and  distinct,  neither  depending  to  any  extent  upon  the 
other.  There  are  no  facts  to  justify  the  contention 
of  counsel  for  appellee  that  the  fund  created  by  the 
latter's  donation  ought  to  be  considered  as  one  only 
to  be  drawn  upon  or  used  to  supply  a  deficiency  to 
meet  the  encampment  expenses  that  might  exist  in 
the  fund,  arising  out  of  the  private  subscriptions  to 
the  committee  on  assemblages.  The  statute  on  which 
the  appropriation  ordinance  is  founded  simply  em- 
powered the  common  council  of  the  city  of  Indianap- 
olis to  appropriate  by  an  ordinance  any  sum  not 
exceeding  $75,000.00,  for  the  legitimate  expenses  at- 
tending the  preparation,  etc.,  of  the  Twenty-seventh 
National  Encampment  of  the  Grand  Army  of  the  Re- 
public to  be  held  at  or  near  Indianapolis.  Acts  1893, 
p.  54.  The  statute  further  provides  that  the  sum  so 
appropriated  may,  by  such  ordinance,  be  made  pay- 
able to  any  person  or  persons  named  therein,  to  be 
disbursed  by  them  for  said  purjwse,  and  accounted  for 
under  such  regulations  as  such  ordinance  may  pre- 
scribe. The  orduiance,  which  is  made  an  exhibit, 
makes  no  reference  whatever  to  any  other  fund  that 
may  be  donated,  and  in  no  manner  indicates  that  the 
money    appropriated   thereunder   must    be    used  to 
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supply  a  deficiency  on  the  part  of  any  other  fund 
which  might  be  assigned  or  set  apart  for  the  same 
purpose.  It  ordains  that  the  sum  of  {75,000.00  be 
appropriated  out  of  the  funds  of  the  treasury  of  the 
city  of  Indianapolis  for  the  purpose  of  defraying  the 
legitimate  expenses  of  the  encampment  therein 
named.  It  then  designates  or  names  seven  i>er8onB, 
who  are  to  compose  what  is  denominated  the  "En- 
campment Committee,"  and  directs  the  city  comp^ 
troUer  to  draw  warrants  on  the  city  treasurer  in  favor 
of  this  committee  for  the  entire  sum  donated,  provid- 
ing, however,  more  specifically,  that  said  olBcial  "shall 
from  time  to  time  draw  his  warrant  on  the  treasurer 
in  favor  of  said  committee  in  such  sums  as  the  needs  of 
the  committee  shall  require."  The  ordinance  in- 
vested this  committee  with  the  power  of  disbursing 
the  money  appropriated,  and  imposed  on  it  the  duty 
to  take  vouchers  for  all  money  paid  out,  showing  the 
purpose  for  which  it  was  paid,  and  to  file  the  same 
with  a  report  of  all  its  doings  with  the  city  comp- 
troller. Counsel  for  appellee  place  some  stress  in 
support  of  the  first  theory  of  the  complaint  on  the 
averments  that  appellants  appeared  before  the  finance 
committee  of  the  common  council,  and  made  state- 
ments substantially  to  the  effect  that  the  city  ought 
to  make  an  appropriation,  and,  if  it  would  do  so,  they 
agreed  that  no  part  of  the  money  so  donated  would  be 
drawn  upon  until  the  fund  contributed  to  the  Com- 
mercial Club's  committee  on  assemblages  was  ex- 
hausted. It  does  not  even  appear  that  the  common 
council,  before  it  passed  the  appropriating  ordi- 
nance, was  informed  in  regard  to  these  statements. 
In  fact,  it  is  disclosed  by  the  complaint  that  the 
finance  committee  reported  the  ordinance  back  to 
the  council  without  any  recommendation  whatever, 
end,    for    aught    appearing,    the    incentive    which 
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prompted  the  council  to  adopt  it  was  for  the  reason  it 
considered  that  the  money  donated  thereby  to  the  pur- 
pose in  view  would  ultimately  conduce  to  the  best 
interests  of  the  people  of  the  city  of  Indianapolis. 
The  ordinance,  in  plain  terms,  speaks  for  itself,  and 
may  be  said  to  be  solely  a  legislative  act  of  the  com- 
mon council;  therefore  a  judicial  search  for  the  mo- 
tives which  actuated  that  body  in  its  enactment  can 
not  be  instituted,  and  the  contention  of  counsel  for 
appellee  that  these  statements  made  by  appellants  to 
the  finance  committee  were  what  moved  the  council  to 
pass  the  ordinance  are  not  in  any  manner  available  in 
support  of  the  alleged  cause  of  action.  The  rule 
is  well  affirmed  that  courts  will  not  institute  an  in- 
quiry into  the  motives  of  the  legislative  department 
in  the  enactment  of  laws.  Wright  v.  DefreeSy  8  Ind. 
298;  McCulloch  v.  State^  11  Ind.  424;  Judah  v.  Trustees 
of  Vincennes  University^  16  Ind.  56.  This  rule  is  as 
applicable  to  legislative  acts  of  municipal  corpora- 
tions as  it  is  to  those  of  the  State's  legislature.  1 
Dillon  Munic.  Corp.,  section  311;  Beach  on  Pub.  Corp., 
section  516. 

It  is  evident,  we  think,  under  the  circumstances  in 
this  case,  the  statements  in  controversy,  are  in  no 
sense  legitimately  entitled  to  any  consideration  in 
support  of  either  of  the  theories  advanced  by  the  com- 
plaint. There  are  no  facts  which  can  be  said  to 
uphold  any  claim  or  title  of  the  appellee  to  the 
$17,000.00,  or  any  part  thereof,  which  remained  unex- 
pended in  the  treasury  of  the  Commercial  Club,  stand- 
ing to  the  credit  of  its  committee  on  assemblages,  and 
out  of  which  the  amount  in  controversy  under  the 
second  theory  of  the  complaint  was  carved,  and  trans- 
ferred to  the  treasury  of  the  executive  committee,  an^ 
then  paid  over  to  Fortune. 

Appellee  insists  that  the  amount  in  controversy  of 
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the  money  credited  to  the  Commercial  Club's  commit- 
tee on  assemblagee,  having  been  placed  in  the  treasury 
of  the  executive  board  by  order  of  Lilly  as  chairman 
of  the  latter,  and  being  there  after  all  of  the  expenses 
of  the  encampment  had  been  settled,  became  an  unex- 
pended balance,  intended  to  be  included  in  the  stipu- 
lations of  the  requisitions  signed  by  Lilly,  whereby 
the  money  contributed  "by  appellee  was  transferred 
from  its  encampment  committee  to  the  treasury  of  the 
executive  board,  and  therefore,  under  the  agreement 
between  the  encampment  committee  and  Lilly,  as 
chairman  of  the  executive  board,  as  constituted  by 
these  stipulations,  the  money  became  the  property  of 
the  city,  and  ought  to  have  been  turned  into  its  treas- 
ury. If  this  contention  can  be  decided  adversely  to 
appellee,  it  is  manifest  that  the  question  at  issue  be- 
tween the  parties  is  closed,  for,  in  that  event,  api)el- 
lants  owe  no  duty  to  account  to  the  former  for  the 
money  alleged  to  have  been  misappropriated.  It 
will  be  remembered  that  the  facts  show  that  all  of 
the  unexpended  balance  of  the  money  donated  by  the 
appellee,  and  $2,000.00  and  over  in  addition,  were  paid 
over  to  the  treasurer  of  the  city.  The  contention  of 
counsel  for  appellee  that  the  pledge  of  appellant  Lilly, 
given  in  the  requisition,  obligated  him  to  account  for 
and  pay  over  to  the  city  not  only  the  balance  of  its 
funds,  but  also  embraced  and  bound  him  to  turn  over 
in  like  maniier  to  the  city,  as  its  own  money, 
all  of  the  unexpended  balance  of  the  fund  in  the  treas- 
ury of  the  executive  board  standing  to  the  credit  of 
the  Commercial  Club,  is  certainly  not  tenable.  In 
order  properly  to  interpret  and  ascertain  what  fund 
the  agreement  under  the  stipulations  in  the  requira- 
tion  referred  to,  and  was  intended  to  include,  an  ex- 
amination  of  the  facts  which  lead  up  to  the  drafting 
or  formulation  of  the  requisition  will  be  helpful.    It 
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appears  from  the  official  report  made  by  the  encamp- 
ment committee  in  compliance  with  the  ordinance, 
which  report  is  made  an  exhibit  herein,  that  at  the 
first  meeting  of  this  committee  a  subcommittee  was ' 
appointed  from  its  members  to  consider  and  recom- 
mend some  method  by  which  the  money  appropriated 
by  the  city  should  be  disbursed.  It  seems  that  the 
only  question  referred  to  the  consideration  of  this 
subcommittee  was  that  delating  to  the  disbursement 
of  the  city's  contribution.  The  subcommittee,  after 
advising  with  the  city  attorney  and  comptroller  recom- 
mended to  the  committee  as  a  whole  that  the  money 
be  disbursed  through  the  treasury  of  the  executive 
board,  and  with  this  report  it  appears  that  the  form  of 
the  requisition  to  be  used  by  Lilly,  being  the  one  in 
question,  was  submitted,  together  with  the  method 
proposed  for  the  disbursement  of  the  money ;  and  this 
report,  together  with  this  form  of  requisition,  was 
approved  and  adopted  by  the  encampment  committee 
as  an  entirety.  This  action  of  the  committee  would 
indicate  that  there  was  no  intention  to  exact  from 
Lilly  as  chairman  of  the  executive  board  any- 
thing more  than  a  pledge  that  the  money  in  the  hands 
of  the  encampment  committee  upon  which  he  made 
his  requisition,  under  the  arrangements,  should  be 
applied  to  the  legitimate  expenses  of  the  encampment, 
and  that  the  unexpended  balance  thereof  remaining 
in  the  treasury  of  said  board  after  such  expenses  had 
been  liquidated  should  be  turned  back  to  the  treasury 
of  the  city.  The  phrase  "unexpended  balance  of 
funds"  under  the  circumstances,  when  construed  with 
and  read  in  the  light  of  the  entire  instrument  in  which 
it  is  contained,  can  be  construed  to  mean  and  refer 
only  to  the  unexpended  balance  of  the  money  contrib- 
uted by  appellee.  This  was  the  only  fund  to  which 
the  requisition,  by  its  express  terms,   professed  to 
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trolled  by  the  same  rule.  But  we  need  not  further 
consider  the  question,  for,. when  the  facts  set  out  in 
the  complaint  are  read  in  the  light  of  legal  principles 
of  universal  recognition,  it  is  clear  that  they  do  not 
sustain  appellee's  claim  or  title  in  the  first  instance 
to  the  money  in  controversy,  and  it  therefore  must 
fail  in  its  demand  that  appellants  be  required  to 
account  to  it  for  the  alleged  wrongful  conversion 
thereof,  consequently  the  demurrers  of  appellants  to 
the  complaint  ought  to  have  been  sustiained.  An  ex- 
amination of  the  facts  set  up  in  the  cross-complaint 
of  the  Commercial  Club^  on  the  face  of  the  pleadings, 
establish  its  right  to  the  money  in  dispute,  and  show 
that  the  claim  thereto  asserted  by  the  city  of  Indian- 
apolis is  wholly  unfounded.  The  demurrer  of  appel- 
lants and  appellee  to  the  cross-complaint  ought  to 
have  been  overruled.  As  to  the  right  of  appellant 
Fortune  to  retain,  in  whole  or  in  part,  the  money  re- 
ceived by  him,  over  the  claim  of  the  crossrcomplainant, 
we  do  not  decide.  As  to  whether  he  is  entitled  to  be 
reasonably  remunerated  for  the  services  rendered  un- 
der a  contract,  either  express  or  implied,  is  a  matter 
which  ultimately  must  be  determined  under  the  issues 
joined  under  the  cross-complaint.  Fortune,  appar- 
ently, however,  was  acting,  in  rendering  the  service 
for  which  he  claims  compensation,  not  merely  as  the 
secretary  of  the  Commercial  Club,  but  as  the  execu- 
tive director  of  the  citizens'  executive  committee,  con- 
sequently the  fact  that  he  may  have  been  at  the  same 
time  under  a  salary  for  serving  the  Commercial  Club 
as  its  secretary  would  not  alone  defeat  him  in  his 
claim  for  compensation. 

For  the  reason  stated,  the  judgment  in  favor  of  ap- 
pellee and  against  appellants,  and  also  the  judgment 
in  favor  of  appellants  and  appellee  against  the  Com- 
mercial Club,  are  each  reversed,  and  the  cause  is 
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ordered  to  be  remanded  to  the  lower  court,  with  direc- 
tions to  sustain  each  of  the  demurrers  of  appellants 
to  the  complaint,  and  to  overrule  each  of  the  demur- 
rers of  appellants  and  appellee  to  the  cross-complaint 


Pbok  v.  Thb  Cffy  of  Michigan  City. 

[Na  18,186.    Filed  March  9, 1896.] 

IS  So  Municipal  CoRPORATioj<fB.^8ewer8,— Damages  for  Negligent  Conr 
struetion. — If  deposits  from  a  sewer  constructed  and  maintained 
by  a  city  cause  a  peculiar  injury  to  the  owner  of  docks,  by  prevent- 
ing or  materially  interfering  with  the  accustomed  and  lawful  use 
of  such  docks,  the  city  is  liable  in  damages,  pp,  671-682. 
NxnsANOE. — Limitation  of  Action. — Where  a  nuisance  is  of  a  charac- 
ter so  permanent  that  it  may  fairly  be  said  that  the  entire  damage 
accrues  in  the  first  instance,  the  statute  of  limitation  begins  to  run 
at  this  time.  On  the  other  hand,  where  the  nuisance  is  a  continu- 
ing source  of  injury,  there  is  a  continuing  right  of  action,  pp.  682- 
684, 

From  the  LaPorte  Circuit  Court.     Reversed. 

J.  F.  OcUlaherj  C.  B.  Collins  and  J.  B.  Collins^  for 
appellant. 

W.  H.  BreecCy  for  appellee. 

Hackney,  J. — ^This  suit  was  by  the  appellant,  in 
three  paragraphs  of  complaint.  To  the  first  para- 
graph appellee's  demurrer  was  sustained,  and  to  the 
second  and  third  paragraphs  demurrers  were  over- 
ruled and  answers  filed,  and  to  said  answers  demur- 
rers were  overruled.  Said  several  rulings  are  here 
assigned  as  error. 

Each  of  the  paragraphs  of  complaipit  alleged  that 
appellant  owned  real  estate  fronting  upon  the  basin 
of  the  harbor  at  the  city  of  Michigan  City  and  main- 
tained docks  for  the  loading  and  unloading  of  mer- 
chandise to  and  from  the  water  craft  doing  business 
at  said  city,  said  business  constituting  the  principal 
source  of  value  to  said  property ;  that  in  the  year  1883 
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the  city  had  constructed  an  extensive  system  of  sewers 
for  the  drainage  and  sewerage  of  said  city,  the  main 
sewer  emptying  into  said  basin  near  to  the  appellant's 
property;  that  said  system  of  sewers  carried  and  emp- 
tied intosaidbasin  continually  large  quantities  of  sew- 
age and  of  sand  from  the  surface  drainage  of  said  city, 
so  filling  said  basin  at  the  point  where  his  docks  were 
maintained ;  that  the  water  became  too  shallow  to  ad- 
mit water  craft  to  approach  his  docks; that  the  sewage 
collected  at  the  mouth  of  said  sewer,  becoming  so  foul 
and  oflfensive  as  not  only  to  make  it  disagreeable  and 
offensive  for  persons  to  approach  his  docks  with  water 
craft,  but  to  make  it  oflfensive  to  persons  to  conduct 
business  upon  his  docks  and  upon  his  premises;  and 
that  by  reason  thereof  his  premises  were  rendered 
valueless,  to  his  damage  in  the  sum  of  f  5,000.00. 

In  each  of  the  second  and  third  paragraphs  of  com- 
plaint it  was  alleged  generally  that  the  appellee  had 
been  negligent  in  the  plans  and  construction  of  said 
sewer,  in  emptying  it  at  said  point,  the  stream  in  said 
harbor  being  sluggish  and  insufficient  to  carry  away 
the  deposits  from  said  sewer;  also,  in  not  removing 
from  the  mouth  thereof  the  sand  and  sewage  so 
emptied,  and  in  collecting  said  sewage  at  said  point 
without  furnishing  any  outlet  therefor. 

The  third  paragraph  alleged  that  the  damage  to  his 
property  had  accrued  since  the  year  1890.  All  of  the 
paragraphs  sought  damages  and  the  first  sought  also 
to  enjoin  the  further  discharge  of  sand  and  sewage 
into  said  basin.  The  answers  were  that  the  causes  of 
action  did  not  accrue  within  six  years. 

It  is  a  general  proposition,  which  we  think  appli- 
cable to  the  first  paragraph  of  complaint,  that,  in  the 
construction  of  sewers  and  other  public  works  au- 
thorized by  law,  cities  are  liable  for  consequential  inju- 
ries resulting  from  negligence  only.    City  of  Richmond 
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V.  Testy  18  Ind.  App.  482;  City  of  Terre  Haute  v.  Hud- 
nut  J  112  Ind.  642;  Rice  v.  City  ofEvansville,  108  Ind. 
7;  City  ofEvansville  v.  Decker ^  84  Ind.  325;  Cummins 
V.  City  of  Seymour y  79  Ind.  491;  Weis  v.  City  of  Mad- 
isoUj  75  Ind.  241;  Macy  v.  City  of  IndianapoliSj  17 
Ind.  267. 

Said  first  paragraph  does  not  proceed  upon  the  the- 
ory of  negligence,  and  does  not  seek  to  require  the 
removal  of  the  obstruction  to  the  usee  of  the  docks, 
but  seeks  to  enjoin  the  use  of  the  basin  as  a  place  to 
dischargie  sewage.  The  gist  of  any  cause  of  action^ 
under  the  facts  pleaded,  there  being  no  negligence  in 
plan  or  construction,  must  be  in  not  caring  for  the 
sewage,  when  discharged  into  the  basin,  so  as  not  to 
create  and  continue  a  nuisance,  as  we  shall  show  here- 
after. 

The  sufficiency  of  the  second  and  third  paragraphs 
of  complaint  is  not  presented.  Each  of  said  para- 
graphs proceeds  upon  the  theory  that  the  appel- 
lee, by  her  negligence,  created  a  nuisance  affecting  the 
value  of  the  appellant's  property.  Were  the  answers 
of  the  statute  of  limitations  available?  The  argu- 
ment proceeds  upon  the  question  as  to  whether  the 
cause  of  action  accrued  from  the  time  of  the  act  result- 
ing in  the  alleged  nuisance,  the  construction  of  the 
sewer,  or  from  the  time  of  the  injury  sustained. 

Conceding,  as  we  must,  from  the  absence  of  any 
question,  the  sufficiency  of  the  second  and  third  para- 
graphs of  complaint,  the  cause  of  action  relied  upon 
in  each  is  that  by  negligence  the  city  has  created  and 
maintains  a  nuisance  which  directly  affects  public 
navigation  and  the  appellant's  enjoyment  of  his  pri- 
vate property.  If  the  complaint  makes  out  this  cause 
of  action,  it  may  be  maintained  upon  authority. 
Franklin  Wharf  Co,  v.  City  of  Portland,  67  Me.  46, 
24  Am.  Rep.  1;  Brayton  v.   City  of  FaU  River,  113 
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Mass.  218,  18  Am.  Eep.  470;  Richardson  v.  City  of 
Bostoriy  19  How.  (U.  S.)  263,  270;  Haskell  v.  City 
of  New  Bedford^  108  Mass.  208;  Barron  y.  Mayor ^  etc.y 
2  Am.  Jurist,  p.  203;  2  Dillon's  Munic.  Corp.  (4tli  ed.), 
p.  1330,  note;  2  Dillop's  Munic.  Corp.  (4th  ed.),  sec- 
tions 1047,  1048,  1051  and  1051a;  Beach  on  Public 
Corporations,  section  760;  Harrison's  Munic.  Man- 
ual, p.  400;  Tiedman  on  Munic.  Corp.,  section  355; 
State  V.  City  of  Portland,  74  Me.  268.  We  must,  there- 
fore, look  to  the  character  of  the  liability  and  of  the 
remedy,  to  ascertain  whether  they  are  of  the  class 
against  which  the  statutes  of  limitation  are  directed. 
In  the  first  of  the  above-cited  cases,  a  case  in  all 
respects  like  the  present,  the  liability  is  clearly  shown. 
The  rights  and  duties  of  the  city,  the  general  public, 
and  the  private  property  owners  are  there  given  as 
follows:  "The  right  to  build  the  sewer  and  outlet 
implies  the  right  to  use  them  for  the  purposes  for 
which  they  were  intended,  to  wit,  for  the  collection 
and  discharge  of  the  debris  of  that  part  of  the  city, 
where  they  should  be  constructed,  into  the  dock  below 
low  water  mark.  But  it  is  to  be  borne  in  mind  that 
the  right  to  do  this  being  in  contravention  of  the  right 
of  the  public,  at  common  law,  to  use  the  sea  as  a 
public  highway,  should  be  construed  strictly  and 
made  to  harmonize,  as  nearly  as  may  be,  with  this 
paramount  right  of  the  public;  for  we  do  not,  by  any 
means,  assent  to  the  proposition  of  the  counsel  for  the 
defendants  that  the  right  of  navigation  is  subordinate 
to  the  right  of  sewerage.  No  authority  has  been  cited 
to  sustain  that  position,  nor  is  it  reconciliable  with 
the  well  established  doctrine  of  the  common  law.  The 
public  right  to  the  navigation  of  the  sea  is  not  quali- 
fied or  limited,  at  common  law,  by  any  private  or 
municipal  right  of  sewerage.  ^It  is  an  unquestionable 
Vol.  149—48 
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principle  of  common  law/  say  the  conrt,  in  Arundel 
y.  McCullocky  10  Mass.  70^  ^that  all  navigable  waters 
belong  to  the  sovereign  or,  in  other  words,  to  the 
public,  and  that  no  individual  or  corporation  can  ap- 
propriate them  to  their  own  ue(f ,  or  confine  or  obstruct 
them  so  as  to  impair  the  passage  over  them,  without 
authority  from  the  legislative  power.'  So  in  Com- 
montcealth  v.  Charlestotcriy  1  Pick.  180,  Parker,  C.  J., 
says:  *There  can  be  no  doubt  that,  by  the  principles 
of  the  common  law,  as  well  as  by  the  immemorial 
usage  of  this  government,  all  navigable  waters  are 
public  property  for  the  use  of  all  the  citizens;  and  that 
there  must  be  some  act  of  the  sovereign  power,  direct 
or  derivative,  to  authorize  any  interruption  of  theuL* 
The  same  doctrine  has  been  repeatedly  held  and 
applied  in  this  state  to  tide  water  and  navigable 
streams.  In  Gerrish  v.  Broum^  51  Me.  256,  it  was  held 
that  navigable  rivers  are  public  highways,  and  that  if 
any  person  obstruct  such  a  river  by  carting  therein 
waste  material,  filth,  or  trash,  or  by  depositing  ma- 
terial of  any  description  except  as  connected  with  the 
reasonable  use  of  such  river  as  a  highway,  or  by  direct 
authority  of  law,  he  does  it  at  his  peril,  and  is  guilty 
of  creating  a  public  nuisance.  The  statute  under 
which  the  defendants  built  the  sewer  and  outlet  is  not 
to  be  construed,  therefore,  as  authorizing  an  unneces- 
sary infringement  of  existing  rights  and  privileges; 
but  it  is  to  have  such  a  construction  that  the  wharf 
company  shall  be  no  further  limited  or  restricted  in 
these  respects  than  may  be  reasonably  necessary  to 
accomplish  the  purpose  of  the  statutes;  and  it  is  the 
duty  of  the  defendants  to  exercise  the  power  thus  con- 
ferred in  accordance  with  this  rule.  State  v.  Free- 
port,  43  Me.  198,  202;  Neicburyport  Turnpike  v.  Eafttem 
Railroady  23  Pick.  326.  The  city  has  the  right  to  use 
the  sewer,  and  the  wharf  company  the  right  of  naviga- 
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tion  and  the  use  of  their  wharf.  These  respective 
rights  are  to  be  reasonably  enjoyed.  Neither  party 
can  destroy,  or  unreasonably  and  unnecessarily  im- 
pair the  rights  and  privileges  of  the  other.  The  pur- 
pose of  the  defendant's  erection  under  the  statute  is 
substantially  accomplished  by  the  discharge  of  the 
deposits  at  the  outlet  of  the  sewer.  It  cannot  be  pre- 
sumed or  implied  that  the  statute  contemplated  the 
erection  of  a  public  nuisance  below  low  water  mark, 
by  allowing  the  deposits  from  the  outlet  of  the  sewer 
to  accumulate  and  remain  there  in  such  quantities  as 
to  menace  the  public  health,  obstruct  navigation  and 
seriously  to  impair,  if  not  entirely  to  destroy,  the  plain- 
tiflf's  erections,  previously  made  under  an  act  of  the 
legislature  of  equal  authority  with  that  under  which 
the  defendants  made  their  erection.  Nor  is  it  reason- 
able to  conclude  that  the  grant  under  which  the  plain- 
tiffs extended  their  wharf  into  tide  waters,  implies  the 
right  thereby  to  create  a  public  or  private  nuisance 
either  in  the  manner  of  using  their  wharf  or  by  its 
disuse  and  allowing  it  to  go  to  decay.  The  purpose 
of  the  legislative  grant  to  the  wharf  company  was  not 
to  destroy  or  obstruct  navigation  and  commerce  but 
to  facilitate  them.  So  the  purpose  of  the  statute 
under  which  the  city  acted  was  not  to  authorize  it  to 
transfer  a  nuisance  from  the  city  to  low  water  mark, 
or  to  create  one  there,  but  to  enable  it  to  conduct  the 
rubbish  and  impurities  from  a  particular  portion  of 
the  city  to  a  point  in  the  sea  where  they  would  ordi- 
narily be  so  distributed  and  dissipated  as  not  to  create 
a  nuisance.  If,  however,  this  result  is  not  produced 
either  by  reason  of  the  action  of  the  elements  or  from 
some  other  cause  than  the  fault  of  the  plaintiffs,  it  is 
the  duty  of  the  city  to  remove  those  deposits  within  a 
reasonable  time  and  in  such  a  manner  as  to  prevent 
their  becoming  a  nuisance  to  the  public  or  a  private 


676  SUPREME  COURT  OP  INDIANA, 

Peck  V,  The  City  of  Michigan  City. 

nuisance  to  the  wharf  company.  The  right  of  the  de- 
fendants to  construct  an  outfall  for  the  sewer  in  the 
sea  does  not  include  the  right  to  create  a  nuisance, 
public  or  private;  it  is  a  right  to  make  deposits  tem- 
porarily, and  not  a  right  to  obstruct  navigation 
permanently." 

In  Brayton  v.  City  of  Fall  Rivera  supra^  the  question 
was  as  to  the  rights  of  the  city  to  conduct  sewage  into 
docks  so  as  to  lessen  the  depth  of  the  water  and  pre- 
vent the  landing  of  cargoes  at  the  wharf,  and  as  to 
the  liability  for  so  doing.  It  was  said:  "The  defend- 
ants had  the  right  to  make  these  sewers  or  drains, 
and  to  discharge  them  into  the  sea.  But  this  right 
is  subject  to  some  limitations.  It  does  not  include 
the  right  to  create  a  nuisance,  public  or  private.  If 
the  sewers  or  drains  are  so  built  or  managed  as  to 
create  a  public  nuisance,  the  defendants  are  indict- 
able; if  a  private  nuisance  is  created,  they  are  answer- 
able in  damages  to  the  person  injured." 

In  the  old  case  of  Barron  v.  Mayor^  eiCy.  supra^  the 
question  was  as  to  the  right  of  the  city  of  Baltimore, 
for  the  purpose  of  drainage,  to  conduct  certain 
streams  into  the  docks  of  the  appellants,  thereby  caus- 
ing large  quantities  of  sand,  earth,  etc.,  to  be  depos- 
ited near  the  appellant's  wharf,  lessening  the  depth  of 
the  water  and  impairing  the  access  to  the  wharf.  In 
the  full  and  able  discussion  of  the  rights  of  the  parties 
by  Archer,  C.  J.,  it  was  said:  "If  it  was  a  measure 
necessary  to  be  done  for  the  public  benefit  of  the  in- 
habitants of  Baltimore,  and  the  natural  and  necessary 
consequence  of  the  measure  has  been  the  permanent 
injury  and  sacrifice  of  the  plaintiff's  property,  justice 
seems  to  demand  that  he  whose  property  has  fallen  a 
victim  to  the  public  service  should  be  compensated  in 
some  way.  And  if  he  do  not  succeed,  it  must  be 
admitted  that  the  most  striking  and  apparent  justice 
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must  yield  before  some  unbending  technical  principle, 
or  some  fancied  theory  of  public  policy.  It  must 
moreover  be  admitted  that  justice  would  'seem  to 
demand  that  the  compensation  should  proceed  from 
the  quarter  to  which  the^beneflt  flows.  I  cannot  per- 
mit myself  to  doubt  but  that  the  character  of  the 
plaintiff's  rights  were  such  that  he  might  well  com- 
plain of  an  injury  to  them.  He  had  the  right  which 
every  man  has  to  the  benefits  flowing  from  a  navigable 
stream  contiguous  to  his  land.  He  had  a  right  to  pass 
and  repass  with  his  vessels.  No  man  had  a  right  to  moor 
a  vessel  to  his  lands  without  his  consent;  and  if  he  were 
in  the  habit  of  demanding  and  receiving  a  compensa- 
tion from  owners  of  vessels  for  such  consent,  and  has 
been  deprived  of  this  benefit  and  profit  by  the  filling 
up  of  the  navigable  stream  opposite  to  his  lands,  he 
has  been  deprived  of  an  important  privilege,  and  been 
compelled  to  surrender  it  for  the  public  benefit.  He 
has  been  disseized,  or,  more  properly  speaking,  de- 
prived of  an  easement  appurtenant  to  his  land,  which 
constituted  a  great  portion  of  its  value.  And  it 
would  be  in  vain  to  guard  with  such  vigilance  the 
freehold  itself,  if  the  liberties  and  privileges  appur- 
tenant to  it  were  not  also  the  subject  of  constitutional 
guardianship.  Over  the  soil  covered  by  the  water,  over 
the  water  itself,  which  belong  to  the  state,  I  need  not 
say  he  had  no  right;  but  he  had  a  perfect  right,  as  he 
had  to  the  soil  of  the  wharf  itself,  to  the  profits  grow- 
ing out  of  the  depth  of  the  navigable  water  attached 
to  it,  which  was  incident  to  the  grant  of  the  soil 
itself.  ♦  ♦  ♦  The  city  corporation,  the  inha]t)it- 
ants  of  the  city,  will  always  be  willing  to  pay  for  that 
which  their  general  advantage,  and  benefit,  and  pros- 
perity may  require  to  be  done;  and  they  ought  to  pay 
for  it.  There  is  no  principle  which  would  bind  the 
individual  sufferer  to  bear  the  whole  burthen  of  any 
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public  improvement.  The  law  cannot  be  so  nnjust 
as  to  produce  such  a  consequence.  I  will  not  say 
that  there  may  not  be  some  cases  which  the  public 
interest  and  the  policy  of  the  country  might  demand 
should  not  be  heard  in  the  courts  of  justice,  and  in 
which  the  maxim,  Salus  populi  est  supremu  lex  [The 
welfare  of  the  public  is  the  supreme  law.],  must  pre- 
vail, as  in  the  cases  of  w^ar  and  public  danger.  It  maybe 
necessary  to  demolish  a  house  for  offense  or  defense.  It 
may  be  necessary  for  a  general  to  enter  the  lands  of  a 
citizen  in  pursuit  of  an  enemy,  or  to  erect  a  fortification 
thereon  to  prevent  his  incursions;  to  march  over  ex- 
tensive districts  and  constantly  over  private  estates 
in  repelling  an  invasion.  These  are  cases  of  uncon- 
trollable necessity,  and  of  pressing  public  emergency. 
♦  ♦  *  This  might  be  a  case,  too,  in  which  it  might 
be  decorous  in  a  court  of  justice,  for  the  public  safety, 
to  presume  that  the  legislative  authority  of  the  coun- 
try would  yield  a  proper  indemnity.  But  be  the  law 
in  such  cases  as  it  may,  it  is  sufficient  to  say  that  this 
case  is  not  in  principle  like  any  of  those  which  have 
been  mentioned.  This  is  a  corporation  invested  with 
certain  legislatve  powers  for  the  benefit  of  all  within 
the  sphere  of  its  operation.  It  guards  the  health,  it 
promotes  internal  commerce,  by  opening  convenient 
highways,  and  facilitates  and  preserves  external  com- 
merce by  guarding  the  navigation  of  the  city.  It  is 
a  portion  of  the  sovereign  power  imparted  for  the 
benefit  of  the  city,  and  for  its  good  and  orderly  gov- 
ernment. But  although  these  powers  are  imparted, 
they  are  by  no  means  arbitrary  powers,  but  are  sub- 
ject to  the  salutary  restraints  of  our  constitutions  and 
of  such  laws  as  lie  at  the  foundation  of  all  social  order, 
of  such  as  guard  individual  rights  and  furnish  them 
inviolable  security.'' 

In  the  case  of  Haskell  v.  City  of  New  Bedford,  supra, 
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of  the  same  character  as  that  now  in  review,  it  was 
s&id:  ^^One  great  natural  office  of  the  sea  and  of  all 
running  water  is  to  carry  off  and  dissipate,  by  their 
perpetual  motion  and  currents,  the  impurities  and 
offscourings  of  the  land.  The  owner  of  any  lands 
bordering  upon  the  sea  may  lawfully  throw  refuse 
matter  into  it,  provided  he  does  not  create  a  nuisance 
to  others.  And  there  can  be  no  doubt  that  public 
bodies  and  officers,  charged  by  law  with  the  power 
and  duty  of  constructing  and  maintaining  sewers  and 
drains  for  the  benefit  of  the  public  health,  have  an 
equal  right.  ♦  ♦  ♦  But  it  by  no  means  follows 
that  either  the  city  or  any  private  person  has  the  ri^ht 
to  deposit  filth  upon  the  sea  shore  in  such  quantities 
as  to  create  a  nuisance  to  health  or  navigation.  If 
the  owner  of  this  dock  had  himself  suffered  filth  to 
accumulate  therein  to  such  ^an  amount  as  to  create 
a  nuisance  prejudicial  to  the  public  health,  the  munic- 
ipal authorities  might  perhaps  have  been  authorized 
to  remove  such  nuisance  by  filling  up  the  dock,  or  by 
proper  proceedings  as  a  board  of  health  to  have  com- 
pelled the  owner  to  remove  it.  *  *  *  And  the 
legislature  might  doubtless  by  express  words  or  neces- 
sary implication,  and  making  due  compensation,  have 
authorized  any  private  rights  in  the  dock  to  be  taken 
for  the  purpose  of  suppressing  a  nuisance.  ♦  ♦  ♦ 
But  the  right  conferred  upon  the  city  of  New  Bedford 
to  lay  out  common  sewers  ^through  any  streets  or 
private  lands'  does  not  include  the  right  to  create 
^  nuisance,  public  or  private,  upon  the  property  of  the 
Commonwealth,  or  of  an  individual,  within  tide 
water." 

In  2  Dillon's  Municipal  Corporations  (4th  ed.)>  sec- 
tion 1047,  the  author,  in  discussing  this  subject,  says: 
"It  is,  perhaps,  impossible  to  reconcile  all  of  the  cases 
on  this  subject,  and  courts  of  the  highest  respectability 
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have  held  that  if  the  sewer,  wttatever  Us  plany  is  so 
constructed  by  .the  municipal  authorities  as  to  cau9e 
a  positive  and  direct  invasion  of  the  plaintiff's  private 
property,  as  by  collecting  and  throwing  upon  it,  to  his 
damage,  water  or  sewage  which  would  not  otherwise 
have  flowed  or  found  its  way  there,  the  corporation  is 
liable.  This  exception  to  the  general  doctrine,  when 
properly  limited  and  applied,  seems  to  be  founded  on 
sound  principles,  and  will  have  a  salutary  effect  in 
inducing  care  on  the  part  of  the  municipality  to  pre- 
vent such  injuries  to  private  property,  and  will  oper- 
ate justly  in. giving  redress  to  the  sufferer  if  such 
injuries  are  inflicted.  Accordingly,  although  a  mu- 
nicipality having  the  power  to  construct  drains  and 
sewers  may  lawfully  cause  them  to  be  built  so  as  to 
discharge  their  refuse  matter  into  the  sea,  or  natural 
stream  of  water,  yet  this  right  must  be  so  exercised 
as  not  to  create  a  nuisance  public  or  private.  If  a 
public  nuisance  is  created,  the  public  has  a  remedy 
by  public  prosecution;  and  any  individual  who  suffers 
special  injury  therefrom  may  recover  therefor  in  a 
civil  action.  If,  therefore,  deposits  from  sewers  con- 
structed by  a  city  cause  a  peculiar  injury  to  the  owner 
of  a  wharf  or  dock,  by  preventing  or  materially  inter- 
fering with  the  approach  of  vessels  and  the  accustomed 
and  lawful  use  of  the  wharf  or  dock,  the  city  is  liable 
to  the  latter  in  damages." 

Again,  in  section  1051,  it  is  said:  "Where  such 
sewers  are  built  and  solely  controlled  by  a  municipal- 
ity, many  cases,  as  shown  in  the  sections  of  the  text 
relating  to  this  subject,  have  held  that  the  municipal- 
ity is  liable  for  direct  inundations  of  connecting  prop- 
erty with  water,  fllth  and  sewage,  where  the  sewer, 
although  it  may  have  been  built  pursuant  to  a  plan 
adopted  by  the  municipality,  is  negligently  main- 
tained by  it  after  the  sewer  has  been  shown  by  expert- 
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€nce  to  be  insufficient,  under  ordinary  conditions,  to 
prevent  such  a  nuisance  and  direct  injury  to  the  plain- 
tiff's property.  In  view  of  the  purpose  of  sewers, 
their  indispensableness  to  property  owners  in  cities, 
their  vital  relation  to  the  public  health,  the  exclusive 
nature  (as  the  power  is  usually  conferred)  of  the 
municipal  authorities  to  construct  and  to  control 
them,  the  power  and  means  (where  these  exist  in  the 
municipality)  to  provide  a  remedy,  and  the  utter  help- 
lessness of  the  property  owner,  if  no  remedy  is  pro- 
vided, liabilty  to  a  private  action  for  negligence  is 
doubtless  a  salutary  rule,  and  one  which  in  the  au- 
thor's judgment  is,  under  the  conditions  above  stated, 
and  where  no  contrary  legislative  intent  appears,  en- 
tirely consistent  with  legal  principles." 

And  again,  in  section  1051a,  it  is  said:  ^'In  such 
case  the  injury  to  the  property  owner  is  manifest.  It 
is  caused  by  the  sole  act  or  neglect  of  the  municipal 
authorities.  They  alone  have  the  power  to  remove 
the  cause.  The  property  owner  is  substantially  re- 
mediless unless  he  can  quicken  and  secure  corporate 
action  by  means  of  a  civil  suit  for  damages.  The  city 
as  the  corporate  representative  of  the  fasciculus  of 
local  interest  which  makes  sewers  a  necessity  for  the 
benefit  of  all  of  the  inhabitants  of  the  municipality^ 
is  the  author  of  the  injury  which  the  plaintiff  in  the 
case  supposed  sustains  in  the  attempt  to  benefit  all. 
The  dictate  of  justice  is  that  no  person  should  suffer 
unequally,  and,  if  he  does,  that  all  should  make  com- 
pensation. If  the  city  has  the  power  and  the  means 
by  taxation  or  otherwise  to  remedy  the  defective 
sewer,  and  yet,  under  the  conditions  above  defined 
and  limited,  continues  such  sewer,  it  must  on  legal 
principles  be  liable,  unless  it  can  justify  its  act  or 
omission  by  its  legislative  powers  and  duties  relating 
thereto.    Certain  it  is  that  these  powers  were  not 
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given  with  any  such  intent.  Under  the  usual  consti- 
tutional  limitations  on  legislative  action  it  is  at  least 
doubtful  whether  powers  so  injurious  to,  and  so  de- 
structive of  private  rights  could  be  directly  conferred, 
and  if  not,  how  can  they  be  held  to  be  obliquely 
granted,  or  to  be  embraced  in  large  and  general  grants 
of  authority?  Such  delegations  of  authority  are  to 
be  construed  favorably  to  the  rights  of  the  citizen,  and 
may,  we  think,  reasonably  be  considered  as  implying 
a  condition  that  it  shall  not  be  exercised  so  as  to 
inflict  unnecessary  or  at  all  events  negligent  injuries 
upon  private  property." 

The  decisions  of  this  court,  first  cited  in  this  opinion, 
affirm  the  liability  of  a  municipal  corporation  for  neg- 
ligence in  the  execution  of  a  proper  public  work,  the 
drainage  of  streets,  if,  in  constructing  it,  large  quan- 
tities of  water  are  gathered  and  confined  in  one  chan- 
nel, without  providing  an  outlet,  and  from  which  they 
flow  upon  private  lands,  and  injure  the  owner.  If  a 
public  work  results  in  a  nuisance  these  holdings  sup- 
port the  liability  of  the  corporation. 

What,  in  view  of  these  authorities,  is  the  rule  of 
limitation  as  to  remedies  for  injuries  resulting. from  a 
nuisance,  such  as  that  here  complained  of?  The 
sewer  was  doubtless  of  a  permanent  character,  but  the 
injury  was  not  committed',  nor  wae  it  completed  at  the 
time  the  sewer  was  constructed,  nor  was  the  sewer 
itself  the  nuisance.  The  injury  now  complained  of  is 
the  result  of  the  discharge  of  sewage  into  the  basin. 
The  negligence  alleged  is  not  alone  in  construct- 
ing the  sewer  so  as  to  empty  into  the  sluggish  current 
of  the  harbor,  but  it  is  also  in  continuing  to  empty  the 
sewage  into  it  without  employing  any  means  to  re- 
move it  or  prevent  the  nuisance  resulting. 

The  rule  of  law  is  that  no  right  to  maintain  a  public 
nuisance  arises  by  prescription,  and  a  continuing 
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nnisance,  with  continuously  increasing  injury,  affords 
a  continuing  right  of  action.  As  said  in  16  Am.  & 
Eng.  Ency.  of  Law,  p.  988:  "If  the  nuisance  is  of  a 
character  so  permanent  that  it  may  fairly  be  said  that 
the  entire  damage  accrues  in  the  first  instance,  the 
statute  of  limitation  begins  to  run  from  this  time.  If, 
on  the  other  hand,  the  nuisance  may  be  said  to  con- 
tinue from  day  to  day,  and  to  create  a  fresh  injury 
from  day  to  day,  there  may  be  a  right  of  action,  al- 
though the  original  right  of  action  has  been  lost  by 
lapse  of  time."  See  authorities  there  cited.  By  the 
same  authority  it  is  further  said,  p.  988 :  "Where  the 
injury  inflicted  by  a  nuisance  i«  not  of  such  a  charac- 
ter that  it  can  be  ascertained,  both  as  to  the  past  and 
future  by  a  single  action,  successive  actions  lie  for 
new  damages  so  long  as  the  nuisance  is  continued." 
Many  authorities  are  cited  in  support  of  this  proposi- 
tion and  little  doubt  can  exist  concerning  its  accuracy. 

The  rule  in  City  of  North  Vernon  v.  Voegler,  103  Ind. 
314,  is  distinguished  from  that  applicable  here,  in  that 
the  case  was  held  not  to  present  a  cause  of  action  for 
maintaining  a  nuisance,  but  it  was  there  held  that  a 
cause  of  action  for  damages  does  not  accrue  until  the 
wrong  or  injury  has  resulted  in  damage,  and  Board, 
etc.j  V.  Pearson,  120  Ind.  426,  adheres  to  this  rule.  See, 
also,  Schlitz  Brewing  Co.  v.  Compton,  142  111.  511,  32  N. 
E.  693;  Bonomi  v.  Backhouse,  E.  B.  &  E.  622.  The 
decisions  in  Ohio,  etc.,  R.  W.  Co.  v.  Simon,  40  Ind.  278, 
and  Lucas  v.  Marine,  40  Ind.  289,  cited  by  counsel  for 
the  appellee,  give  no  consideration  to  the  question  of 
the  effect  of  a  complete  injury,  or  of  a  continuing 
source  of  injury,  but  were  decided  upon  the  theory 
that  the  injurious  results  had  accrued  fully  more  than 
six  years  before  suit. 

Applying  these  rules  to  the  present  case,  it  is  appar- 
ent that,  from  the  third  paragraph  of  complaint  a 
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cause  of  action  did  not  accrue  until  the  year  1890,  or 
within  the  six  year  period  next  before  this  suit  was 
instituted;  that  the  second  paragraph  of  complaint, 
alleging  the  complete  destruction  in  1883  of  the  appel- 
lant's property  for  the  uses  from  which  its  value 
arises,  brought  together  the  wrong  or  injury  and  the 
damages  long  before  the  period  of  limitation,  and 
there  are  no  allegations  of  new  or  additional  loss. 
The  cause  of  action  pleaded,  therefore,  in  the  second 
paragraph  of  complaint,  was  barred,  and  that  pleaded 
in  the  third  paragraph  was  not  barred.  We,  of  course, 
venture  no  opinion  as  to  the  periods  during  which 
damages  may  be  recovered  upon  the  third  paragraph 
prior  to  six  years  and  after  the  bringing  of  the  suit. 

The  judgment  of  the  lower  court  is  reversed  for  the 
error  in  overruling  appellant^s  demurrer  to  the  appel- 
lee's answer  to  the  third  paragraph  of  complaint 


MO 

684 

149 

396 

U9 

613 

161 

SOS 

148 

684 

157 

446 

149    684 
163    293 

'l60 


SiBERRT  V.  The  State. 

[No.  17,161.    Filed  March  1,  1896.    Behearing  denied  April  21,  1896.] 

CBiMDVAii  Law^— Jndic^menf.— Ifi^^nder  of  Counts.— 4ppeaZ.~The 
question  as  to  whether  there  can  be  a  joinder,  in  the  same  indict- 
ment, of  two  counts,  one  for  murder  and  the  other  for  inVoluntarj 
manslaughter,  cannot  be  presented  on  appeal,  where  the  record 
does  not  show  a  motion  to  quash  to  have  been  made.  p.  6S7. 

Appeal  and  Ebrob. — On  Second  Appeal  the  Record  of  First  Not 
Available  to  Disdose  Error. — On  a  second  appeal  of  the  same  case, 
the  record  of  the  first  appeal  cannot  be  considered  for  the  purpose 
of  discovering  erroneous  rulings  of  the  trial  court,    pp.  €87^  688. 

Crdiinal  Law. — Homicide, — Evidence. — ^Where  an  indictment  is  in 
two  counts,  one  charging  murder  in  the  first  degree  and  the  other 
charging  involuntary  manslaughter,  evidence  showing  that  the 
killing  was  intentional  is  admissible,   p.  688. 

Appeal. — Bills  of  Exception. — Motion  for  New  TYial. — Statements 
contained  in  a  motion  for  a  new  trial  as  to  alleged  errors  must  be 
shown  to  be  true  by  proper  bills  of  exception,  or  they  wiU  not  be 
considered  on  appeal,   p.  689. 

BAXE.—AppeOanfa  Counsd  Must  Cite  Page  and  Line  of  Beeord 
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Where  Ruling  is  Found.  —  The  Supreme  Court  will  not  search 
the  record  to  find  alleged  rulings  of  the  trial  court  where  there  has 
been  a  failure  on  the  part  of  appellant's  counsel  to  cite  pages  and 
lines  of  record  as  required  by  rule  twenty-six  of  the  Supreme  Ck>urt. 
p.  689, 

Criminal  Law. — Homicide. — Evidence. — On  a  prosecution  of  a  hus- 
band for  the  killing  of  his  wife,  under  an  indictment  charging 
murder  in  the  first  degree  in  one  count,  and  involuntary  man- 
slaughter in  another,  the  admission  of  evidence  showing  that 
deceased  was  true  to'  her  husband  is  not  reversible  error  where  the 
conviction  is  for  involuntary  manslaughter,    pp.  689y  690. 

Appbal.— i?rror  Should  be  Assigned  in  Motion  for  New  Trial. — Error 
in  the  finding  of  the  trial  court,  to  be  available  on  appeal,  should 
be  assigned  as  error  in  the  motion  for  a  new  trial,    p.  690, 

Evidence. — Shorthand  Reporter  as  Witness. — Cross-examination. — 
Where  a  shorthand  reporter  is  called  as  a  witness  and  testifies  as  to 
the  testimony  of  a  particular  witness  on  another  trial  of  the  same 
case,  the  cross-examination  of  such  shorthand  reporter  must  be 
confined  to  the  particular  evidence  given  by  him  in  his  examin- 
ation in  chief,  or  such  as  is  explanatory  thereof,  pp,  690,  691. 

Ajp^eal  and  "Error.— Criminal  Law. — Preponderance  of  Evidence. — 
The  Supreme  Court  will  not  reverse  a  conviction  by  the  trial  court, 
even  though  the  preponderance  of  the  evidence  was  against  the 
verdict,  if  that  part  of  the  evidence  supporting  the  verdict  is  legally 
sufficient  to  establish  all  the  essential  facts  to  constitute  the  crime 
with  which  the  defendant  was  found  guilty,    p.  691. 

Same. — Exception. — Presumptions. — ^To  be  available  on  appeal  it 
must  appear  affirmatively  that  the  ruling  of  the  court  excepted 
to  was  actually  made,  as  the  Supreme  Court  will  adopt  the  pre- 
sumption that  upholds  the  judgment  upon  which  the  appeal  is  prose- 
cuted,   pp.  691-693. 

Instructions. — Refusal  to  Oive. — No  error  is  committed  in  refusing 
to  give  requested  instructions  which  were  substantially  given  by 
the  court  of  its  own  motion,    p.  694. 

Jury. — Disqualification  of  Juror. — Reading  Newspaper  Accounts  of 
Former  7WaZ.~To  render  a  juror  incompetent  on  account  of 
having  read  newspaper  accounts  of  a  former  trial  of  the  cause  it 
must  be  shown  that  the  account  read  was  a  report  of  the  evidtsnce. 
pp.  694,  695. 

Cbdonal  Law. — Drawing  Deadly  Weapon. —  Statute  Construed. — 
To  constitute  a  violation  of  section  2068,  Bums'  R.  S.  1894  (1984,  R. 
8.  1881 ),  making  it  a  crime  to  draw  a  dangerous  or  deadly  weapon, 
it  need  not  be  shown  that  the  person  intended  using  the  weapon  on 
the  person  upon  whom  it  was  drawn,  but  is  in  the  purview  of  said 
section  if  it  is  shown  that  the  weapon  was  drawn  in  such  manner 
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that  it  might  be  used  to  his  injury,  as  to  point  the  muzzle  of  a 
gvax  or  revolver  at  another,    pp.  696,  697. 

Criminal  Law. — Involuntary  Manslaughter. —  Unlawful  Act. —  To 
oonstitute  the  crime  of  involuntary  manslaughter  while  commit- 
ting the  unlawful  act  of  drawing  or  pointing  a  revolver  at  the 
person  killed,  in  violation  of  section  d066,  Bums'  R  S.  1894  (1084, 
R.  S.  1881),  it  need  only  be  shown  that  defendant  intentionally 
pointed  the  muzzle  of  the  revolver  at  such  person,    pp.  697,  698. 

iNSTBOonoN. — Reasonable  Doubt. — Inaccurate  Definition. — Hamdese 
Error. — Criminal  Law. — In  order  to  justify  the  reversal  of  a  case 
on  the  ground  that  the  court  in  its  instruction  gave  an  inaccurate 
definition  of  reasonable  doubt,  it  must  plainly  appear  that  defend- 
ant was  prejudiced  in  his  substantial  rights  thereby,    pp.  701,  70S. 

Appeal  and  ^kbovl-- Rehearing.— Q^estions  Presented  for  First 
Time. — Questions  cannot  be  presented  for  the  first  time  in  a  petition 
for  a  rehearing,    p.  702. 

JUBT. — Challenge  for  Cause.~-Peremptory  Challenge. — Harmless  Er- 
ror.—  Criminal  Law.  —  Where  the  oourt  overrules  defendant's 
challenge  made  to  two  jurors  for  cause,  and  such  jurors  were 
afterward  excused  on  defendant's  peremptory  challenge  and  de- 
fendant went  to  trial  without  exhausting  all  of  his  peremptory 
challenges,  such  ruling  did  not  prejudice  the  substantial  rights  of 
defendant  and  was  harmless,    p.  70S. 

Ihstbuctions. — Weight  of  Evidence. — Criminal  Law. — An  instruc- 
tion to  the  jury  in  the  trial  of  a  person  charged  with  manslaughter, 
to  the  effect  that  the  jury  might  consider  statements  made  by  de- 
fendant that  he  committed  the  homicide  as  strong  proof  against 
defendant  in  determining  the  fact  as  to  whether  he  did  commit 
the  homicide  or  not  was  not  such  an  invasion  of  the  right  of  the 
jury  to  determine  the  weight  of  the  evidence  as  would  amount  to 
reversible  error,  where  the  defendant  admitted  the  Idlling,  and 
other  instructions  were  given  defining  criminal  homicid&    p.  704. 

New  Trial. — Cruel  and  Excessive  Punishment  Not  Oround  For.^ 
Criminal  Law. — Cruel  and  excessive  punishment  is  not  a  statutory 
ground  for  a  new  triaL    p.  70S. 

Cboonal  Law.— Cru^  and  Excessive  Punishmsnt.-^Ttie  Supreme 
Court  cannot  say  that  the  punishment  assessed  by  the  jury  in  the 
trial  of  a  criminal  cause  is  excessive  where  the  punishment  is  fixed 
within  the  limits  of  the  statute,    p.  706. 

From  the  Wells  Circuit  Court.  Affirmed. 

Levi  Mocky  Abram  Simmons  and  E.  L.  Watson^  for 
appellant. 

W.  A.  Ketchamy  Attornej-General,  and  A.  O.  Smithy 
for  State. 
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McCabb,  C.  J. — ^The  appellant  was  prosecuted  by 
indictment,  in  the  Wells  Circuit  Court,  in  which  there 
were  two  counts,  one  charging  him  with  murder  in  the 
first  degree,  and  in  the  second  with  involuntary  man- 
slaughter,in  the  killing  of  his  wife,  Emma  Siberry.  On 
a  plea  of  not  guilty  he  was  found  guilty  of  involuntary 
manslaughter,  as  charged  in  the  second  count,  and  his 
punishment  was  fixed  by  the  jury  at  imprisonment  in 
the  state  prison  for  fifteen  years.  The  court  rendered 
judgment  upon  the  verdict.  Upon  appeal  to  this  court 
that  judgment  was  reversed  on  account  of  error  in  the 
instructions  of  the  court,  and  a  new  trial  was  ordered. 
Siberry  v.  State,  133  Ind.  677.  Among  the  errors  as- 
signed on  that  appeal  was  the  action  of  the  court  in 
overruling  the  motion  of  the  appellant  to  quash  the 
indictment.  That  error  was  not  passed  on  in  that  ap- 
peal. On  remanding  the  cause  the  new  trial  resulted 
in  another  verdict  of  guilty  of  involuntary  man- 
slaughter, fixing  the  punishment  at  twelve  years  im- 
prisonment in  the  state  prison,  on  which  the  trial 
court  rendered  judgment  over  appellant's  motion  for 
a  new  trial  and  in  arrest  of  judgment. 

Among  the  matters  assigned  here  for  error  is  the 
action  of  the  trial  court  in  overruling  appellant's  mo- 
tion to  quash  the  indictment.  The  objection  urged  to 
the  indictment  is  that  a  count  for  murder  cannot  be 
joined  with  one  charging,  as  here,  involuntary  man- 
slaughter. But  we  find  no  motion  to  quash  in  the 
record,  and  no  ruling  thereon,  hence  the  question  of 
the  propriety  of  uniting  a  count  for  murder  with  a 
count  for  involuntary  manslaughter  in  the  same  indict- 
ment is  not  presented  to  this  court  by  the  assignment 
of  error.  There  may  have  been  such  a  motion  over- 
ruled before  the  case  came  to  this  court  on  the  former 
appeal,  but  the  present  record  does  not  show  it.  The 
report  of  the  former  appeal  cited  above  shows  that  to 
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have  been  the  case.  But  the  errors  assigned  on  this 
appeal  must  be  made  apparent  on  the  face  of  the 
record  on  this  appeal.  All  the  record  after  the  re- 
turn of  the  indictment  to  the  return  of  the  case  from 
this  court  to  the  trial  court  seems  to  have  been  omitted 
from  the  transcript  in  this  appeal.  Appeals  are  heard 
upon  the  record  and  by  the  record  determined.  Errors 
must  be  manifest  on  the  face  of  the  record.  It  is  the 
duty  of  a  party  who  asks  an  appellate  tribunal  to 
reverse  the  judgment  of  a  trial  court  to  bring  a  perfect 
record  to  the  appellate  court,  making  the  error  he  as- 
signed apparent  on  the  face  thereof,  so  that  the  appel- 
late court  can  find  in  the  record  the  proof  of  the  com- 
plaint made  in  the  assignment  of  errors.  The  appel- 
late tribunal  can  look  nowhere  else  for  such  proof. 
Elliott's  App.  Proc,  section  186,  and  authorities  there 
cited.  But  the  statute  seems  to  authorize  counts  for 
murder  in  the  first  and  second  degrees  and  man- 
slaughter to  'be  joined  in  the  same  indictment  or  in- 
formation. Section  1814,  Burns'  R.  S.  1894  (1745,  R 
S.  1881);  Powers  v.  State,  87  Ind.  144. 

There  was  testimony  of  several  witnesses  intro- 
duced by  the  State  on  the  trial,  over  the  appellant's 
objection,  tending  to  show  ill  feeling  of  the  appellant 
toward  the  deceased  during  their  marriage  relation. 
It  is  contended  this  was  error  inasmuch  as  its  tend- 
ency was  to  prove  intention  and  motive  to  kill  her  on 
the  part  of  the  appellant,  and  the  jury  having  found 
him  guilty  only  of  involuntary  manslaughter  in  which 
there  can  be  no  intention  to  kill.  The  proposition 
furnishes  its  own  refutation.  Because  no  matter  how 
strong  it  tended  to  prove  an  intentional  killing,  yet 
the  verdict  proves  that  it  did  not  harm  appellant,  be- 
cause the  jury  found  that  no  such  intention  existed. 
Such  testimony  might  possibly  have  been  inadmis- 
sible had  there  been  no  other  count  than  the  second, 
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charging  nothing  bnt  involuntary  manslaughter^  but 
the  first  count  charged  murder  in  the  first  degree,  mak- 
ing evidence  of  an  intentional  killing  admissible.  It 
was  the  right  of  the  State  to  try  to  prove  that  count  if 
it  could.  This  same  class  of  testimony  was  held  by 
this  court  to  have  been  rightly  admitted  on  the  former 
appeal.     fSiberry  v.  State^  133  Ind.  677. 

It  is  next  complained  that  the  court  permitted  the 
State  to  prove  by  the  witness  John  Coons  that  he  re- 
mained at  the  house  of  Mr.  Campbell,  where  the  kill- 
ing occurred,  under  the  direction  of  the  sheriff,  to 
guard  the  appellant  the  night  after  the  homicide,  of 
which  direction  and  purpose  the  appellant  was  wholly 
ignorant.  Counsel  in  their  brief  refer  us  to  the  page 
and  lines  of  the  record  where  it  is  claimed  this  ruling 
may  be  found.  On  turning  to  that  place  in  the  record 
we  find  such  a  ruling  stated,  but  is  simply  so  recited 
in  the  motion  for  a  new  trial.  Such  recitals  must  be 
shown  to  be  true  by  the  record  outside  of  the  motion 
for  a  new  trial,  or  by  bill  of  exceptions.  Indianapolis^ 
etc.  J  Mfg,  Co.  v.  First  Nafl  Bank,  33  Ind.  302;  Skil- 
len  V.  Skilleriy  41  Ind.  122;  Hopkins  v.  Chreensburgy 
etc. J  Turnpike  Co.,  46  Ind.  187;  Vawter  v.  Oillilandy 
65  Ind.  278;  Hyatt  v.  Clements,  65  Ind.  12;  Clouser 
V.  Ruckmauy  104  Ind.  688;  Deal  v.  Staie,  140  Ind. 
354.  If  there  is  such  a  ruling  in  the  record,  rule 
twenty-six  of  this  court  requires  the  appellant's  coun- 
sel to  cite  the  pages  and  lines  of  the  record  where 
it  may  be  found.  We  have  often  held  where  that  was 
not  done  we  would  not  search  the  record  to  find  such 
error.    The  record  here  contains  nearly  850  pages. 

It  is  next  urged  that  the  court  erredinadmittingthe 
evidence  of  William  H.  Wilson  over  the  appellant's 
objection  in  answer  to  the  question  whether  he  had 
ever  during  the  marriage  relation  of  appellant  and  his 
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irife,  kept  her  company.  The  answer  was,  ''No,  sir." 
The  objection  to  the  admission  of  the  evidence  stated 
was  that  it  was  irrelevant,  incompetent,  and  imma- 
terial. We  are  inclined  to  think  that  the  evidence  was 
subject  to  that  objecton,  but  that  its  admission  was 
harmless.  It  certainly  did  not  tend  to  prove  anything 
against  the  appellant.  To  prove  that  his  wife  had  been 
circumspect  and  prudent  in  her  conduct,  if  it  tended  to 
establish  anything  concerning  the  homicide,  it  was 
that  he  had  less  motive,  and  therefore  it  tended  to 
negative  intention  to  kill.  But  the  finding  of  the  jury 
makes  it  absolutely  certain  that  the  evidence  did  not 
harm  him,  because  the  verdict  finds  that  he  did  not  in- 
tend to  kill. 

On  cross-examination  of  George  Patterson,  a  wit- 
ness for  the  defendant,  the  court  permitted  the  State 
to  ask  him  the  question :  "I  will  ask  you  if  you  took 
the  defendant  there  [to  the  state  prison]  at  the  time 
referred  to  in  pursuance  of  a  verdict  and  judgment 
rendered  against  the  defendant  in  this  court  for  mur- 
der?" And  over  a  proper  objection  timely  made  by 
appellant,  permitted  him  to  answer,  "Yes,  sir."  This 
is  quite  an  ugly  ruling  of  the  trial  court,  but  it  was 
not  assigned  as  one  of  the  reasons  for  a  new  trial, 
and  therefore  its  correctness  is  not  presented  to  this 
court  for  review. 

The  State  proved  by  the  shorthand  reporter  that 
appellant  on  the  former  trial  as  a  witness  in  his  own 
behalf  had  made  certain  apswers  to  certain  questions 
as  to  how  the  homicide  occurred.  The  appellant 
claiming  the  right  to  cross-examine  the  shorthand  re- 
porter, asked  him  if  the  defendant  as  such  witness  had 
not  during  such  examination  ma*de  certain  other 
answers  to  certain  other  questions  and  on  objection 
by  the  State  such  questions  and  answers  on  cross- 
examination  were  excluded.    This  ruling  is  urged  as 
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error.  The  questions  were  not  strictly  cross-examina- 
tion any  more  than  it  would  have  been  under  such 
claim  to  cross-examine  to  have  gone  on  and  called  out 
all  of  appellant's  testimony  on  that  trial  entirely.  But 
the  question  did  not  seek  to  call  out  such  portion  of 
appellant's  former  testimony  as  was  explanatory  of 
that  part  that  the  State  had  put  in  evidence.  And  at 
most  that  was  the  utmost  extent  to  which  appellant 
could  rightfully  go  in  that  direction.  Therefore  there 
was  no  error  in  sustaining  the  objection. 

It  is  next  contended  that  the  evidence  is  not  suffi- 
cient to  sustain  the  verdict,  but  we  think  it  was  amply 
sufficient.  It  is  true  there  was  some  conflict  in  it. 
If  even  the  preponderance  of  the  evidence  was  against 
the  verdict  if  that  part  of  the  evidence  tending  to  sup- 
port the  verdict  is  legally  sufficient  to  establish  all 
the  essential  facts  to  constitute  the  crime  the  defend- 
ant was  found  guilty  of,  we  cannot  reverse  because 
that  would  be  reversing  for  an  error  of  fact  and  not 
of  law.  We  can  only  reverse  for  errors  of  law.  Deal 
V.  Statej  supra,  and  authorities  there  cited.  But  we 
are  inclined  to  think  a  fair  preponderance  of  the 
evidence  supports  the  verdict.  At  all  events  there 
was  amply  sufficient  evidence  to  warrant  the  jury  in 
finding  that  the  appellant  drew  a  revolver,  a  deadly 
and  dangerous  weapon,  upon  his  wife  in  violation  of 
the  statute,  though  not  intending  to  kill  her.  That 
while  engaged  in  that  unlawful  act  the  revolver  was 
accidentally  discharged,  shooting  her,  from  which  she 
immediately  died. 

The  next  error  urged  is  the  giving  of  instruction 
numbered  26.  Counsel  for  appellant  in  their  able 
brief  have  cited  us  to  the  page  and  lines  of  the  record 
where  it  is  found.  While  the  instruction  philologic- 
ally  and  legally  speaking  in  the  strict  sense  is  quite 
meaningless,  and  we  think  it  ouglit  never  to  have  gone 
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to  the  jury  on  account  of  its  liability  to  mislead  them; 
yet  the  appellant  is  not  in  a  situation  to  avail  himself 
of  the  error,  if  error  there  was  in  giving  it.  In  his 
motion  for  a  new  trial  he  complains  that  the  court 
erred  in  giving  to  the  jury  thirty-one  different  instruc- 
tions on  its  own  motion,  specifying  them  by  their  num- 
bers and  relies  on  the  giving  of  each  of  them  as  an 
error  for  which  a  new  trial  is  asked.  But  there  is  no 
one  of  them  that  is  numbered  26.  The  bill  of  excep- 
tions shows  that  the  court  did  give  to  the  jury  on  its 
own  motion  the  instruction  complained  of  in  the  brief 
and  it  is  numbered  26.  But  the  giving  of  that  instruc- 
tion is  not  specified  in  the  motion  for  a  new  trial  as  a 
ground  or  reason  therefor.  Another  paragraph  of  the 
motion  for  a  new  trial  specifies  the  giving  of  a  large 
number  of  instructions  given  by  the  court  at  the  re- 
quest of  the  State,  specifying  them  by  number  and  in- 
struction 26  is  among  them,  but  it  is  not  the  instruc- 
tion complained  of  in  the  brief  of  counsel.  Having 
failed  to  assign  the  giving  of  instruction  26  on  the 
court's  own  motion  as  a  cause  or  reason  for  a  new 
trial,  the  error  in  giving  it  if  any  there  was  is  not 
presented  by  the  record  before  us. 

The  next  point  made  in  appellant's  brief  for  a  re- 
versal is  the  giving  instruction  numbered  23.  We 
find  the  instruction  in  the  record  at  the  place  pointed 
out  in  the  brief  and  it  is  among  a  series  of  instructions 
purporting  to  have  been  asked  by  the  State.  As  to 
those  instructions  the  bill  of  exceptions  reads  thus: 
"That  on  the  trial  of  said  cause  the  State  asked  the 
court  to  give  the  following  instructions:"  Then  fol- 
lows the  series  of  instructions  last  mentioned.  Im- 
mediately at  the  end  of  the  instructions  follows  this 
language,  to  wit:  "To  the  giving  of  all  and  each  of 
which  the  court  gave  to  the  jury,  to  the  giving  of 
which  instructions  and  each  of  them  the  defendant 
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excepted/'  This  was  nothing  more  than  an  exception 
to  the  giving  of  each  of  the  instructions  and  to  be 
available  as  an  exception,  it  must  appear  affirmatively 
that  the  ruling  excepted  to  was  actually  made  by  the 
court.  Elliott's  App.  Proc,  section  593,  and  authori- 
ties there  cited.  Whether  this  ^series  of  instructions 
was  actually  given  by  the  court  is  not  stated  in  the 
bill  of  exceptions.  It  is  stated  that  the  State  re- 
quested the  court  to  give  them,  but  whether  the  court 
actually  gave  them  is  not  stated.  If  we  construe  the 
first  part  of  the  sentence  as  a  feeble  attempt  to  ex- 
press the  idea  of  actually  giving  instructions  we  would 
still  be  left  in  doubt  as  to  what  ones  o-f  the  series 
were  given.  "To  the  giving  of  all  and  each  of  which 
the  court  gave  to  the  jury"  would  seem  to  indicate  a 
purpose  to  except  to  each  of  the  instructions  that  the 
court  had  given  without  indicating  what  particular 
ones  in  the  series  had  actually  been  given.  Here  the 
most  that  can  be  said  in  favor  of  the  statement  is  that 
it  may  be  inferred  or  presumed  that  the  court  had  given 
the  instructions  or  it  would  not  have  allowed  an  ex- 
ception to  the  giving  of  them  or  any  of  them.  '  Judge 
Elliott,  in  his  work  last  cited,  says:  "If  the  appellate 
tribunal  is  compelled  to  resort  to  presumptions  it  will 
choose  that  which  will  sustain  the  proceedings  of  the 
trial  court  and  reject  that  which  would  overthrow 
them.  If  the  condition  of  the  record  is  such  aB  to  re- 
quire the  higher  court  to  act  upon  a  presumption  it 
will,  without  hesitation,  adopt  the  presumption  that 
upholds  the  judgment  upon  which  the  appeal  is  pros- 
ecuted. It  has  been  held,  upon  this  general  principle, 
that  it  is  not  enough  to  showthat'error  may  have  been 
committed,'  but  it  must  be  shown  that  error  was  actu- 
ally committed."  Elliott's  App.  Proc,  section  709,  and 
authorities  there  cited.  The  record,  therefore,  is  not 
in  a  condition  to  present  to  us  the  question  of  the  cor- 
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rectness  of  said  instruction..  Instruction  24  com- 
plained of  belongs  to  the  same  series  and  is  in  the 
same  fix. 

It  is  next  complained  that  the  court  erred  in 
refusing  instruction  31  asked  by  the  defendant  in 
a  series  asked  by  him.  There  was  no  error  in  this 
refusal,  because  the  court  had  already  substantially 
so  instructed  in  the  series  given  on  its  own  motion. 
Instructions  34  and  37  belonging  to  the  same  series  are 
in  the  same  fix,  having  been  substantially  given  in  the 
series  given  by  the  court  on  its  own  motion.  There 
was,  therefore,  no  error  in  their  refusal. 

The  next  point  made  in  appellant's  brief  is  that  the 
court  erred  in  modifying  instructions  10,  11,  14,  and 
41,  asked  by  the  defendant.  We  have  examined  these 
instructions  as  originally  asked  and  as  modified.  To 
set  them  out  here  would  needlessly  extend  this  opin- 
ion, for  they  are  very  lengthy.  It  is  sufficient  to  say 
that  the  modification  scarcely  made  any  material 
change  in  them.  The  court  did  not  err  in  the  mod- 
ification. 

A  person  called  as  a  juror,  Henry  H.  Eeed,  stated 
on  his  voir  dire  that  he  had  formed  an  opinion  as  to 
the  guilt  or  innocence  of  the  accused  and  that  not- 
withstanding that  opinion  he  thought  he  could  give 
the  defendant  a  fair  and  impartial  trial.  That  he  had 
formed  his  opinion  from  reading  newspaper  accounts 
of  the  former  trial.  Being  asked  whether  he  had  read 
that  which  purported  to  be  the  evidence  given  in  the 
cause  on  such  former  trial  he  answered,  "Yes,  a  part 
of  it,  at  least."  He  then  stated  that  he  then  had  no 
opinion  as  to  the  guilt  or  innocence  of  the  defendant 
The  court  overruled  the  challenge.  One  Joseph 
Awkerman,  called  to  serve  on  said  jury,  answered  on 
his  voir  dvre  about  the  same  as  the  other  one,  except 
that  he  was  not  positive  that  his  opinion  was  formed 
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from  reading  the  evidence  of  the  former  trial.  The 
appellant  challenged  both  jurors  for  cause  which  the 
court  overruled.  It  does  not  appear  that  the  opinion 
of  either  of  them  was  formed  from  reading  "the  re- 
ports of  the  testimony  of  witnesses  to  the  transaction.'' 
That  one  has  formed  op  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  defendant  is  ground  for  chal- 
lenge by  the  statute;  and  it  provides  that  "if  it  appear 
to  have  been  founded  upon  reading  newspaper  state- 
ments, communications,  comments,  or  reports  or  upon 
rumors  or  hearsay,  and  not  upon  conversations  with 
witnesses  to  the  transaction,  or  reading  reports  of 
their  testimony,  or  hearing  thfem  testify;  and  [if]  the 
juror  state  on  oath  that  he  feels  able  notwithstanding 
such  opinion  to  render  an  impartial  verdict  upon  the 
law  and  evidence,  the  court  ♦  ♦  ♦  may  in  its  dis- 
cretion admit  him  as  competent  to  serve  in  such  case." 
Opinions  formed  upon  conversations  with  witnesses 
to  the  transaction  constituting  the  crime  and  reading 
reports  of  their  testimony  disqualify,  notwithstand- 
ing the  juror  may  state  that  he  feels  able  to  render  an 
impartial  verdict.  The  newspaper  reports  of  the  evi- 
dence the  reading  of  which  that  are  to  have  the  dis- 
qualifying effect  is  newspaper  reports  of  the  evidence 
of  the  transaction  constituting  the  crime. 

The  evidence  fails  to  show  that  the  opinion  of  either 
of  the  challenged  jurors  had  been  formed  on  reading 
newspaper  reports  of  the  evidence  of  the  transaction. 
There  was  therefore  no  error  in  overruling  the  chal- 
lenge. 

Having  carefully  gone  through  all  the  alleged  errors 
pointed  out  in  appellant's  brief,  we  find  no  error  for 
which  the  judgment  ought  to  be  reversed. 

The  judgment  is  affirmed. 
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On  Petition  for  Reheabinq. 

A  very  earnest  petition  for  a  rehearing  is  presented 
in  this  ease.  And  it  is  supported  by  a  very  able  brief 
on  behalf  of  the  appellee.  The  Attorney-General  has 
interposed  a  brief  in  opposition  thereto  of  marked  and 
signal  ability  in  which  he  has  ably  defended  each  one 
of  the  rulings  made  in  the  original  opinion  urged  as 
erroneous  by  the  appellant's  learned  counsel. 

The  first  count  of  the  indictment  charged  murder  in 
the  first  degree  and  hence  if  there  was  excitement  in 
the  county  against  the  defendant  he  could  have  com- 
pelled the  granting  a*  change  of  venue  to  another 
county.  Section  1840,  Burns'  R.  S.  1894  (1771,  R.  S. 
1881).  And  yet  notwithstanding  the  fact  that  the  de- 
fendant on  the  first  trial  was  by  a  Wells  county  jury 
found  guilty  and  given  fifteen  years  in  the  peniten- 
tiary, his  learned  counsel  so  justly  complimented  by 
the  Attorney-General  for  their  ability  in  the  defense 
of  the  accused  never  asked  for  a  change  from  the 
county  either  upon  the  first  or  second  trial. 

But  let  us  see  if  the  evidence  does  not  prove  the 
commission  of  the  crime  charged,  namely,  involuntary 
manslaughter.  It  is  claimed  it  does  not.  If  the  facts 
show  an  uninten4:ional  killing  while  in  the  commission 
of  an  unlawful  act,  it  constitutes  involuntary  man- 
slaughter. Brown  v.  S*ate,  110  Ind.  486;  section  1981, 
Burns'  R.  S.  1894  (1908,  R.  S.  1881). 

The  second  count  of  the  indictment  did  not  charge 
the  appellant  with  an  intentional  killing  of  his  wife. 
Nor  did  it  charge  him  as  his  counsel  seem  to  think, 
with  killing  his  wife  while  "threatening  to  use  a  pistol 
already  drawn  upon  another  person."  But  it  charged 
him  with  an  unintentional  killing  of  her  while  en- 
gaged in  the  commission  of  an  unlawful  act,  to  wit: 
while  drawing  a  deadly  weapon  upon  her,  to  wit:  a 
revolver,  and  that  the  same  was  by  him  unintention- 
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ally  discharged  while  so  engaged  whereby  she  was 
shot  and  killed.  Therefore  all  the  talk  to  the  effect 
that  the  appellant  ought  not  to  be  convicted  because 
he  did  not  intend  to  kill  is  idle  and  has  no  pertinency 
to  the  case.  It  is  clear  that  it  is  because  he  did  not 
intend  to  kill  her,  that, helped  to  make  the  offense 
involuntary  manslaughter.  If  he  had  intended  to  kill 
her,  that  fact  would  have  made  it  murder  and  not 
involuntary  manslaughter. 

The  jury  in  finding  him  guilty  of  involuntary  man- 
slaughter as  charged  in  the  second  count  have  found 
that  he  did  not  intend  to  kill  his  wife. 

There  is  no  controversy  that  the  evidence  estab- 
lishes that  the  appellant  killed  his  wife,  because  that 
fact  he  states  under  oath  on  the  witness  stand  him- 
self. And  there  is  no  controversy  that  the  evidence 
justified  the  jury  in  finding  that  he  did  not  intend  to 
kill  her.  That  much  is  beyond  dispute.  The  only  lack- 
ing element  to  complete  the  crime  is,  was  he  at  the  time 
engaged  in  the  commission  of  some  unlawful  act  when 
the  revolver  was  unintentionally  discharged,  shooting 
her?  Another  section  of  the  criminal  code  provides 
that:  "Whoever  draws,  or  threatens  to  use  any  pistol, 
dirk,  knife,  slung  shot,  or  any  other  deadly  or  danger- 
ous weapon,  already  drawn  upon  another  person,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  fined  in  any  sum  not  less  than 
one  nor  more  than  five  hundred  dollars,  to  which  may 
be  added  imprisonment  in  the  county  jail  not  exceed- 
ing six  months."  Section  2068,  Burns'  R.  S.  1894 
(1984,  R.  S.  1881). 

It  has  been  held  under  this  section  that  if  one  draw 
a  revolver  at  another  and  it  is  unintentionally  dis- 
charged and  kills  the  person  on  whom  it  is  drawn,  that 
it  constitutes  involuntary  manslaughter,  because  the 
drawing  of  the  revolver  at  the  person  killed  was 
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an  unlawful  act,  being  in  violation  of  the  statute  last 
quoted.  Surber  v.  State,  99  Ind.  71.  Counsel  is  right 
in  saying  that  this  statute  means  something  more  than 
merely  having  the  pistol  in  one's  hand  when  it  goes 
off,  and  that  to  draw  a  pistol  has  a  meaning  beyond 
having  it  in  one's  hands.  The  language  of  the  statute 
is,  "Whoever  draws,^etc.,  ♦  ♦  •  any  pistol,  etc., 
upon  any  other  person,  etc.,  shall  be  deemed 
guilty,  etc.    •    ♦    •" 

To  draw  a  weapon  upon  another  means  within  the 
purview  of  that  statute  so  to  draw  it  that  it  may  be 
used  to  his  injury,  as  to  point  the  muzzle  of  a  gun  or 
revolver  at  another;  but  it  is  not  necessary  that  he 
intend  to  discharge  or  fire  it  off  or  shoot  the  person  in 
order  to  constitute  the  violation  of  the  statute  quoted. 

The  only  element  of  illegality  necessary  to  consti- 
tute a  violation  of  the  statute  and  to  make  the  act  an 
unlawful  one  within  the  meaning  of  that  part  of  the 
section  defining  involuntary  manslaughter  is,  that  the 
defendant  intentionally  pointed  the  muzzle  of  the  re- 
volver at  his  wife.  It  was  to  prevent  such  foolhardy 
acts,  thereby  endangering  human  life  and  limb  by 
making  them  crimes  and  punishing  the  same  that  the 
statute  against  drawing  deadly  weapons  upon  others 
was  enacted. 

The  only  remaining  question  to  be  determined  to 
enable  us  to  decide  whether  counsel  is  right  in  holding 
that  the  "evidence  does  not  warrant  the  finding  and 
judgment"  is  to  ascertain  from  the  evidence  whether 
the  accused  did  intentionally  point  the  muzzle  of  the 
revolver  at  his  wife.  That  the  revolver  was  dis- 
charged while  in  his  hands,  by  his  act,  and  that  its 
load  thus  discharged  struck  his  wife,  causing  her 
death  in  five  minutes  thereafter  is  conceded  on  all 
hands. 

The  appellant  and  his  wife  and  Jonathan  Campbell 
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and  his  wife^  Ella  Campbell,  were  all  in  the  room  to- 
gether.  Appellant  had  a  new  revolver  lying  on  the 
bureau  in  the  corner  of  the  room  which  he  was  trying 
to  trade  to  Campbell  for  a  dozen  chickens.  Campbell 
also  had  an  old  broken  revolver  lying  on  the  same 
bureau.  Campbell  took  up  the  new  revolver  and  sat 
on  the  bed  in  another  corner  of  the  room  to  examine  it. 
Up  to  this  point  the  testimony  of  the  appellant  and 
Campbell  and  his  wife,  the  only  living  eye-witnesses, 
substantially  agree.  Then  both  Campbell  and  his 
wife  testify  that  appellant  in  a  playful  way  com- 
menced snapping  the  old  broken  revolver  at  his  wife, 
which  he  did  three  or  four  times,  while  Campbell  was 
examining  the  new.  That  his  wife  remarked,  "you 
can't  make  me  flinch,"  and  he  said,  "I  can  with  the 
other  one,"  and  she  replied,  "no  you  can't,  or  you  are 
afraid  to,"  or  something  of  that  kind.  That  appellant 
immediately  walked  across  the  room  to  Campbell, 
took  the  new  revolver  out  of  Campbell's  hands,  started 
across  the  room  toward  his  wife,  pointing  the  revolver 
toward  her,  making  it  give  out  a  clicking  sound.  That 
the  Campbells  heard  it  "click"  three  or  four  times,  and 
that  it  went  off  and  was  discharged, -the  discharge 
entering  his  wife's  body,  causing  her  death  as  before 
stated.  The  appellant  was  a  witness  on  his  own  be- 
half and  in  his  testimony  substantially  agrees  with 
all  the  testimony  of  Mr.  and  Mrs.  Campbell,  except  as 
to  pointing  the  revolver  at  his  wife.  That,  he  denies 
and  says  he  was  going  to  the  bureau  with  it  to  put  it 
away  and  was  revolving  the  cylinder  so  as  to  .rest  the 
hammer  on  the  one  empty  chamber  and  that  as  he 
was  so  doing  he  did  not  know  that  his  wife  was  in 
range  with  the  muzzle  of  the  weapon  when  the  ham- 
mer slipped  from  under  his  thumb  and  caused  the  ex- 
plosion. He  positively  denies  that  he  snapped  the  old 
revolver  at  his  wife  or  that  there  was  anything  said 
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between  him  and  her  about  snapping  either  revolver 
at  her,  though  he  admits  he  snapped  the  old  revolver, 
but  says  it  was  pointed  at  the  floor  and  not  at  his  wife. 
It  further  appears  from  the  evidence  that  the  Camp- 
bells were  friendly  to  the  appellant.  The  homicide 
occurred  about  9  o'clock  in  the  morning.  Appellant 
remained  about  the  house  all  the  remainder  of  the  day, 
and  during  the  day  told  a  number  of  persons  who 
called  there  how  the  killing  occurred.  Among  them 
were  the  sheriff  of  the  county,  Mr.  Daily,  the  prose- 
cutor, Mr.  Branyan,  George  Kirkwood,  and  others,  and 
they  all  testified  that  he  gave  substantially  and  in  ef- 
fect the  same  account  of  how  it  happened  as  that 
given  by  Mrs.  Ella  and  Mr.  Jonathan  Campbell.  The 
house  at  which  it  occurred  was  the  residence  of  the 
Campbells,  and  appellant  and  wife  were  temporarily 
boarding  there.  There  was  some  evidence  tending  to 
prove  an  intentional  killing,  but  that  went  to  the  sup- 
port of  the  count  for  murder. 

But  the  verdict  is  that  there  was  no  intentional 
killing.  Now  how  the  jury  under  this  evidence  could 
have  found  him  less  than  guilty  of  involuntary  man- 
slaughter is  sofnething  we  are  wholly  unable  to  under- 
stand. They  have  solved  every  question  where  there 
was  room  for  doubt  in  favor  of  the  accused. 

Thus  we  see  that  the  counsel  is  seriously,  though 
doubtless  honestly  and  conscientiously  mistaken, 
both  as  to  the  law  and  the  facts  in  this  case. 

The  courts  are  charged  with  the  high  duty  of  up- 
holding the  majesty  of  the  law  that  human  life,  lib- 
erty and  property  may  be  made  secure.  That  object 
is  as  effectually  accomplished  by  adjudging  that  the 
innocent  shall  go  acquit  as  that  the  guilty  shall  be 
punished.  But  when  the  courts  shall  adjudge  that 
the  guilty  shall  escape  the  penalty,  the  law  has  an- 
nexed to  their  crimes  through  an  appeal  to  human 
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sympathy,  the  strong  arm  of  the  law  that  encircles  us 
all  by  day  and  by  night  and  shields  us  from  the  lawless 
is  paralyzed  and  made  useless. 

We  now  turn  to  the  other  grounds  urged  for  a  re- 
hearing by  the  appellant's  learned  counsel. 

The  point  made  that  we  are  too  technical  in  holding 
that  instructions  23  and  24,  asked  by  the  State,  are 
not  shown  by  the  bill  o!f  exceptions  to  have  been  actu- 
ally given.  We  have  reexamined  that  question  and 
still  think  we  were  right. 

But  waiving  that  objection  and  treating  those  two 
instructions  as  hanng  been  given  to  the  jury,  we  are 
of  opinion  that  the  giving  of  said  instructions  if  even 
they  were  so  given  to  the  jury  did  not  constitute 
prejudicial  error  against  the  appellant.  Said  instruc- 
tions were  both  devoted  wholly  to  an  effort  to  define 
what  a  reasonable  doubt  is.  As  we  have  seen,  the 
only  question  of  fact  about  which  there  was  any  room 
for  doubt  of  any  kind  was  solved  by  the  jury  in  favor 
of  the  defendant.  There  was  not  even  a  dispute  in  the 
evidence  that  by  the  defendant's  act  a  loaded  revolver 
was  fired  into  his  wife's  body,  causing  her  death  in 
five  minutes.  While  the  defendant's  testimony  alone 
in  a  lame  and  halting  and  inconsistent  manner  dis- 
putes that  he  intentionally  drew  or  pointed  the  revol- 
ver at  his  wife,  yet  the  testimony  of  a  large  number  of 
impartial  witnesses  overwhelmingly  establish  that  he 
admitted  that  he  did  so  draw  the  weapon  upon  and 
point  the  same  s^t  his  wife,  taken  with  the  evidence  of 
the  two  Campbells,  leaves  no  room  for  any  kind  of  a 
doubt,  that  he  in  truth  did  so. 

Therefore  if  the  instructions  in  question  did  not 
accurately  define  a  reasonable  doubt  it  could  not  have 
harmed  the  appellant.  It  may  be  conceded  that  those 
instructions  did  not  quite  accurately  define  a  reason- 
able doubt    But  this  court  has  held  that:    "Indeed, 
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we  might  add,  that  in  order  to  justify  the  reversal  of 
a  case  for  a  merely  inaccurate  definition  of  what  con- 
stitutes *a  reasonable  doubt/  it  must  very  plainly  ap- 
pear that  the  defendant  was  prejudiced  in  his  sub- 
stantial rights  thereby."  Heyl  v.  State,  109  Ind.  593; 
section  1964,  Burns'  R.  S.  1894  (1891,  R.  S.  1881).  To 
the  same  effect  is  Skaggs  v.  StatCy  108  Ind.  53 ;  Epps  v. 
State,  102  Ind.  539;  Strong  y.  State,  105  Ind.  1;  Gal- 
vin  V.  State,  93  Ind.  560. 

The  next  point  urged  is  the  error  assigned  that  the 
trial  court  overruled  the  motion  in  arrest  of  judgment. 
It  might  be  sufficient  answer  to  this  contention  to  say 
that  no  such  question  was  urged  on  the  original  hear- 
ing and  that  it  is  too  late  to  raise  it  for  the  first  time 
on  petition  for  a  rehearing.  The  same  objection  was 
urged  under  the  assignment  of  overruling  appellant's 
motion  to  quash.  This  court  having  ascertained  that 
no  such  motion  or  ruling  is  contained  in  the  record 
the  appellant's  learned  counsel  confessing  the  fact 
now  for  the  first  time,  urge  that  the  motion  in  arrest 
of  judgment  ought  to  have  been  sustained,  not  be- 
cause the  indictment  does  not  state  facts  sufficient  to 
constitute  a  public  offense,  nor  because  the  grand  jury 
had  no  legal  authority  to  inquire  into  the  offense 
charged  by  reason  of  its  not  being  within  the  jurisdic- 
tion of  the  court,  but  because  a  count  for  murder  is 
joined  with  a  count  for  involuntary  manslaughter. 
We  held  in  the  original  opinion  that  the  statute  ex- 
pressly authorized  such  joinder.  Section  1818,  Bums' 
R.  S.  1894  (1749,  R.  S.  1881).  Yet  the  appellant's 
learned  counsel  and  the  Attorney-Greneral  continue  to 
object  to  the  validity  of  such  joinder  without  suggest- 
ing any  reason  why  we  should  disregard  the  statute. 
But  if  we  even  had  the  power  to  nullify  the  statute 
and  hold  such  joinder  unauthorized  we  could  not  do  so 
on  a  motion  in  arrest,  as  the  statute  only  authorizes 
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such  a  motion  to  be  made  on  the  two  grounds  above 
mentioned,  namely,  want  of  jurisdiction  and  want  of 
sufficient  facts.  Therefore,  there  could  be  no  error  in 
overruling  the  motion  in  arrest  no  matter  what  the 
law  was  as  to  the  right  of  joinder  of  the  two  counts  in 
one  Indictment. 

The  next  point  made  is  that  we  were  in  error  in 
holding  that  the  evidence  failed  to  show  that  the  jurors 
Reed  and  Awkerma^  formed  their  opinions  from  read- 
ing the  evidence  of  the  transaction.  We  have  reex- 
amined the  evidence  again  and  are  confirmed  in  the 
opinion  that  we  were  right.  But  waiving  that  point, 
and  conceding  that  they  did  so  form  their  opinions, 
and  that  they  were  thereby  disqualified,  and  that  the 
trial  court  erred  in  overruling  the  appellant^s  chal- 
lenge of  them  for  cause,  yet  the  record  discloses  that 
the  ruling  did  not  prejudice  the  substantial  rights  of 
the  defendant,  because  he  afterwards,  as  the  record 
discloses,  peremptorily  challenged  them  and  put  them 
off  of  the  jury,  and  when  he  accepted  the  jury,  he  had 
a  good  number  of  peremptory  challenges  which  he  had 
not  exhausted.  The  criminal  code  requires  this  court 
to  "not  regard  technical  errors  or  exceptions  *  *  to 
any  decision  or  action  in  the  court  below  which. did 
not,  in  the  opinion  of  the  Supreme  Court,  prejudice 
the  substantial  rights  of  the  defendant." 

As  long  as  he  had  accepted  the  jury  voluntarily 
without  having  exhausted  his  peremptory  challenges 
the  error,  if  error  it  was,  of  forcing  him  to  use  two  of 
his  peremptory  challenges  to  get  rid  of  the  two  alleged 
incompetent  jurors  did  not  harm  him,  and  hence  must 
be  disregarded  by  the  express  terms  of  the  statute. 
Such  is  the  rule  recognized  by  this  court  in  Woods  v. 
State,  134  Ind.  35-38.  Brown  v.  State,  70  Ind.  588,  estab- 
lishing a  different  rule  upon  this  point,  was  hardly 
justified  by  the  statute  as  it  then  stood,  but  is  in  direct 
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conflict  with  the  statute  above  quoted,  enacted  since, 
and  is  overruled  in  so  far  as  it  is  in  conflict  with  that 
statute  and  this  decision,  and  Fletcher  v.  Crista  139 
Ind.  121,  in  so  far  as  it  recognizes  and  follows  Brown 
V.  State,  supra,  is  modified  to  conform  to  this  opinion. 

And  lastly,  appellant's  counsel  conceding  the  cor- 
rectness of  our  holding  that  instruction  26,  given 
by  the  court  on  its  own  motion,  was  not  specified  in 
the  motion  for  a  new  trial,  and  therefore  not  presented 
for  consideration,  have  lamented  their  client's  ill  luck 
through  counsel's  mistake  in  changing  the  number  of 
the  instruction  in  embodying  it  in  the  bill  of  excep- 
tions, and  say:  "Indeed  human  life  and  liberty  hang 
on  a  slender  thread."  Thus  we  have  their  intimation 
that  if  that  mistake  had  not  been  made  the  appellant 
would  have  secured  a  reversal  on  account  of  error  in 
giving  that  instruction.  But  we,  in  deference  to 
counsel's  earnestness,  have  carefully  reexamined  that 
Instruction  and  find  that  it  was  utterly  harmless  as 
against  the  appellant.  The  part  of  the  instruction  to 
which  exception  is  taken  is  if:  "After  her  death  the 
defendant  voluntarily  and  without  any  inducement, 
made  statements  that  he  committed  the  homicide  and 
how  he  committed  it,  and  if  you  find,  beyond  a  reason- 
able doubt,  that  he  made  any  such  statements,  then 
such  statements  may  be  considered  by  you  as  strong 
proof  against  the  defendant,  in  determining  the  fact 
as  to  whether  he  did  commit  the  homicide  or  not,  if 
you  find  there  was  a  homicide  committed." 

The  only  words  in  the  whole  instruction  objected  to 
are :  "then  such  statements  may  be  considered  by  you 
as  strong  proof,"  etc.  Those  words  are  objectionable 
as  invading  the  province  of  the  jury  to  determine  the 
weight  of  the  evidence.  But  what  is  it  that  the  charge 
authorizes  them  to  consider  such  admissions  strong 
proof  of?    Clearly,  it  was:  "as  to  whether  he  did  com- 
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mit  the  homicide  or  not."  Anderson's  Law  Dictionary 
defines  the  word  homicide  as  "A  generic  term,  embrac- 
ing every  mode  by  wliich  the  life  of  one  man  is  taken 
by  the  act  of  another."  Homicide  does  not  necessarily 
import  crime.  Appellant,  in  his  own  testimony, 
stated  that  by  his  act  the  life  of  his  wife  was  taken. 
Therefore  he  himself  testified  before  the  jury  that  he 
committed  the  homicide.  Therefore  it  could  not  harm 
him  to  tell  the  jury  anything  was  strong  evidence  of  a 
fact  he  admitted  on  the  witness  stand  and  did  not 
dispute. 

There  were  other  instructions  properly  telling  the 
jury  what  facts  and  circumstances  would  be  required 
to  make  the  appellant's  acts  criminal  homicide,  and 
what  facts  and  circumstances  would  make  it  excus- 
able homicide.  Though  the  instruction  in  question 
was  awkwardly  framed  in  view  of  the  evidence  and 
the  other  instructions,  it  is  very  clear  that  it  could  not 
harm  the  appellant  if  it  was  even  erroneous. 

Another  ground  urged  is  that  the  punishment  is 
cruel  and  excessive.  There  are  nine  grounds  specified 
in  the  criminal  code  for  each  of  which  a  new  trial  is 
authorized  to  be  granted  to  the  defendant  Section 
1911,  Burns'  E.  S.  1894  (1842,  R.  S.  1881).  That  the 
punishment  is  cruel  and  excessive  is  not  embraced  in 
any  of  them. 

The  penalty  fixed  by  the  statute  for  the  crime  the 
jury  found  the  defendant  guilty  of  is  imprisonment  in 
the  state  prison  not  more  than  twenty-one  years,  nor 
less  than  two  years.  Section  1981,  Burns'  R.  S.  1894 
(1908,  R.  S.  1881).  Within  those  Umits  the  jury  are 
confined  by  the  law  in  fixing  his  punishment  if  they 
find  him  guilty.  Their  discretion  to  fix  the  punish- 
ment anywhere  within  those  limits  cannot  be  con- 
trolled by  the  court.  Murphy  v.  Sto/e,  97  Ind.  579; 
Vol.  149—46 
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McC alley  \.  State^  62  Ind.  428;  McLaughlin  y.  fiffafe,  45 
Ind.  338.  It  is  held  in  Ledgertoood  v.  8tat€y  134  Ind.,  at 
page  91^  that  if  the  punishment  fixed  is  within  the 
limits  prescribed  by  the  statute,  as  was  the  case  here, 
this  court  cannot  say  that  the  punishment  is  cruel  or 
excessive. 

Thus  we  have,  in  deference  to  the  pathetic  appeal 
of  appellant's  learned  counsel,  patiently  gone  over 
every  objection  to  the  affirmance  of  the  judgment  be- 
low, and  find  our  conviction  greatly  strengthened  that 
there  is  not  a  shadow  of  legal  ground  for  the  reversal 
of  that  judgment. 

Therefore,  the  petition  for  a  rehearing  is  overruled. 


The  Manns  Brothers  Boot  and  Shoe  Company  et. 
140  700  AL.  V.  Templeton  et  al. 

148    383 

{^  ^  [No.  17,ffid0.    FUed  Oct.  22,  1896.    Motion  to  reinstote  appeal  oyer- 

l«  4H  ruled  Not.  18, 1896.] 

Appeal  and  EkBOB.^i>MmtMaZ  for  Failure  to  File  Brief  Within 
Sixty  Days, — Waiver. — Rule$  of  Supreme  Courf.— Where  appel- 
lant's brief  ia  not  filed  within  sixty  days  after  a  cause  is  submitted 
it  becomes  the  imperative  duty  of  the  Clerk  of  the  Supreme  Court, 
under  rule  twenty,  to  enter  an  order  dismissing  the  appeal,  unless 
before  the  expiration  of  the  time  limited  the  appeUee  shall  have 
filed  with  the  clerk  a  written  request  that  the  cause  be  passed  upon 
by  the  court,  and  neither  the  clerk  nor  the  parties  by  agreement  can 
waive  the  requirement  of  such  rule,  except  in  the  manner  provided 
in  its  terms. 

From  the  Decatur  Circuit  Court.  Appeal  dismissed. 

Cortez  Ewing  and  Davison  Wilson^  for  appellants. 
B.  F.  Bennett  and  Thomas  E.  DavidsoUy  for  ap- 
pellees. 

Jordan,  J. — Appellants  unsuccessfully  prosecuted 
this  action  against  appellee  in  the  lower  court  to  set 
aside  certain  alleged  fraudulent  mortgages,  assign- 
ments, and  transfers,  etc. 
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It  appear^  from  the  record  that  this  appeal  was  sub- 
mitted and  notice  thereof  issued  on  June  22, 1895.  On 
the  16th  of  the  following  September  appellant's  brief 
was  filed.  This  brief  does  not  appear  among  the 
papers  in  the  cause.  On  September  17,  1895,  appel- 
lants and  appellees  filed  with  the  clerk  a  written 
agreement, .  wherein  it  is  recited  that  "it  was  hereto- 
fore agreed  that  said  cause  should  not  be  dismissed 
for  failure  of  appellants  to  file  a  brief  within  the 
time  required  by  the  rules  of  court."  On  January  20, 
1 896,  a  "substituted  brief  was  filed  by  appellants. 

Rule  twenty  of  this  court  provides:  "Where  a 
cause  is  submitted  on  call,  by  agreement,  or  upon 
notice,  the  appellant  shall  have  sixty  days  in  which 
to  file  a  brief,  and  if  a  brief  is  not  filed  within  the  time 
limited,  the  clerk  shall  enter  an  order  dismissing  the 
appeal,  unless  the  appellee  shall  have  filed  with  the 
clerk  a  written  request  that  the  cause  be  passed  upon 
by  the  court,"  etc.  In  the  case  at  bar  appellants  did 
not  file  a  brief  until  nearly  a  month  after  the  expira- 
tion of  the  limit  fixed  by  the  above  rule.  This  rule  is 
mandatory,  and  if  appellants'  brief  is  not  filed  within 
sixty  days  after  a  cause  is  submitted  it  becomes  the 
imperative  duty  of  the  clerk  of  this  court  to  enter  an 
order  dismissing  the  appeal,  unless  before  the  expira- 
tion of  the  time  limited,  "the  appellee  shall  have  filed 
with  the  clerk  a  written  request  that  the  cause  be 
passed  upon  by  the  court.''  Neither  the  clerk  nor  the 
parties  by  agreement  can  waive  the  requirement  of 
the  rule  in  question,  except  in  the  manner  provided 
by  its  terms.  Stephens  v.  Stephens,  51  Ind.  542;  Mufray  • 
V.  Williamson,  79  Ind.  287;  Shulties  v.  Reiser,  95  Ind. 
159;  Elliott's  App.  Proc,  section  449. 

It  is  the  duty  of  the  clerk  after  the  submission  of  a 
cause  to  examine  the  record  and  ascertain  if  the  appel- 
lant has  filed  a  brief  within  the  time  allotted,  and  if 
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not,  in  the  absence  of  the  written  reqaest  of  appellee, 
he  must  enter  an  order  dismissing  the  appeal.  If, 
through  inadvertence  or  otherwise,  he  fails  to  dis- 
charge this  duty,  and  the  fact  of  this  neglect  is  appar- 
ent from  the  minutes  upon  the  record,  this  court,  on 
its  own  motion,  not  only  may,  but  should,  order  the 
clerk  to  discharge  this  duty.  We  must  now,  there- 
fore, order  to  be  done  what  he  omitted  to  do  at  the  ex- 
piration of  the  period  for  the  filing  of  appellants' 
brief. 

The  clerk  is  directed  to  enter  an  order  dismissing 
this  appeal  at  the  cost  of  appellants. 


Gott  v.  The  State. 

[No.  18,866.    FUed  March  9.  1898.] 

From  the  Sullivan  Circuit  Court    Affirmed. 

John  S,  Bays,  for  appellant. 

W.  A.  Keteham,  Attomej-Oeneral,  and  MerriU  Moores,  for  State. 

MoCabb,  J. — The  appellant  was  indicted  for  an  assault  and  battery 
with  intent  to  commit  a  rape.  On  a  trial  of  the  charge,  on  April  6, 
1897,  the  jury  found  him  guilty  as  charged,  and  that  his  age  was 
twenty  years.  The  circuit  court  rendered  judgment  on  the  Terdict, 
over  appellant's  motion  for  a  venire  de  novo  and  for  a  new  triaL 

The  judgment  was  as  follows :  "It  is  therefore  considered,  ordered 
and  adjudged  by  the  court  that  the  defendant  is  guilty  as  charged  in 
tlie  indictment,  and  that  he  be  confined  in  the  custody  of  the  board 
of  managers  of  the  Indiana  Reformatory  at  Jefferson  viUe,  Indiana, 
as  g^lty  of  the  crime  of  assault  and  battery  with  intent  to  commit 
a  rape  upon  a  woman,  for  a  term  not  exceeding  fourteen  years,  nor 
less  than  two  years,  subject  to  the  rules  and  reg^ations  established 
by  the  board  of  managers  of  said  reformatory.  It  is  further  consid- 
ered, ordered  and  adjudged  by  ibe  court  that  the  defendant's  true 
age  is  now  twenty  years."  This  verdict  and  judgment  rest  on  the 
Reformatory  Act,  and  for  their  validity  depend  upon  the  constitution- 
ality of  that  act.  The  identical  objections  to  its  constitutionality 
are  urged  here  as  those  urged  in  the  case  of  Miller  v.  Staie^  anU, 
607.  On  the  authority  of  that  case  we  hold  that  such  objeotiooB 
cannot  prevail,  and  that  the  act  is  not  unconstitutional. 

That  being  the  only  question  presented,  the  judgment  is  affirmed. 
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PULLEN  ET  AL.   V.    McKeB  ET  AL. 

[Na  18,276.    Filed  Not.  28, 1897.    Rehearing  denied  Jan.  28,  1898.] 

From  the  Marion  Superior  Court.    Affirmed. 

F,  J.  Van  Vorhis,  W.  W.  Spencer^  William  Irunn  and  KeaUng  A 
Biigg,  for  appellants. 
Eli  F.  Bitter  and  Jason  E.  Baker,  for  appellees. 

Monks,  J. — Appellees  brought  this  action  against  appellants  for 
dam&ges  and  an  injunction.  The  trial  of  said  oause  resulted  in  a  final 
judgment  in  favor  of  appellees. 

The  only  error  assigned  and  not  waived  call^  in  question  the  action 
of  the  court  in  overruling  appellants'  motion  for  a  new  trial.  The 
questions  presented  by  the  assignment  of  error,  depend  upon  the  evi- 
dence.  Counsel  for  appellees  insist  that  the  evidence  is  not  in  the 
record  for  the  reason  that  it  does  not  affirmatively  appear  from  the 
record  that  the  longhand  manuscript  of  the  evidence  was  filed  in  the 
clerk's  office  before  it  was  incorporated  in  the  bill  of  exceptions.  It 
does  not  appear  from  the  record  that  the  longhand  manuscript  was 
filed  in  the  clerk's  office  before  it  was  embodied  in  the  bill  of  excep- 
tions. The  evidence  is  not,  therefore,  in  the  record.  Campbell  y. 
State,  148  Ind.  627;  YeU&w  Hammsr,  etc.,  Co,  v.  Carlin,  148  Ind.  68, 
and  cases  cited;  Citizens  Street  B.  B.  Co,  v.  Sutton,  148  Ind.  169,  and 
cases  cited;  Koons  v.  Beach,  147  Ind.  187,  and  cases  cited;  Hoover  v. 
Weemer,  147  Ind.  510. 

No  available  error  appearing  in  the  record,  the  judgment  is  affirmed. 


149a  709l 
149    710 


Keesling,  Treasurer,  et  al.  v.  Winfield. 

[No.  18,205.    Filed  January  26,  1898.] 

From  the  Cass  Circuit  Court.    Affirmed, 

Nelson  db  Myers,  for  Appellants. 
McConnell  A  Jenkins,  for  Appellee. 

McCabe,  J. — ^The  appellee  sued  the  appellants,  the  treasurer,  au- 
ditor and  board  of  commissioners  of  Cass  County  to  enjoin  a  sale  of 
appellee's  property  for  what  was  claimed  as  delinquent  taxes,  and  the 
cancellation  of  the  same  on  the  duplicate. 

The  issues  formed  were  tried  by  the  court,  resulting  in  a  finding 
and  judgment  for  the  plaintiff  over  the  defendant's  motion  for  a  new 
trial.  The  refusal  of  a  new  trial  is  the  only  question  presented  by^ 
the  assignment  of  errors,  and  the  only  specification  in  that  motion 
urged  upon  our  consideration  is  that  the  evidence  does  not  support 
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Pullen  et  ai.  v,  Stewart  et  cU. 

the  finding,  and  that  the  same  is  oontraiy  to  law.  The  only  conten- 
tion is  that  the  evidence  was  not  sufficient  to  warrant  and  reqiiiiB 
the  trial  court  to  find  for  the  defendant.  The  evidence,  however, 
which  tends  to  support  the  finding  of  the  court  was  ampl  j  sufficient, 
standing  alone,  to  justify  and  require  the  finding  as  niade  by  the 
court  for  the  plaintiff.  Tlie  controverted  fact  was  whether  the  taxes 
in  question  had  been  paid.  The  husband  of  the  plaintiff  testified  that 
he  had  paid  them  thirteen  or  fourteen  years  previous.  There  were 
other  circumstances  tending  to  show  and  authorizing  the  inferraice 
that  they  had  been  so  paid.  The  evidence  on  the  other  side  was  the 
treasurer's  books,  from  which  there  was  no  indication  of  the  pay- 
ment of  such  taxes.  The  evidence  of  payment,  however,  was  alnply 
sufficient  to  warrant  the  finding  that  they  had  been  paid.  And  with- 
out intimating  any  opinion  as  to  where  the  preponderance  of  the 
evidence  was  as  to  that  issue,  we  cannot  disturb  the  finding  of  the 
trial  court  because  it  ia  not  our  province  to  correct  errors  of  fact 
purely,  and  that  is  what  this  would  be  if  we  should  concede  that  the 
prepcdoderanoe  of  the  evidence  was  against  the  finding.  Deal  v. 
State,  140  Ind.  854. 

We  therefore  cannot  say  that  the  circuit  court  erred  in  oTorruling 
the  motion  for  a  new  trial.    The  judgment  is  affirmed. 


PULIiEN  ET  AL.    V.    EdWARDS  ET  AL. 

[No.  18,277.    Filed  Nov.  28,  1897.    Rehearing  denied  Jan.  88,  1898.] 

From  the  Marion  Superior  Court    Affirmed. 

J.  Van  Vorhis,  W.  W,  Spencer,  WUliam  Irunn  and  Kealwg  db 
Hugg,  for  appellants. 
Eli  F,  Ritter  and  Jason  E.  Baker,  for  appellees. 

Monks,  J.— The  questions  presented  by  the  record  in  this  case  are 
the  same  as  those  in  Pullen  v.  McKee,  ante,  709.  Upon  the  authority 
of  that  case  this  case  is  affirmed. 


Pullen  et  al.  v.  Stewart  et  al. 

[No.  18,278.    Filed  Nov.  23,  1897.    Rehearing  denied  Jan.  28, 1898.] 
From  the  Marion  Superior  Court.    Affirmed, 

F.  J,  Van  VorhiSy  W,  W.  Spencer,  WiUiam  Irwin  and  Kealing  A 
Sugg,  for  appellants. 
Eli  F.  Bitter  and  Jaeon  E,  Baker,  for  appellees. 

Monks,  J. — The  questions  presented  in  this  case  are  the  same  as 
those  in  Pullen  v.  McKee,  ante,  700.    Upon  the  authority  of  that 
this  case  is  affirmed. 
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ABANDONMENT — Of  office  by  remoTing  to  another  state,  seeOFFl- 
OBBS,  8,  4,  5,  6,  7,  8;  Rdender  v.  State^  ex  rd.,  S8S. 

ABATEMENT  OF  ACTION— 

Other  Action  Pending.— Where  two  complaints  are  identical,  the 
relief  demanded  is  the  same,  and  the  parties  are  the  same,  except 
in  one  case  the  plaintiff  is  styled  receiver,  and  in  the  otiier  trustee, 
the  prior  will  abate  the  subsequent  action. 

Shepardf  Ree.,  v.  Meridian  Nafl  Batik,  SO, 

AFFIDAVIT  AND  INFORMATION— Charging  defendant  with 
stealing  turkeys  is  not  bad  for  failure  to  state  that  the  turkeys 
were  domestic  and  in  possession  of  the  owner,  where  it  is  charged 
that  they  were  in  the  possession  of  the  person  therein  named, 
see  Criminal  Law,  2;  Skelton  v.  State,  641. 

AGREED  CASE— See  Submission  of  Controvebst. 

AMENDED  COMPLAINT— Facts  existing  at  the  time  of  filing  the 
original  complaint  must  be  brought  into  the  case  by  an  amended 
complaint,  see  PLSAi^iNa,  8;  Chapman  v.  Jones,  4S4. 

APFE  All  AND  EBBOR— Failure  of  trial  court  to  furnish  poor  per- 
son with  transcript  of  evidence  in  criminal  cause,  see  Criminal 
Law,  19,  20;  Miller  v.  State,  607. 

The  Supreme  Court  will  not  consider  an  alleged  error  in  the  admis- 
sion of  evidence  in  the  trial  of  a  criminal  cause  where  the  record 
does  not  contain  the  affidavit  and  information  on  which  the  prose- 
cution is  based,  see  Criminal  Law,  18;  BUey  v.  State,  48, 

The  question  of  misjoinder  of  counts  in  an  indictment  cannot  be 
presented  on  appeal  where  no  motion  was  made  to  quash  the 
indictment,  see  Criminal  Law,  1 ;  Siberry  v.  State,  684, 

How  to  present,  on  appeal,  a  decision  of  the  trial  court  on  an  agreed 
case,  see  Submission  of  Controvbrsy,  1, 2 ;  City  of  ShdbyviUe  v. 
PhiUips,  66S. 

1.  Notice.^Di8mis8al, — ^An  appeal  will  not  be  dismissed  for  failure 
properly  to  notify  appeUee  of  the  pendency  thereof,  but  the  sub- 
mission will  be  set  asiae  for  such  causa  Tate  v.  Hamlin,  94, 

2.  Notice, — Procese. —  Statute  CoTutrued, — ^The  notice  provided  by 
section  652,  Bums'  R.  S.  1894  (640.  B.  S.  1881),  to  be  issued  by 
the  Clerk  of  the  Supreme  Court  in  appeals  after  the  close  of  the 
term  at  which  the  judgment  is  rendered  must  be  served  on  the  ap- 
pellee.   Notice  served  on  appellee's  attorney  is  insufficient  lb, 

(711) 
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8.  Notice. — An  appeal  is  perfected  by  filing  a  transcript  with  a  proper 
assigninent  of  error  thereon,  within  the  time  limited  for  takmg  an 
appeal,  without  the  service  of  notice  on  the  appellee.  15. 

4.  Assignment  of  Error. — Barties. — The  assignment  of  errors  must 
contain  the  names  of  all  the  parties;  the  names  of  the  appel- 
lants should  be  written  before  the  abbreviation  "v&"  and  the  names 
of  appellees  after  such  abbreviation. 

Bamett  ▼.  Bromley  Mfg.  Co.,  606. 

5.  Parties, — Same  Rule  Applies  to  Coparties  om  to  Adverse  Par- 
ties.— The  consequences  wnich  foUow  the  omission  of  an  appellant 
to  comply  with  the  law  relative  to  bringing  coparties  before  this 
court  are  the  same  upon  his  failure  to  obmrve  the  rule  in  regard  to 
adverse  parties.  Abshire  v.  WiiliamMm,  £48. 

6.  Parties. —  Dismissal  of  Action. — The  Supreme  Court  will  dis- 
miss a  cause  on  its  own  motion  where  the  parties  necessary  to  a 
complete  determination  of  the  action  are  not  brought  into  court. 

Ih. 

7.  Jurisdiction  of  Parties.— The  Supreme  Court  will  not  proceed  to 
adjudicate  an  action  until  jurisdiction  has  been  aG()uired  over  all 
the  pBxties  whose  rights  or  interests  will  be  necessarily  affected  by 
its  judgment  lb. 

8.  Joint  Assianment  of  Error.— An  exception  to  two  separate  find- 
ings or  conclusions  of  law  is  not  available  error  if  eiuier  conclu- 
sion is  warranted  by  the  facts.  Royse  v.  Bourne^  187. 

9.  Assignments  of  Error. —  Failure  to  Argue. —  Waiver. —  Assign- 
ments of  error  are  waived  by  failure  to  argue  same. 

Dunn  V.  Dunn,  4x4. 

10.  Error  Should  be  Assigned  in  Motion  for  New  Trial. — Error  in  the 
finding  of  the  trial  court,  to  be  available  on  appeal,  should  be  as- 
signed as  error  in  the  motion  for  a  new  trial.    Siberry  v.  State,  684. 

11 .  Record. — No  question  is  presented  on  appeal  on  an  assignment  of 
error  to  the  ruling  of  the  court  on  a  demurrer  to  the  amended  com- 
plaint, where  neither  the  amended  complaint  nor  the  demurrer  is 
set  forth  in  the  record.  Dunn  v.  Dunn,  424. 

12.  Record.— Plecidinqs.— The  pleadings  constitute  the  foundation  of 
s  cause  of  action  and  must  be  made  a  part  of  the  record  on  appeal 
in  order  that  the  Supreme  Court  may  be  able  to  determine  who 
the  parties  were  to  the  suit,  and  to  what  extent  their  interests  were 
affected  by  allegations  or  admissions  therein.        Reid  v.  Bsid,  214. 

18.  Appeal  Bond.— Motion  to  Dismiss  for  Failure  to  File. — Delay.— 
Waiver. — Where  a  motion  to  dismiss  an  appeal  on  account  of  fail- 
ure of  appellant  to  file  an  appeal  bond  is  delayed  until  a  year  has 
elapsed  from  the  rendition  of  the  judgment  appealed  from,  and 
until  after  appellees  have  joined  in  error  and  filed  briefs  upon  the 
merits  of  the  appeal,  such  conduct  will  constitute  a  waiver  of  the 
right  to  move  for  the  dismissal.         Jones,  Exr.,  v.  Henderson,  458. 

14.  Dismissal  for  Failure  to  File  Brief  Within  Sixty  Days. — Waiver. 
— RiUes  of  Supreme  Court. — Where  appellant's  brief  is  not  filed 
within  sixty  days  after  a  cause  is  submitted  it  becomes  the  impeia^ 
tive  duty  of  the  Clerk  of  the  Supreme  Court,  under  rule  twenty,  to 
enter  an  order  dismissing  the  appeal,  unless  before  the  expiration 
of  the  time  limited  the  appellee  shall  have  filed  with  tiie  clerk  a 
written  request  that  the  cause  be  passed  upon  by  the  court,  and 
neither  the  clerk  nor  the  parties  oy  agreement  can  waive  the  re- 
quirement of  such  rule,  except  in  the  manner  provided  in  its  terms. 

Manns  Brothers,  etc.,  Co.  v.  Templeton,  706. 
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15.  Transeript — The  trial  court  is  the  oustodian  of  its  own  files,  and 
when  a  transcript  property  certifies  a  pleading  to  the  Supreme 
Court,  it  must  be  accepted  as  conclusive,  until  the  appellate  tribu- 
nal is  advised  that  the  clerk  will  change  his  certificate,  or  that  the 
lower  court  has,  by  some  pro^r  action,  made  the  record  or  files 
below  disclose  a  condition  differing  from  that  disclosed  by  the 
transcript.  City  of  Bloomington  v.  Phelps,  596. 

16.  Record  Imports  Absolute  Verity. — The  record  on  appeal  im- 
ports absolute  verity,  and  where  a  motion  to  strike  out  part  of  a 
pleading  is  not  made  part  of  the  record  by  order  of  court  or  by  bill 
of  exceptions,  and  the  clerk  copies  into  the  record  the  portion 
stricken  out,  the  Supreme  Court  cannot  disregard  such  part,  but 
must,  unless  the  proper  correction  is  made  by  a  writ  of  certiorari^ 
consider  the  pleading  as  if  no  part  thereof  had  been  stricken  out. 

Dudley  v.  Pigg,  S63. 

17.  Appellants  Counsel  Must  Cite  Page  and  Line  of  Record  Where 
Rulxng  is  Found, — The  Supreme  Coiurt  will  not  search  the  record 
to  find  alleged  rulings  of  the  trial  court  where  there  has  been  a 
failure  on  the  part  of  appellant's  counsel  to  cite  pages  and  lines  of 
record  as  required  by  rule  twenty-six  of  the  Supreme  Court. 

Siberry  v.  State^  684, 

18.  BiUs  of  Exception. — Motion  for  New  TWd^— Statements  con- 
tained in  a  motion  for  a  new  trial  as  to  alleged  errors  must  be 
shown  to  be  true  by  proper  bills  of  exception,  or  tiiey  will  not  be 
considered  on  appeal.  Ih. 

19.  BiU  of  Exceptions. — A  bill  of  exceptions  must  be  signed  by  the 
judge  before  it  is  filed  with  the  clerk. 

Dudley  v.  I^g,  S6S;  Starr,  Treas.y  y.  State,  ex  rd.,  Ketcham,  592. 

90.  Bill  of  Exceptions. — Longhand  Manuscript  of  Evidence, — Prior 
to  the  taking  effect  of  the  act  of  March  8,  1897  (Acts,  1897,  p. 
944),  it  was  necessary  that  the  record  should  affirmatively  show  that 
the  longhand  manuscript  of  the  evidence  was  filed  in  the  clerk's 
office  before  it  was  incoiporated  in  the  bill  of  exceptions. 

Fitch  v.  Byall,  554;  Garrett  v.  State,  ex  rd.,  £64. 

91.  Incorporation  of  Evidence  in  Record. —  InMructions. — Statute 
Construed. — Under  the  act  of  March  8,  1897,  providing  that  the 
original  bill  of  exceptions  embracing  the  evidence  may,  on  appeal, 
be  certified  as  a  part  of  the  record,  it  is  improper  to  incorporate  the 
instructions,  as  the  statute  applies  only  to  the  evidence  and  its  inci- 
dents. Leach  v.  Mattix,  146. 

99.  BiU  of  Exceptions. —  Evidence. — The  Supreme  Court  cannot 
consider  and  decide  any  question  which  depends  for  its  decision 
upon  the  entire  evidence,  when  the  bill  of  exceptions  affirmatively 
shows  on  its  face  that  all  the  evidence  is  not  in  the  record,  notwith- 
standing a  statement  in  the  bill  that  it  contains  all  the  evidence. 

Royse  v.  Bourne,  187. 

98.  Record.— Bill  of  Exceptions. — Motion  to  Strike  Out  Part  of 
Pleading. — A  motion  to  strike  out  part  of  a  pleading,  the  ruling 
thereon,  and  the  pleading  or  the  part  thereof  stricken  out,  are  not  in 
the  record,  unless  brought  in  by  a  bill  of  exceptions,  or  by  an  order 
of  court. 

Dudley  v.  Pigg,  368;  Shepard,  Tr.,  v.  Meridian  Nafl  Bank,  582; 
State,  ex  rd.,  v.  Halter,  292. 

94.  Record. —  Certiflxiation  of  Original  Document. —  In  the  absence 
of  statutory  authority  an  original  paper  or  document  cannot  be 

'  certified  to  the  Supreme  Court,  so  as  to  become  a  part  of  the 
record.  Leach  v.  Mattix,  14$. 
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85.  B6eoTd,^Loti  FUadinq.'^A  dooument  furnished  by  oomiMl  as  a 
subfltitate  for  a  lost  pleading  without  any  order  of  the  trial  court  is 
no  part  of  the  recora.  Davis  t.  TaXbot,  SO. 

26.  Special  Bill  of  Exoqf>tions.— Statute  ConslntecL — Under  the  pro- 
visions of  section  642.  Bums'  R.  8.  1804  (680,  R.  S.  1881),  that 
either  party  may  reserve  any  question  of  law  decided  by  the  court 
during  the  progress  of  the  cause  for  the  decision  of  the  Supreme 
Court  by  a  special  bill  of  exceptions,  questions  of  mixed  law  and 
facts  cannot  be  thus  presented,  nor  <}ue6tions  arising  after  the  evi- 
dence was  heard  and  the  court's  findmg  announced. 

Haney  v.  Fammoarth,  ASS. 

87.  InstTudionB. — ^Where  it  is  not  shown  that  the  instruotionB  set 
out  in  the  record  were  all  the  instructions  given,  error  cannot  bo 
predicated  on  a  refusal  to  give  certain  instructions  requested. 

New  York,  etc.,  R.  R.  Co.  v.  Hamlet  Hay  Co.,  SU. 

28.  Interrogatories  to  Jury.— New  TYial. — Allied  errors  in  submit- 
ting to  the  jury  certain  mterrog^atories,  and  in  refusing  to  require 
more  specific  answers  to  others,  to  be  available  on  appeal  must  bo 
assigned  as  reasons  for  a  new  trial.  lb. 

29.  Special  Finding.  —  Exception. —  Where  an  exception  is  made 
jointly  to  two  or  more  conclusions  of  law,  if  either  one  is  good  the 
exception  must  fail.    EvansviUe,  etc.,  E.  E.  Co.  v.  State,  ex reL,  276. 

80.  Special  Verdict. — Modification  of  Judgment. — Review. — Where 
a  special  verdict  is  returned,  and  m  answer  to  one  interrogatory 
damages  are  assessed,  and  in  answer  to  another  the  interest  thereon 
is  found,  any  error  in  the  amount  of  interest  is  an  error  of  law  to 
be  corrected  by  the  court  by  a  modification  of  the  judgment,  and 
could  not  be  reviewed  in  passing  on  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  triid. 

New  York,  etc.,  R.  R.  Co.  v.  HanUet  Hay  Co.,  3U. 

81.  Exception. — Presumptions. — To  be  available  on  appeal  it  must 
appear  affirmatively  that  the  ruling  of  the  court  excepted  to  was 
actually  made,  as  the  Supreme  Court  will  adopt  the  presumptioii 
that  upholds  the  judgment  upon  which  the  app«d  is  prosecuted. 

Siberry  v.  State,  68i. 

82.  Excessive  Judgment. — An  exception  that  the  judgment  ift  ex- 
cessive, it  being  admitted  that  a  judgment  for  some  amount  was 
proper,  will  not  be  considered  on  appeal,  unless  a  motion  to  modify 
was  made  in  the  trial  court. 

New  York,  etc.,  R.  R  Co.  v.  Hamlet  Hay  Co.,  S44. 

88.  Complaint. — Review. — ^Where  a  cause  is  submitted  to  the  jury 
upon  a  single  paragraph  of  a  complaint,  other  paragraphs  thmof 
will  not  be  considered  on  appeaL 

Baltimore,  etc.,  R.  W.  Co.  v.  Little,  Admx.,  167. 

84.  Reversal. — Technical  Defects. — Overruling  a  demurrer  to  a  bad 
complaint  affects  the  substantial  rights  of  the  defendant  to  such 
action  and  in  such  case  the  trial  cannot  have  a  just  determination, 
except  the  determination  be  for  the  defendant,  and  the  Supreme 
Court  will  not  refuse  to  reverse  such  ruling  on  account  of  the 
provision  of  section  401,  Bums'  R.  S.  18d4  (898,  R.  S.  1881),  to  the 
effect  that  the  Supreme  Court  shall  not  reverse  any  judgment  for 
any  error  which  does  not  affect  the  substantial  rights  of  the  adverse 
party.  Cliapman  v.  Jones,  4^4^ 

85.  On  Second  Appeal  the  Record  of  First  Not  Available  to  Disdose 
Error, — On  a  second  appeal  of  the  same  case,  the  record  of  the  first 
appeal  cannot  be  considered  for  the  purpose  of  discovering  errone 
ous  rulings  of  the  trial  court  Siberry  v.  State^  6S4* 


INDEX.  715 

86.  Construction  of  Fee  and  Salary  Law, — When  Appeal  WHl  Not 
Lie. — No  ai>peal  will  lie  from  an  order  of  the  tnal  court  in  a 
proceeding  instituted  by  a  countj  officer,  under  section  8105,  Bums' 
R.  S.  1894,  for  the  construction  of  a  fee  and  salair  law. 

In  re  Petition  of  Stroh,  Sheriff,  164, 

87.  Criminal  Law.  —  Preponderance  of  Evidence. — The  Supreme 
Court  will  not  rcTerse  a  conviction  bj  the  trial»  court,  even  though 
the  preponderance  of  the  evidence  was  against  the  verdict,  if  tJiat 
part  of  the  evidence  supporting  the  verdict  is  legally  sufficient  to 
establish  all  the  essential  facts  to  constitute  the  crime  of  which 
the  defendant  was  found  guilty.     -  .  Siberry  v.  State,  684, 

88.  Shorthand  Reporter  cm  Witness. —  Cross-examination. — Where 
a  shorthand  reporter  is  called  as  a  witness  and  testifies  as  to 
the  testimony  of  a  particular  witness  on  another  trial  of  the  same 
case,  the  cross-examination  of  such  shorthand  rei)orter  must  be 
confined  to  the  particular  evidence  given  by  him  in  his  examin- 
ation in  chief,  or  such  as  is  explanatory  thereof.  lb. 

89.  Appointment  of  Receiver. — When  Not  Reviewed  on  Appeal. — 
Where  the  record  does  not  contain  the  affidavits  upon  which  the 
question  of  the  appointment  of  a  receiver  was  submitted  to  the 
trial  couri,  the  question  will  not  be  reviewed  on  appeaL 

Chicago,  etc.,  R.  W.  Co.  v.  McBeth,  78. 

40.  Failure  to  Except  to  the  Appointment  of  Receiver. — Waiver. — 
The  failure  of  a  party  to  except  to  the  action  of  the  trial  court  in 
the  appointment  of  a  receiver  is  a  waiver  of  any  question  upon 
such  appointment.  lb. 

41.  ^  Rehearing. — Petition. — ^A  petition  for  a  rehearing  must  state  spe- 
cifically the  errors  which  the  petitioner  considers  the  court  commit- 
ted in  the  former  hearing;  those  not  included  therein  will  be  deemed 
waived,  and  will  not  be  considered. 

Finley  v.  Cathcart,  470;  Baltimore,  etc.,  R.  W.  Co.  v.  Conoyer,  SS4. 

4Si.    Rehearing. — Questions  Presented  for  First  Time.  — Questions  can- 
not be  presented  for  the  first  time  in  a  petition  for  a  rehearing. 
Siberry  v.  State,  684;  Chapman  v.  Jones,  434;  State,  ex  rel.,  v.  Hal- 
ter,  £92. 

AFPBASANCE— 

Special  Appearance.  —  Jurisdiction. — Cross-  Complaint.  —  Waiver. — 
Where  a  defendant  enters  a  special  appearance  and  unsuccessfully 
denies  the  jurisdiction  of  the  court  over  his  person,  and  afterward 
enters  a  general  appearance  and  files  a  cross-complaint  demanding 
affirmative  relief,  ne  thereby  waives  the  question  of  jurisdiction. 

Chandler  v.  Citizens'  Nafl  Bank,  601. 

ASSIGNMENT  OF  EBBOBS— As  to  joint  assignment,  see  Appeal 
AND  Ebbor,  8;  Roysc  V.  Bourne,  187. 

ATTAGHXENT— See  Garnishment. 

attorney;; AND  client— when  notice  to  attorney  not  equiva- 
lent to  notice  to  client,  see  Appeal  and  Error,  2;  Tate  v.  Ham- 
lin, 94. 

1.  Action  for  on  Quantum  Meruit. — ^Where  the  complete  performance 
of  an  attorney's  services  has  been  rendered  impossible,  or  otherwise 
prevented  by  the  client,  the  attorney  may,  as  a  rtQe,  recover  on  the 
quantum  meruit  for  the  services  rendered  by  him. 

French  v.  Cunningham,  632. 

2.  Contingent  Fees. — Where  the  compensation  of   an  attorney  is 
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contingent  on  the  sucoessful  result  of  the  suit,  the  measure  of 
damages  is  not  the  contingent  fee,  but  the  reasonable  value  of  the 
aervices  rendered.  Jb. 

8.  Amount  of  Recovery  in  the  Absence  of  Contract. — In  the  absence 
of  a  contract  fixing  the  amount  of  compensation,  an  attorney  is  en- 
titled to  recover  what  his  services  are  reasonably  worth,  and  it 
makes  no  difference,  as  to  this  right,  whether  the  services  were 
successful  or  not,  unless  the  attorney's  want  of  success  was  caused 
by  his  negligence  or  bad  faith.  lb. 

4  Contract  for  Entered  Into  While  the  Relation  of  Attorney 
and  Client  EJxisted. — In  the  enforcement  of  a  written  contract  of 
employment  entered  into  between  attorney  and  client  after  the 
employment  of  such  attorney  by  the  client,  the  burden  is  upon  the 
attorney  to  show  the  fairness  of  the  transaction,  and  that  the  com- 
pensation provided  for  in  the  subsequent  agreement  does  not  exceed 
a  fair  and  reasonable  remuneration  for  the  services  to  be  peiformed; 
but  such  contract  is  not  void  by  reason  of  it  having  been  entered 
into  subsequent  to  an  employment.  lb. 

6.  PartTiers. — Parties. — Where  plaintiffs  were  engaged  in  the  prac- 
tice of  law  as  partners  and  defendant  engaged  one  of  them  to  render 
services  for  her  as  an  attorney  the  other  partner  has  such  an  inter- 
est in  the  compensation  for  such  services  as  to  make  him  a  proper 
party  plaintiff  in  an  action  to  recover  such  compensation.  lb. 

AUBITOB— See  County  Auditor. 

BANKS  ANB  B ANXIKG^Where  a  bank  pays  out  money  on  de- 
posit after  notice  of  a  suit  contesting  the  ownership  thereof,  it 
does  so  at  its  peril,  see  Lis  Pendens;  Pearce  v.  Dill,  136. 
Where  a  wife  had  funds,  on  deposit  in  a  bank  and  had  given  her 
husband  no  authority  to  draw  checks  on  such  deposit  except  in 
the  transaction  of  her  business,  the  bank  is  liable  to  the  wife  for 
money  checked  out  by  her  husband  in  settlement  of  illegal  option 
deals,  the  bank  knowing  the  purpose  for  which  the  checks  were 
given,  see  Trusts,  7 ;  lb. 

BILL  OF  EXCEFnONS~-See  Appeal  and  Error.  . 

How  motion  to  strike  out  parts  of  pleading  made  part  of,  see  Appeal 
AND  Error,  28 ;  Dudley  v.  Pigg,  363. 

Prior  to  act  of  March  8,  1897,  it  was  necessary  that  the  longhand 
manuscript  of  the  evidence  should  be  filed  with  the  clerk  before 
being  incorporated  in  the  bill  of  exceptions,  see  Appeal  and 
Error,  20;  Fitch  v.  ByaU,  664. 

How  instructions  are  made  part  of  record  on  appeal,  see  Insibxtc- 
TIONs,  13;  Hannan  v.  State,  81. 

Questions  of  mixed  law  and  fact  not  presented  by  special  bill  of  ex- 
ceptions, see  Appeal  and  Error,  26;  Haney  v.  Famsworih,  46S. 

Alleged  errors  set  forth  in  motion  for  new  trial  must  be  shown  to 
be  true  by  proper  bills  of  exception,  see  Appeal  and  Error,  18; 
Siberry  v.  State,  684. 

BILLS  AND  KOTES— 

1.  Married  Woman.  —  Suretyship.  —  Note  in  Hands  of  Innocent 
Holder. — The  fact  that  a  note  is  payable  in  bank  and  has  passed  into 
the  hands  of  an  innocent  holder  does  not  estop  a  married  woman 
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from  a&sertin^  that  she  oxecuted  the  same  as  surety,  aad  the  con- 
sequent invalidity  of  the  note  as  to  her.  Leschen  v.  Ouy,  17, 

3.  Married  Woman. — When  a  Surety. — ^Whether  or  not  a  married 
woman  is  a  principal  or  surety  is  to  be  determined,  not  by  the 
form  of  the  contract,  but  by  the  inquiry  as  to  whether  she  received 
the  consideration  for  which  the  obligation  was  executed.         lb, 

BOABD  OF  PABX  GOKMISSIONEBS— The  tenure  of  office  pro^ 
vided  in  the  act  of  1897  creating  such  board  is  in  violation  of  the 
provision  of  section  2,  article  15  of  the  constitution,  see  Gonstx- 
TUTiONAL  Law,  5;  Indianapolis  Brewing  Co.  v.  Claypoolt  193. 

BONBS— Where  will  is  contested  by  cross-complaint  a  bond  is  not  re- 
quired, see  Wills,  11;  Putt  v.  Putt,  SO. 
As  to  dismissal  for  failure  to  file  appeal  bond,  see  Appeal  and 
Error,  18;  Jones,  Exr.,  v.  Henderson,  468. 

BRIDGES — Duty  of  railroad  company  in  the  construction  of,  see 
Railroads,  1, 2;  New  York,  etc.,  R.  R.  Co.  v.  "Hamlet  Hay  Co.,  344. 

BBIEF — Failure  to  file  in  Supreme  Court  within  sixty  days  after 
cause  is  submitted,  see  Appeal  and  Error,  14;  Manns  Brothers, 
etc.,  Co,  V.  Temjpleton,  706. 

BXJIIJ>INa  AND  LOAN  A8S0CL/LTI0N— When  mortgage  exe- 
cuted to  amounts  to  a  contract  of  suretyship  as  to  the  wife,  see 
Husband  and  Wife,  4;  Harrison  Building,  etc.,  Co.  v.  Lackey,  10. 

Scope  of  Agents  Authority. — ^Where  an  agent  of  a  building  and  loan 
association  has  authority  to  solicit  applications  for  stock  and  to 
effect  loans,  it  is  within  the  scope  of  such  agent's  authority  to 
bind  the  association  by  an  a^eement  that  the  money  advanced  to 
a  borrower  should  be  used  in  the  improvement  of  the  mortgaged 
premises.  Wayne  Inter.  Bldg.  and  Loan  Assn,  v.  Moats,  1£3. 

CANCELATION  OF  INSTBUMENT— Sufficiency  of  evidence  in 
an  action  to  cancel  note  on  the  ground  of  forgery,  see  Evidenob, 
7;  MiUerv.D%a,SSe. 

CENSTTS — Courts  will  take  judicial  notice  of  a  census  or  other  enu- 
meration made  under  authority  of  the  State  or  United  States,  see 
Judicial  Notice;  City  of  Huntington  v.  Cast,  255. 

CHATTEL  MOBT0AOE— The  only  way  a  lien  on  personal  property 
may  be  given  by  creditor  so  as  to  be  binding  against  any  person 
except  the  x>artie8,  see  Liens,  1 ;  Franklin  Nafl  Bank  v.  White- 
head, 560. 

CITIES— See  Municipal  Corporations. 

CITY  COmOSSIONEBS— Section  8629,  Bums'  R.  S.  1894,  confer- 
ring the  power  to  appoint  upon  circuit  judges  not  unconstitu- 
tional, see  Municipal  Corporations,  6 ;  City  of  Terre  Haute  v. 
EvansviUe,  etc.,  R.  R.  Co.,  174. 

COLLATERAL  ATTACK— Of  judgment  taken  before  a  justice  of 
the  i>eaoe,  see  Judgment,  4;  Fitch  v.  Byall,  564. 
A  person  who  abides  the  judgment  of  the  court  without  appeal 
cannot  attack  such  judgment  in  a  collateral  proceeding,  see 
Former  Adjudication  ;  Thomas  v.  Thompson,  591. 
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An  asseesment  for  street  improvement  cannot  be  collaterally  at- 
tacked because  the  city  failed  to  make  proof  of  publication  as  tc 
letting  of  contract  a  matter  of  record,  see  Municipax.  CoRPORk- 
TIONS,  8;  City  of  BloamingUm  t.  PheJpa,  696. 

COMPLAINT— See  PLEADiNa. 

Sufficiency  of,  in  an  action  to  recover  penalty  for  failure  to  list 
property  for  taxation,  see  Taxation,  1,2;  State,  exr^,Y.  HaUet, 
29S. 

In  actions  for  damages  for  personal  injuries  resulting  from  incom- 
petent fellow  servants,  see  Nbqlioenob,  1 ;  Peterson  v.  New  Pitts- 
burg Coal,  etc.,  Co,,  X60, 

In  an  action  against  employer  for  failure  to  furnish  safe  place  to 
work,  see  Masteb  and  Servant,  1 ;  lb. 

In  action  for  malicious  prosecution,  see  Malicious  Pbosscution,  1; 
Helivig  v.  Beckner,  131. 

In  an  action  to  set  aside  conveyance  of  real  estate  must  describe 
the  real  estate  with  certainty,  see  Pleading,  2 ;  Sheffer  v.  Hines, 
41S. 

In  action  to  quiet  title,  see  Qttibtino  Titls,  1;  Chapman  v.  Jones, 

By  widow  to  set  aside  her  election  to  take  under  the  will  of  her 

deceased  husband,  see  Wills,  8;  Dudley  v.  Pigg,  S63. 
To  require  railroad  to  construct  street  crossings,  see  Highways,  8, 

9;  EvansviUe,  etc.,  R.  R.  Co.  v.  State,  exrel..  276. 
In  an  action  to  review  a  judgment,  see  Judomsnt,  5;  Jionnuonv. 

Lake  Erie,  etc.,  R.  R.  Co.,  Stl. 
In  an  action  to  set  aside  a  judgment  for  want  of  proper  service,  see 

Pleading,  1 ;  Fitch  v.  BycUl,  S54. 

L  Action  to  Enforce  Lien  on  Real  Estate  by  Infant  Legatees.— 
Demand. — Where  by  the  terms  of  a  deed  the  nantee  thereof  was 
to  pay  to  each  of  grantor's  infant  grandchildren  a  certain  sum 
of  money  upon  their  arrival  at  the  age  of  twenty -one  years,  respect- 
ively, a  complaint  by  such  grandchildren  in  an  action  against 
grantee,  after  their  arrival  at  full  age,  to  enforce  a  lien  against 
tne  real  estate  so  conveyed,  need  not  allege  a  demand. 

Richards  v.  Reeves,  4S7. 

3.  Wills. — Support  and  Maintenance. — Demand. — A  complaint  seek- 
ing a  judgment  for  the  support  and  maintenance  and  funeral 
expenses  of  a  person  against  real  estate  devised,  charged  with  the 
support  of  such  person,  need  not  allege  a  demand  of  defendants 
for  such  claim,  nor  a  demand  by  deceaent  during  his  lifetime  for 
the  expenses  of  his  support.  Clark  v.  Marlow,  41. 

CONDEMNATION  OF  PBdPB&TY— The  property  of  a  corpora- 
tion devoted  to  public  use  is  subject  to  condemnation  for  a  second 
use  at  the  will  of  the  legislature,  see  Corporations,  9;  City  of 
Terre  Haute  v.  EvansviUe,  etc.,  R.  R.  Co.,  174, 

CONFLICT  OF  LAWS— Refusal  of  a  foreign  court  to  require  a  re- 
ceiver within  its  jurisdiction  to  comply  with  an  order  issued  by 
an  Indiana  court,  see  Mutual  Benefit  Associations;  Cowen  v. 
Failey,  Rec,  S82. 
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OON BTXTU TIONAL  LAW— As  to  residence  of  county  officer,  see 
Officers,  6;  Relender  v.  State,  ex  rel.,  283. 

Section  8620,  Bums'  R.  S.  1894,  authorizing  circuit  judges  to  appoint 
city  commissioners  is  not  unconstitutional,  see  Municipal  Corfo- 
&ATIONS,  6;  City  of  Terre  Haute  v.  EvansvUle,  etc.,  R.  R,  Co.,  174. 

Garnishment  act  of  1897,  see  Exsmftions,  1,  2,  3,  4;  Pomeroy  v. 
Beach,  611. 

The  indeterminate  sentence  law  is  not  invalid  as  an  attempt  to  de- 
vest the  judicial  department  of  its  powers  and  confer  same  upon 
the  reformatory  managers,  see  Criminal  Law,  15;  Miller  v. 
State,  607. 

The  provisions  of  the  constitution  granting  the  accused  in  all  crim- 
inal prosecutions  the  right  to  trial  by  jury  is  not  violated  by  the 
Reformatoi^  Act  of  1897,  see  Criminal  Law,  12:  Skelton  y. 
State,  641;  Miller  v.  State,  607. 

The  indeterminate  sentence  law  placing  the  defendant  in  the  cus- 
tody of  the  board  of  managers  of  the  Lidiana  Reformatory  to  be 
confined  by  such  board  not  less  than  the  mininmm  time,  and  not 
more  than  the  maximum  time  prescribed  by  statute  is  not  in  con- 
flict with  the  provisions  of  section  16,  article  1,  of  the  constitu- 
tion, that  cruel  and  unusual  punishment  shall  not  be  inflicted, 
and  that  all  penalties  shall  be  proportioned  to^the  nature  of  the 
ofFense,  see  Criminal  Law,  16 ;  Miller  v.  State,  607, 

The  provision  of  section  16,  article  1,  of  the  constitution,  that  cruel 
and  unusual  punishment  shaU  not  be  inflicted,  has  reference  to 
the  statute  fixing  the  pimishment  and  not  to  the  punishment 
assessed  by  the  jury  within  the  limits  of  the  statute,  see  Criminal 
Law,  17;  Shields  t.  State,  S95;  Siberry  t.  State,  684, 

1,  Construction  of  Constitution. — Words  or  terms  used  in  a  consti- 
tution which  is  dependent  upon  a  ratification  by  the  people,  must 
be  interpreted  in  a  sense  most  obvious  to  the  common  understand- 
ing at  the  time  of  its  adoption.  Bishop  v.  State,  ex  rel. ,  £S3, 

2.  Lucrative  Office. —  Constitution  Construed. —  The  term  "deputy 
postmaster,"  as  used  in  section  9,  article  2  of  the  constitution,  wnich 
provides  agkinst  the  same  person  holding  more  than  one  lucrative 
office  at  the  same  time,  was,  by  the  f  ramers  of  the  constitution, 
understood  and  intended  to  mean  the  office  of  postmaster  as  now 
denominated.  Ih. 

8.  Acceptance  of  Second  Incompatible  or  Lucrative  Office  Forfeits 
First. — Where  the  incumbent  of  a  public  office  accepts  and  is  in- 
ducted into  a  second  office  that  is  mcompatible  with  the  first,  or 
where  boUi  are  lucrative  offices  within  the  meaning  of  section  9, 
article  2  of  the  constitution,  his  subsequent  resignation  of  the  latter 
can  in  no  manner  serve  to  restore  his  right  or  title  to  the  first  office. 

lb. 

4.  Practical  Construction. — ^Where  a  construction  placed  upon  the 
constitution  by  the  legislature  has  been  acquiescea  in  by  all  of  the 
departments  of  the  State  for  over  forty  years,  and  a  disregard 
thereof  would  destroy  titles  and  impair  the  obligations  of  contracts, 
under  the  doctrine  of  practical  construction  such  question  will  be 
regarded  as  settled. 

City  of  Terre  Haute  v.  EvansviUe,  etc.,  R.  R.  Co.,  174- 
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6.  Board  of  Park  Commi$»ioners. — Tenure  of  Office, — TheproTisioii 
of  the  act  approved  March  1,  1895,  sections  424(V-4268,  Thornton's 
B.  8.  1897  (Acts  16R95,  p.  68),  creating  a  department  of  public  parks 
in  cities  having  a  population  of  more  than  100,000,  that  the  board 
of  park  commissioners  shall  hold  office  for  the  term  of  five  vears, 
is  in  violation  of  the  inhibition  of  section  2,  article  15,  of  the  state 
constitution,  that  "thQ  General  Assembly  shall  not  create  any 
office  the  tenure  of  which  shall  be  longer  tlum  four  years,"  and  the 
zemainder  of  the  act  is  inoperative  for  the  reason  that  there  are 
no  instrumentalities  left  with  which  to  oany  the  provisions  thereof 
into  operation  and  effect. 
Monks  and  Jordan,  JJ.,  dissenting. 
Indianapolia  Brewing  Co.  v.  Clanpool,  /W. 

OONTBMFT— 

Violation  of  hijundion, — Defenae, — Where  a  gas  company  violates 
an  order  of  a  court  of  equity,  enjoining  it  from  charg^g  consumers 
more  than  a  specified  sum  for  gas,  it  is  no  defense  to  a  prosecution 
for  contempt,  that  the  officers  of  the  company  acted  in  good  faith, 
and  without  any  intentiod  of  violating  an  order  of  the  court. 

Thiailethwaite  v.  State,  S19. 

OONTBAOTS—Between  attorney  and  client  as  to  fees,  see  Attobnxt 

AND  Clibnt,  4;  French  v.  Cunningham,  6S^. 
Of  husband  and  wife  as  to  wife's  real  estate,  see  Husband  and 

Wife,  1,  2,  8;  Leecch  v.  Raine,  15t. 
Entered  into  by  corporations  contrary  to  public  polipy,  or  forbidden 

by  statute,  see  Gobporations,  8;  Fratiklin  NaVl  Bank  v.  WhiU- 

head,  660, 
Measure  of  damages  in  an  action  for  breach  of  contract  for  work 

and  labor,  see  Work  and  Labor;  French  v.  Cunningham,  6St. 

OONTKIBUTOB.T  NBGUOSNOS— Of  person  injured  while  pass- 
ing over  defective  sidewalk,  see  Spbcial  Vbrdiot,  4;  Tovm  of 
BoeweU  v.  Wakley,  64. 
In  an  action  charging  willful  injury  it  is  not  necessary  to  allege 
and  prove  freedom  from  contributory  nejo^ligence,  see  Willful 
Injury,  8;  Cleveland,  etc.,  R,  W,  Co.  v. MiOer,  Admr.,  ^90, 

00BP0BATI0N8 — Action  by  receiver  against  stockholders  to  col- 
lect tmpaid  assessments  on  capital  stock,  see  Rbceivkbs,  4,  5; 
Oainey  v.  QUaon,  Rec.,  68. 

1.  Powers  Of. — A  corporation  possesses  only  such  powers  as  are  ex- 
pressly ^ven  by  law,  and  such  implied  powere  as  are  necessary  to 
enable  it  to  exercise  the  powers  expressly  given. 

Franklin  Nat'l  Bank  v.  Whitehead,  660. 

2.  Manufacturing  Corporation. — Warehouseman. — A  corporation 
organized  under  the  laws  for  the  incorporation  of  manufactur- 
ing and  mining  companies,  for  the  manufacture  and  sale  of  nails 
and  other  products  of  steel  and  iron,  is  not  authorized  to  engage  in 
the  business  of  a  public  or  private  warehouseman,  or  to  issue  ware- 
house receipts.  lb. 

8.  Publie  Warehouseman. — Statute  Construed.-— A  manufacturing 
corporation  not  empowered  to  do  the  business  of  a  public  ware- 
houseman, cannot  be  authorized  to  do  so  byUiecounly  auditor  upon 
petition,  under  section  8704,  Bums'  R.  S.  1894,  providing  that  any 
person  or  incorporated  company  desiring  to  keep  a  public  warehouse 
shall  be  entitlea  to  do  so  upon  receiving  a  permit  tneref or  from  the 


INDEX.  721 

county  auditor  of  the  county  in  which  such  warehouse  shall  be 
kept.  lb. 

4.  Hedging  Manufactured  Goods  to  Secure  Debts.—Warehouseman. 
—Statute  Construed, — A  manufacturing  corporation  that  has  never 
operated  as  a  warehouseman  does  not  become  a  private  warehouse- 
man within  the  meaning  of  section  8720,  Bums'  K.  S.  1894  (6541,  R. 
S.  1881),  by  issuing  to  creditors,  to  secure  claims,  what  purport 
to  be  warehouse  receipts  covering  goods  kept  in  the  builoing 
where  they  were  manufactured.  lb, 

6.  Warehotiaemen. — Issue,  of  Receipts  as  Security  for  Debt — A 
public  warehouseman  has  no  power  to  issue  warehouse  receipts  up- 
on his  own  property  in  his  own  possession,  and  deliver  the  same  as 
a  pledge  to  secure  an  indebtedness.  If  a  private  warehouseman 
has  such  power  it  is  by  virtue  of  section  8724,  Bums'  R.  S.  1894. 

lb, 

C.  Pledge  of  Property  by  Debtor,  When  Not  a  Warehouse  Re- 
eeipt. — Where  a  debtor  who  is  not  a  warehouseman  issues  a  receipt 
purporting  to  be  a  warehouse  receipt,  on  property  in  his  possession 
and  owned  by  him,  for  the  sole  purpose  of  securing  a  creditor,  the 
same  is  not  in  any  sense*  a  warehouse  receipt.  lb, 

7.  Creditors  Bound  to  Know  Powers  Of. — Creditors  of  a  corporation 
organized  under  the  laws  for  the  incorporation  of  manufacturing 
and  mining  companies  are  bound  to  know  that  such  corporation 
has  no  power  to  carry  on  either  a  public  or  private  warehouse 
or  issue  warehouse  receipts.  lb, 

8.  Contracts  Ultra  Vires. — Void  Contracts. — Estoppel.— The  doc- 
trine that  when  a  corporation  enters  into  a  contract  merely  be- 
yond its  powers,  which,  if  made  by  a  private  person,  would  have 
been  binaing  upon  him,  and  such  contract  has  been  performed 
by  the  other  party  thereto,  the  corporation  will  not  be  permitted 
to  deny  its  power  to  make  such  contract,  does  not  apply  to  con- 
tracts thatare  forbidden  by  statute,  or  are  contrary  to  public  policy. 

16. 

9.  Special  Charter, — Condemnation  of  Property. — ^While  the  legis- 
lature may  not  amend  or  otherwise  materially  modify  the  special 
charter  of  a  corj^ration  imless  the  power  is  expressly  reserved, 
yet  the  property  of  the  corporation  devoted  to  public  use  is  sub- 
ject to  condemnation  for  a  second  use  at  the  will  of  the  legislature. 

City  of  Terre  Haute  v.  EvansviUe,  etc.,  B,  R,  Co,,  174, 

10.  Liability  of  Stockholders. — When  a  stockholder  of  a  corporation 
has  i>aid  the  full  par  value  of  his  stock,  his  liability  is  terminated, 
and  in  the  absence  of  a  statute  imposing  upon  him  an  additional 
liability,  he  cannot  be  compelled  to  respond  to  the  corporation 
nor  to  its  creditors  in  payment  of  any  debts  except  in  cases  where 
there  has  been  a  failure  to  duly  incorporate. 

Oainey  v.  Oilson,  J2ec.,  58, 

OOSTS — A  sheriff  has  no  right  to  demand  payment  of  his  fees  before 

serving  a  summons  issued  to  him  from  another   county,  see 

Officers,  1 ;  McFarlan  v.  State,  149. 

Consolidation  of  Causes  of  Action:  —  Apportionment  of  Costs. — 
— Where  two  causes  were  pending  in  which  the  evidence  would  be 
substantisJly  the  same,  and  by  order  of  court  the  trial  and  proceed- 
ings were  had  in  one  cause,  the  finding  therein  to  control  tne  other 
cause,  it  will  be  presumed  that  the  order  of  court  was  followed,  and 
that  no  costs  were  made  in  the  cause  which  was  not  tried,  and  the 

Vol.   149—46 
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judgment  of  the  trial  court  overruling  a  motion  to  apportion  the 
costs  between  the  two  causes  will  be  sustained.    Miller  v.  Dill,  S:i6. 

OOUVTY  AUBITOB— Power  of  to  give  casting  vote  in  election  of 

county  superintendent,  see  Offiobbs,  2;  State,  ex  veL  Morris^  v. 

McFarland,  266. 

To  Whom  He  Must  Issue  Warrant  far  Township  Funds.— It  is  the 
duty  of  a  county  auditor  to  issue  a  warrant  for  township  money  to 
one  who  is  prima  facie  entitled  to  the  office  of  township  trustee. 

Manor,  Atid.,  v.  State,  ex  rel,,  310. 

COUNTY  SUFBBINTBNDENT^Power  of  county  auditor  to  give 

the  casting  vote  in  election  of,  see  Officers,  2;  State,  ex  reL 

Morris,  v.  McFarland,  £66. 

OOUBTS— See  Judicial  Notice;  Contempt.  The  introduction  of 
evidence  out  of  its  regular  order  is  within  the  sound  di8creti<m 
of  the  court,  see  Trial,  2;  MiUer  v.  Dm,  3S6. 
The  extent  to  which  the  cross-examination  of  a  witness  may  be 
carried  is  within  the  discretion  of  the  trial  court,  see  Witnesses; 
Shields  v.  State,  S96. 

CRTHTWrAIi  LAW — Necessary  allegations  in  affidavit  and  informa- 
tion charging  person  with  obtaining  money  by  false  pretenses* 
see  False  Pretenses;  Funk  v.  State,  338. 

Cruel  and  excessive  punishment  is  not  a  statutory  ground  for  new 
trial,  see  New  Trial,  1 ;  SUberry  v.  State,  684, 

When  Supreme  Court  will  not  reverse  a  conviction  on  the  evidence, 
see  Appeal  and  Error,  87;  Siberry  v.  State,  684;  Evidencb, 
8;  Shields  y.  State,  395. 

1.  Indictment. — Misjoinder  of  Counts. — Appeal. — The  question  as  to 
whether  there  can  be  a  joinder,  in  the  same  indictment,  of  two 
counts,  one  for  murder  and  the  other  for  involuntary  manslaugh- 
ter, cannot  be  presented  on  appeal,  where  the  record  does  not 
show  a  motion  to  quash  to  have  been  made.      Siberry  v.  State,  684. 

2.  Affidavit  and  Information. — An  affidavit  and  information  charg- 
ing defendant  with  stealing  turkeys  is  not  bad  for  failure  to  state 
that  the  turkeys  were  domestic  and  in  possession  of  the  ovraer 
where  it  is  charged  that  they  were  owned  by  the  person  therein 
named  and  were  of  a  given  value.  Skelton  v.  State,  641. 

8  Charge  Must  be  Preferred  with  Certainty. — In  a  criminal  prose- 
cution the  particular  crime  with  which  the  accused  is  chargied 
must  be  preferred  with  such  reasonable  certainty  by  the  essential 
averments  in  the  pleading  as  will  enable  the  court  and  jury  to 
understand  distinctly  what  is  to  be  tried  and  determined,  and 
fully  inform  the  defendant  of  the  particular  charge  he  is  re- 
quired to  meet.  Funk  v.  State,  338. 

4.  Involuntary  Manslaughter. —  Unlawful  Act. —  To  constitute  the 
crime  of  involuntary  manslaughter  while  committing  the  unlaw- 
ful act  of  drawing  or  pointing  a  revolver  at  the  person  killed, 
in  violation  of  section  2068,  Bums'  R.  S.  1894  (1984,  R.  S.  1881), 
it  need  only  be  shown  that  defendant  intentionally  pointed  the 
muzzle  of  the  revolver  at  such  person.  Siberry  v.  State,  684- 

6.  Drawing  Deadly  Weapon.— Statute  Construed.— To  constitute 
a  violation  of  section  2068,  Bums'  R  S.  1894  (1984,  R.  S.  1881). 
making  it  a  crime  to  draw  a  dangerous  or  deadly  weapon,  it  need 


INDEX.  723 

r.tyi,  be  shown  that  the  person  intended  Using  the  weapon  on  the 
])erson  upon  whom  it  was  drawn,  but  is  in  the  purview  of  said 
section  if  it  is  shown  that  the  weapon  was  drawn  in  such  manner 
that  it  might  be  used  to  his  injury,  as  to  point  the  muzzle  of  a 
gun  or  revolver  at  another.  Ih. 

6.  Homicide, — Evidence. — Where  an  indictment  is  in  two  counts, 
one  charging  murder  in  the  first  degree  and  the  other  charging 
involuntary  manslaughter,  evidence  showing  that  the  killing  was 
intentional  is  admissible.  lb, 

7.  Homicide. — Evidence, — On  a  prosecution  of  a  husband  for  the 
killing  of  his  wife,  imder  an  mdictment  charging  murder  in  the 
first  degree  in  one  count,  And  involuntary  manslaughter  in  an- 
other, the  admission  of  evidence  showing  that  deceased  was  true 
to  her  husband  is  not  reversible  error  where  the  conviction  is  for 
involuntary  manslaughter.  lb, 

8.  Special  Judge. — Objection. — Wiaircr.— Where  in  the  trial  of  a 
criminal  cause  on  motion  of  the  State  for  a  change  of  venue  from 
the  regular  judge,  a  special  judge  is  appointed  to  try  the  cause  with- 
out objection  by  defendant,  he  thereby  waives  his  right  to  question 
the  jurisdiction  of  the  judge  appointed  by  the  regular  judge. 

Skelton  v.  State,  641. 

9.  Evidence. — Hearsay. — ^A  person  injured,  whether  living  or  dead, 
is  not  a  party  to  a  criminal  prosecution  therefor,  and  his  admissions 
and  statements  are  not  evidence,  either  for  or  against  the  accused, 
unless  of  the  res  gestae,  dving  declarations,  or  threats^  but  are 
hearsay,  the  same  as  those  of  any  other  third  person. 

Shields  v.  State,  S96. 

10.  When  Erroneous  Instruction  is  Harmless. — Where  a  defendant 
was  indicted  both  for  larceny  and  burglary  in  separate  counts  of  the 
•same  indictment,  an  erroneous  instruction  to  the  jiuy  as  to  the 
charge  of  larceny  is  not  available  for  the  reversal  of  a  judgment 
finding  the  defendant  guilty  of  burglary  only.     Hart  v.  State,  686. 

11.  Verdict.  —  Indeterw^inate  Sentence  Law —  Petit  Larceny.  — In' 
diana  Reformatory  Act. —  A  verdict  simply  stating  the  age  of 
defendant  and  that  he  is  guilty  of  petit  larceny  as  charged  in  the 
indictment,  without  fixing  the  punishment  to  be  inflicted,  is  author- 
ized by  the  Reformatory  Act  (Acts  1897,  p.  69),  where  defendant  is 
over  sixteen  and  less  than  thirty  years  of  age. 

Skelton  v.  State,  641 ;  Miller  v.  State,  607. 

13.  Indeterminate  Sentence  Law. — Invasion  of  Right  to  Trial  by 
Jury.  —  Constitutional  Law. —  Indiana  Reformatory  Act. —  The 
provision  of  section  13,  article  1,  of  the  constitution  granting  the 
accused  in  all  criminal  prosecutions  the  right  to  a  trial  by  jury  is 
not  violated  by  the  Reformatory  Act  (Acts  1897,  p.  69)  in  not  re- 
quiring the  jury  to  fix  the  punishment  of  defendant  lb. 

13.  Indeterminate  Sentence  Law. — Failure  of  Court  to  Fix  Mini- 
mum Punishment— Indiana  Reformatory  Act. — In  the  trial  of  a 
criminal  cause,  under  the  indeterminate  sentence  law  of  1897  (Acts 
1897,  p.  69),  the  failure  of  the  court  to  fix  the  minimum  punishment 
in  the  sentence  is  not  error  of  which  defendant  can  complain. 

Skelton  v.  State,  641. 

14.  Indeterminate  Sentence  Law.— Disfranchisement. — Indiana  Re- 
formatory Act. — The  failure  of  the  court  to  assess  disfranchi§#nent 
as  part  of  the  punishment,  under  the  Reformatory  Act,  is  not  an 
error  of  which  the  defendant  can  complain.       Miller  v.  State,  607. 

15.  Reformatory  Act.  —  Constitutional  Law. —  The  Reformatory 
Act  of  1897  (Acts  1897,  p.  69)  is  not  in  conflict  with  section  1,  arti- 
cle 1,  of  the  constitution,  providing  that  '*the  judicial  power  of  the 
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State  shall  be  vested  in  the  Supreme  Court,  in  circuit  courts  and 
in  such  other  courts  as  the  General  Assembly  may  establish,"  nor 
with  section  1,  article  8.  providing  that  **the  powers  of  the  govern- 
ment are  divided  into  three  separate  departments;  the  legislative, 
the  executive,  including  the  aaministrative,  and  the  judicial;  and 
no  person  charged  with  official  duties  under  one  of  these  deparl- 
ments  shall  exercise  any  of  the  functions  of  another,  except  as  in 
this  constitution  expressly  provided,"  as  an  attempt  to  devest  the 
judicial  department  ^f  its  powers  and  confer  same  upon  the  board 
of  reformatory  managers,  as  the  powers  conferred  upon  the  board 
of  managers  by  said  act  are  administrative  and  not  judicial.     lb. 

1^.  Indeterminate  Sentence  Law, — 'Oruel  Punishment.  —  Constitu- 
HoncU  Law. — Indiana  Reformatory  Act. — Section  8  of  the  Reform- 
atory Act  (Acts  1897,  p.  69),  providing  that  in  the  trial  of  felonies, 
if  the  defendant  is  found  to  be  over  sixteen  years  of  age  and  less 
than  thirty,  and  he  be  not  guilty  of  treason  or  murder  in  the  first 
or  second  degree,  it  shall  only  be  stated  in  the  finding  of  the  court 
or  verdict  of  the  jury  that  the  defendant  ia  guilty  of  the  crime 
chaiged,  naming  it,  and  that  his  age  found  is  his  true  age,  and  that 
the  court  trying  such  person  shall  sentence  him  to  the  custody  of 
the  board  of  managers  of  the  Indiana  Reformatory  to  be  confined 
at  such  place  as  may  be  designated  by  such  board  for  a  term  not 
less  than  the  minimum  time  prescribed  by  the  statutes  of  this  State 
and  not  more  than  the  maximum  time  prescribed  by  such  statutes 
therefoj,  to  be  determined  by  such  boaid  of  managers  according  to 
its  rules  and  regulations,  is  not  in  conflict  with  section  16,  article  1, 
of  the  constitution,  that  cruel  and  unusual  punishment  shall  not 
be  inflicted,  and  that  all  penalties  shall  be  proportioned  to  the 
nature  of  the  offense.  Ih. 

17.  Excessive  Punishment. — Constitutiondl  JLato.— The  provisions  of 
section  16,  article  1  of  the  constitution  that  cruel  and  unusual  pun- 
ishments shall  not  be  inflicted,  has  reference  to  the  statute  fixing 
the  punishment,  and  not  to  the  punishment  assessed  by  the  jury 
within  the  limits  fixed  by  the  statute. 

Shields  v.  State,  S95 ;  Stberry  v.  State,  68J^ 

18.  Appeal. — Imperfect  Record. — Where  the  record  does  not  contain 
the  affidavit  and  information  upon  which  the  prosecution  of  appel- 
lant was  based,  the  Supreme  Court  will  not  consider  an  alleged  error 
of  the  trial  court  in  the  admission  of  evidence  tending  to  prove 
other  and  different  crimes  than  the  one  charged.    RUey  v.  Staie,  4^, 

10.  Appeal  by  Poor  Person.  —  Manuscript  of  Evidence. —  Failure 
of  Court  to  Furnish. — Remedy. — The  proper  remedy  for  failure  or 
refusal  of  the  circuit  court  to  furnish  a  poor  person  in  a  criminal 
cause  with  a  transcript  of  the  evidence  at  the  cost  of  the  county 
is  by  an  application  to  the  Supreme  Court  for  an  order  requiring 
the  court  to  furnish  such  transcript  Miller  v.  State,  607. 

20.  Appeal  by  Poor  Person. — Manuscript  of  Evidence. — Failure 
of  Court  to  Furnish. — The  refusal  of  the  court  to  furnish  a  poor 
person  with  a  transcript  of  the  evidence  in  the  trial  of  a  crinunal 
cause,  as  provided  by  section  1474,  Bums'  R.  S.  1894,  after  the  trial 
and  judgment,  is  not  properly  assigned  as  error  of  law  occurring  at 
tiie  trial.  lb. 

21.  Reenactment  of  Statute  Not  a  Repeal  of  Statute. — An  amend- 
atory statute,  defining  an  offense  and  fixing  the  penalty  for  viola- 
tion thereof  in  substantially  the  same  language  as  that  employed  in 
the  statute  it  amends,  is  not  a  repeal  but  a  reenactment  of  the 
statute,  and  does  not  deprive  the  State  of  the  right  to  prosecute 
for  an  offense  committed  oefore  the  act  became  effective. 

State  V.  Kates,  ^. 
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O&OSS-OOMPIiAINT—  Must  state  facts  sufficient  to  entitle  the 
pleader  to  some  affirmative  relief  and  cannot  be  aided  by  the 
allegations  of  other  pleadings  in  the  action,  see  PLEADiNa,  5; 
Leach  v.  Raitia,  162, 

DAMAOES— See  Bailboads. 
Measure  of,  in  an  action  for  breach  of  contract  for  work  and  labor, 
see  Wore  and  Labor;  French,  v.  Cunningham^  6St. 

DEDICATION— 

Street  and  Railroad  Crossings. —  Easements, —  Municipal  Corpora- 
tions.— Whereby  platted  additions  to  a  town,  streets  are  dedicated 
to  the  public  which  cross  a  railroad  track,  and  the  railroad  comi>an7 
constructed  crossings  over  its  track,  and  such  streets  and  crossings 
were  used  by  the  public  for  general  use  as  a  public  highway  for 
six  or  seven  years,  the  public  acquired  such  rights  therein  as  could 
not  be  devested  by  the  railroad  company  tearing  up  the  approach 
and  crossings.  Evanstnlle,  etc,^  R.  JB.  Co.  v.  State,  ex  ret,,  276, 

DEEDS— See  Trust  Deeds;   Fraudulent  Conyeyanobs.    Deeds 

made  by  husband  and  wife  in  pursuance  of  postnuptial  agreement 

in  settlement  of  the  interest  of  each  in  the  real  estate  of  the 

other,  see  Husband  and  Wife,  2,  8;  Leach  ^.  Rains,  IBS. 

1.  Acceptance  Binds  Grantee. — Where  a  grantee  accepts  a  deed 
and  takes  possession  of  the  real  estate  thereby  conveyed,  he  is 
bound  by  the  conditions  of  the  deed  in  like  manner  as  if  he  had 
signed  an  agreement  containing  the  same.  lb. 

9.  (Hfts.—When  May  he  Revoked. —  Where  a  person  old  and  in- 
firm made  a  conveyance  of  her  real  estate  to  her  son,  conditioned 
that  he  should  pay  a  certain  sum  of  money  to  her  grandchildren 
upon  their  arrival  at  the  age  of  twenty-one  years,  reserving  a  life 
estate  therein  for  herself  and  husband,  and  intending  to  reserve  the 
light  to  revoke  the  deed  in  case  it  should  turn  out  that  the  income 
from  the  property  should  not  be  sufficient  for  her  support  and  that 
of  her  husband,  besides  paying  the  necessary  expenses  of  caring  for 
the  property,  but  through  ner  own  ignorance  and  mistake  and  that 
of  the  scrivener,  such  reservation  was  not  put  in  the  deed,  a  recon- 
veyance thereof  by  the  son  at  the  request  of  the  grantor,  in  consid- 
eration that  if  the  son  would  pay  the  taxes  and  other  expenses 
against  the  land  she  would  reconvey  same  to  him  free  from  the 
conditions  in  favor  of  the  grandchildren,  defeated  and  revoked  the 
gifts  made  to  the  grandchildren  by  the  first  deed.  * 

Richards  v.  Reeves,  J^. 

DEMT7BEEB — Form  of  to  challenge  paragraphs  of  pleading  sever- . 

ally,  see  Plbadino,  6;  Baltimore^  etc.^  R.  W.  Co.  v.  Little,  Admx., 

167. 

When  demurrer  to  an  answer  will  not  be  carried  back  and  sustained 

to  complaint,  see  Pleadinq,  7;  State,  ex  rel.,  v.  Halter,  292. 

DESCENT   AND   DISTEIBTJTION— See    Husband   and    Wife; 

Wills. 

Debt  due  estate  by  an  heir  is  not  barred  by  statute  of  limitations, 

see  Limitation  of  Actions,  3;  Holmes  v.  McPheeters,  Admr.,  587. 

Widow  Remarrying. — Rights  of  Under  Statute  of  1852. — Partition. — 
Quieting  Title. — A  married  woman,  holding  real  estate  by  virtue 
of  a  previous  marriage,  could  not,  during  such  marriage,  under 
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the  statate  of  desoents  in  force  from  1852  to  1879,  1  Davis  R.  S. 
1876,  p.  411,  alienate  the  same;  and  a  judgment  quieting  title 
to  real  estate  held  by  a  married  woman  by  quitclaim  deed  from  the 
other  heirs,  in  division  of  her  deceased  nusband*s  real  estate, 
made  prior  to  the  amendment  of  such  statute,  and  adjudging  her 
to  have  an  absolute  fee  simple  title,  without  any  restraint  upon 
her  right  to  alienate  the  same,  was  erroneous,  notwithstanding  su(^ 
deeds  of  partition  were  made  in  pursuance  of  an  oral  agreement,  for 
the  purpose  of  vesting  in  each  a  fee  simple  title  absolute. 

MickeU  v.  EUaesser,  ilS, 
BIVOBOB— 

1.  Allowance  Made  to  Wife  .During  Pendency  of  Action, —  Diserv- 
tion  of  Court,--  The  trial  court  iias  power  in  divorce  cases  to 
make  such  allowances  and  orders  as  may  be  deemed  neocKssary  to 
enable  the  wife  to  prepare  for  and  secure  a  fair  and  impartial  trial, 
and  also  for  her  support  during  the  pendency  of  the  action,  and 
such  orders  are  within  the  discretion  of  the  court  and  will  not  be 
reversed  unless  a  clear  abuse  of  such  discretion  is  shown. 

McCue  V.  McCue,  466, 

2.  Allowance  Made  to  Wife,— Evidence, — Sufficiency,  —  Evidence 
given  in  a  divorce  suit  in  support  of  an  interlocutory  order  for  an 
allowance  of  $100.00  for  the  use  and  support  of  the  wife  during  the 
pendency  of  the  suit,  to  the  effect  that  plaintiff  had  been  compelled. 
Dy  her  husband's  cruel  and  inhuman  treatment  and  failure  to  make 
any  provision  for  her  support,  to  abandon  him;  that  she  was  wholly 
destitute  and  owned  no  property  except  a  small  house  and  lot  from 
which  she  derived  an  income  of  but  little  more  than  enough  to  pay 
repairs  and  taxes  thereon,  and  that  defendant  was  worth  almost 
$10,000  and  amply  able  to  pay  such  sum,  was  sufficient  to  sustain 
the  action  of  the  court  in  making  such  allowance.  lb, 

8.  Allowance  Made  to  Wife  During  Pendency  of  Aetion^Answer. 
— An  answer  by  defendant  to  an  application  by  plaintiff  for  an 
allowance  for  her  support  during  the  pendency  of  a  divorce  pro- 
ceeding, alleging  that  he  had  furnished  a  house  and  proper  support 
for  plamtiff  and  that  he  was  willing  for  her  to  return  to  his  home, 
and  that  he  would  furnish  her  with  comfortable  maintenance,  was 
properly  disregarded  by  the  court  where  plaintiff  all^^  in  her 
complamt  that  she  had  been  compelled  by  her  husbajad's  cruel 
and  inhuman  treatment,  and  by  his  failure  to  make  any  provision 
for  her  support,  to  abandon  him.  lb. 


1.  Assesament  Liens. — Eetoppd, — ^Where  the  owner  of  property  as- 
sessed with  benefits  for  a  public  ditch,  under  color  of  law,  had 
notice  of  the  petitions  and  assessments,  and  of  the  various  steps  as 
required  by  law  for  the  construction  of  public  ditches  and  made  no 
objection  or.  complaint  against  such  proceeding,  and  during  the 
progress  thereof  joined  in  a  petition  to  the  board  of  commissioners 
askmg  for  an  extension  of  time  for  the  payment  of  the  first  install- 
ment of  the  assessments,  which  was  granted,  he  cannot,  after  the 
completion  of  the  ditch  and  after  his  receipt  of  benefits  therefrom, 
deny  the  authority  under  which  such  improvements  and  assess- 
ments were  made.  Board,  etc.,  v.  Plotner,  116, 

2.  Injunction, — For  the  purpose  of  preventing  threatened  injury 
to  Icuid  and  avoiding  a  multiplicity  of  damage  suits  therefor, 
one  may  be  restrained  from  fiooding  the  lands  of  another  with 
waters  that  would  not  naturally  flow  thereon. 

Drake  v.  Sehoenstedt,  90, 
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8.  Injunction, —  Where  a  drain  was  constructed  under  the  pro- 
vision of  section  6656,  Burns'  R.  S.  1894  (4286,  R.  S.  1881).  and  a 
forty-acre  tract  of  land  was  assessed,  with  benefits,  for  the  drain- 
age of  two  acres  of  such  tract,  the  owner  thereof  will  be  restrained 
from  draining  additional  portions  of  such  forty-acre  tract  by  lateral 
ditches  into  such  drain,  where  it  is  shown  that  such  waters  naturally 
flow  in  another  direction,  and  that  such  drain  is  insufficient  to  carry 
such  additional  water  without  damage  to  other  landowners  whose 
lands  are  drained  by  such  ditch.  Ih. 

EASEMENTS— 

1.  Private  Roads, — Watf  of  Necessity, ^Partition,— Vniere  in  the 
partition  of  real  estate  the  portion  set  off  to  one  of  the  parties 
IS  not  accessible  to  a  highway  without  passing  over  lanos  par- 
titioned to  another,  and  no  provision  is  made  in  such  proceedmgs 
for  any  right  of  access  to  such  highway,  such  right  of  way  attaches 
to  the  land  the  same  as  if  express  provision  had  been  made  therefor 
in  the  report  of  the  commissioners  and  decree  of  court. 

Eitckey  v.  Welsh,  £14, 

2.  Way  of  Necessity. — Partition. — A  party  to  a  partition  proceed- 
ing may  have  an  easement  in  lands  partitioned  to  another  in 
such  proceeding  for  a  way  of  necessity  across  such  land  to  a  public 
highway,  but  he  is  not  by  virtue  thereof  entitled  to  an  easement  for 
such  purpose  in  other  lands  set  off  to  such  person  in  a  prior  pro- 
ceeding in  partition  of  lands  of  another  common  ancestor.  lb, 

8.  Private  Bonds. —  Way  of  Necessity. —  Where  one  having  an 
easement  in  the  lands  of  another  for  a  private  way,  and  the  same 
is  to  be  located  for  the  first  time,  no  prior  use  thereof  having  been 
made,  the  owner  of  the  land  over  which  it  is  to  pass  has  the  right 
to  choose  it,  provided  he  does  so  in  a  reasonable  manner;  but  if  the 
owner  of  the  land  fail  to  select  such  way  when  requested,  the  party 
who  has  the  right  thereto  may  select  a  suitable  route  for  the  same, 
having  due  regjard  to  the  convenience  of  the  owner  of  the  servient 
estate,  and  when  once  selected  it  cannot  be  changed  by  either  party 
without  the  consent  of  the  other.  lb, 

EJECTMENT— 

1.  Jurisdiction. — Collateral  Attack. — Where  in  an  action  in  eject- 
ment by  one  claiming  title  through  an  administrator  against 
an  heir  of  decedent,  a  finding  by  the  court  that  notice  of  the  pend- 
ency of  the  petition  to  sell  was  published,  and  found  by  the  court 
to  be  sufficient,  although  it  is  not  foimd  that  such  heir  was  named 
as  defendant,  and  as  such  included  in  the  service  of  process  or  pub- 
lication, sufficiently  shows  jurisdiction  over  the  person  of  defend- 
ant in  such  suit  for  the  purposes  of  the  suit  in  ejectment. 

Boyer  v.  Bobertson,  7^, 

8.  Description  of  Real  Estate. —  A  jud^ent  for  plaintiff  will 
be  set  aside  in  an  action  in  ejectment  mvolvin^  the  title  of  the 
real  estate,  where  neither  the  complaint  nor  findings  of  the  jury 
supply  facts  siufficient  from  which  a  iudgment  could  be  rendered 
containing  a  sufficient  description  of  the  real  estate.  lb, 

EXACTIONS— Power  of  county  auditor  to  give  casting  vote  in 
election  of  county  superintendent,  see  Officers,  8;  8t<xtey  ex  reL 
Morris,  v.  McFarland,  S6S, 

EMINENT  DOMAIN— 

BaUroads. —  Municipal  Corporations. —  Condemnation  of  BaUroad 
Bight  of  Way, —The  exercise  of  the  power  of  eminent  domain  by 
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a  municipal  oorporation  in  the  condemnation  of  the  right  of  war 
and  grounds  of  a  railroad  company  operating  under  a  special 
charter,  for  streets,  under  the  authority  of  the  State,  is  not  an 
interference  with  the  inviolability  of  contracts,  for  the  reason  that 
all  contracts  are  made  subject  to  the  right  of  eminent  domain. 

City  of  Terre  Haute  v.  EvarunnUe^  etc.^  IL  E.  Co.^  174. 

XXPLOYXBS'  LIABILITY  ACT— Exemptions  from  fellow  servant 
rule  under  provision  of,  see  Nbgligenob,  2,  3;  Baltimore^  etc., 
R.  W.  Co.  V.  Little,  Admx.,  167, 

B8T0PPEL— A  person  who  abides  the  judgment  of  the  court  with- 
out appeal  is  estopped  from  attacking  such  judgment  in  a  col- 
lateral proceeding,  see  Formeb  Adjttdioation  ;  Thomas  v.  Thomp- 
son, S91,  ' 

A  defendant  who  did  not  appear  in  a  partition  proceeding  is  not  es- 
topped from  asserting  title  to  land  held  by  an  unrecorded  deed 
which  was  set  off  to  a  codefendant,  see  Partition;  FMey  v. 
Cathcart,  470. 

When  property  owner  is  estopped  from  objecting  to  assessments 
for  street  improvements,  see  MxTNioiPAii  Corporations,  7 ;  City 
of  Bloomington  v.  Phelps,  596. 

Judgment  for  costs  in  an  action  in  ejectment  cannot  operate  as  an 
estoppel  against  the  defendants  in  an  action  by  plaintiff  to  quiet 
title  to  such  real  estate',  see  QuiSTiNa  Title,  5;  Oraham  v.  Ijuns- 
ford,  83. 

Of  the  owner  of  property  assessed  with  benefits  for  a  public  ditch 
from  denying  the  authority  under  which  such  assessments  were 
made,  see  Drains,  1 ;  Board,  etc.,  v.  Plotner,  116. 

1.  Pleading. — Sufficiency. — ^Where  an  estoppel  is  relied  upon  it  must 
be  pleaded  with  particularity  and  precision,  and  nothing  can  be 
supplied  by  intenament,  and  when  there  is  ground  for  inference  or 
intendment,  it  will  be  against,  and  not  in  favor  of  the  estoppel. 

Dudley  v.  Pigg,  363. 

2.  Parties. — Only  parties  and  their  privies  are  bound  by  or  can 
take  advantage  of  an  estoppel,  and  one  who  insists  upon  the  acts  of 
another  working  an  estoppel  must  show  that  he  acted  upon  the 
same,  and  was  influenced  tnereb^  to  do  some  act  which  would  result 
in  an  injury  if  the  other  is  permitted  to  withdraw  or  deny  the  act. 

lb. 

8.  By  Conduct. — To  constitute  a  valid  estoppel  by  conduct,  there 
must  be  knowledge  on  the  part  of  the  person  to  be  estopped,  and 
there  can  be  no  estoppel  when  there  is  notice  or  knowledge  on  the 
part  of  the  person  relying  upon  the  estoppel. 

Franklin  Nat'l  Bank  v.  Whitehead,  560. 

£VII>ENCE^As  to  public  utility  of  highway,  see  Hiohwats,  1,  2, 

8,  4,  6  J  Fritch  v.  Patterson,  455;  Opp  v.  Timmons,  SS6. 

When  statements  made  by  injured  party  are  admissible  in  a  crim- 
inal prosecution,  see  Criminal  Law,  9;  Shields  v.  State,  395. 

Written  statement  which  is  claimed  to  be  the  basis  of  action  can 
not  be  admitted  in  evidence  unless  pleaded,  see  PLBADiNa,  9; 
Durflinger  v.  Baker,  375. 

Showing  that  the  killing  was  intentional  is  admissible  in  a  trial 
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under  an  indictment  in  two  counts  charging  murder  in  the  first 
degree  and  involuntary  manslaughter,  see  CRDnNAL  Law,  6; 
Siberry  v.  State,  684. 
The  admission  of  evidence  in  a  prosecution  of  a  husband  for  killing 
his  wife  showing  that  deceased  was  true  to  her  husband  is  not 
reversible  error  where  the  indictment  was  in  two  coiints  charg- 
ing murder  in  the  first  degree  and  involuntary  manslaughter, 
and  the  conviction  was  on  the  latter  charge,  see  Criminal  Law, 
7;  16. 

1.  Objection  to  Admission, — When  Evidence  not  in  Record. — Bill  of 
Exceptions. — A  specification  of  error  based  upon  the  admission 
of  evidence  contrary  to  the  provisions  of  section  507,  Bums*  R.  S. 
1894  (499,  R.  S.  1881),  in  the  trial  of  an  action  by  heirs  affect- 
ing title  to  the  ancestor's  property,  presents  no  question,  where 
neither  the  complaint  nor  the  evidence  is  in  the  record,  and  no 
statement  is  maae  in  the  bill  of  exceptions  as  a  ground  for  objec- 
tion that  the  action  was  of  the  character  contemplated  by  said 
statute.  Dunn  v.  Dunn,  4^4. 

2.  Exception  to  Admission  Of. —  Objections  Must  be  Specific. — Ob- 
jections made  to  the  admission  of  evidence  must  be  specific,  ob- 
jections made  on  the  groimd  that  the  evidence  is  irrelevant,  incom- 
petent, and  immaterial  present  no  question  for  review. 

Miller  v.  Dai,  S26. 

8.  Weight  Of. —  Conflicting  Evidence. — Criminal  Law. — Where  in 
the  trial  of  a  criminal  cause  there  was  evidence  given  sustaining 
every  material  allegation  in  the  indictment  the  Supreme  Court  will 
not  reverse  the  cause  because  of  confiicts  therein  upon  some  points. 

Shields  v.  State,  S95;  Siberry  v.  State^  684. 

4     Weight  Of. — Where  there  is""  evidence  sufficient  to  support  the 

finding  of  the  trial  court  the  Supreme  Court  will  not  weigh  the 

evidence  for  the  purpose  of  ascertaining  the  preponderance  thereof. 

Fritch  V.  Patterson,  455;  Hannan  v.  State,  81;  Miller  v.  Dill,  S26, 

6.  Written  Contract  Not  PZcocied.— Where  a  defense  to  an  action 
sounds  in  contract,   and  the   contract  was   in    writing  and  not 

E leaded  in  the  cause,  such  defense  is  a  question  of  law  that  should 
ave  been  presented  by  the  pleadings,  and  not  being  pleaded  was 
not  in  issue.  Durflinger  v.  Baker,  375, 

6.  Hearsay  Evidence. — Admissibility  Of. — Tax  Sales. — Action  to 
Enjoin — In  the  trial  of  an  action  to  enjoin  the  sale  of  real  estate 
for  delinquent  taxes,  evidence  by  plaintiff  that  prior  to  the  pur- 
chase of  such  property  he  was  informed  by  the  deputy  treasurer, 
since  deceasea,  tnat  such  taxes  had  been  paid,  was  properly  ad- 
mitted. Keesling,  Treas.,  v.  Powell,  S7X, 

7.  Action  to  Cancel  Note. —  Forgery. —  Sufficiency  of  Evidence  to 
Sustain  Judgment. — In  an  action  to  cancel  a  note  on  the  ground 
that  same  was  forged,  evidence  that  the  blank  upon  which  the 
note  was  written  was  printed  almost  two  years  after  the  alleged 
execution  of  the  note  was  sufficient  of  itself  to  sustain  a  judgment 
canceling  such  note.  Miller  t.  Dill,  S^6, 

8.  Action  to  Cancel  Note  as  a  Forgery. — fifZander.— Where  in  the 
trial  of  an  action  to  cancel  a  note  as  a  forgery,  defendant  intro- 
duced evidence  to  the  effect  that  plaintiff  had  uttered  a  slander 
against  defendant  by  stating,  in  effect,  that  she  was  pregnant,  and 
that  when  threatened  with  a  suit  for  such  slander,  he  had  executed 
the  note  in  suit  and  delivered  it  to  her  as  genuine  in  settlement  of 
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her  supposed  damages,  evidence  going  to  show  that  at  the  time  the 
alleged  slander  was  uttered,  defendant  was  in  fact  pregnant,  was 
properly  admitted  for  the  purpose  of  determining  the  influences 
inducing  plaintiff  to  execute  the  note.  Ih. 

9l  Action  to  Cancel  Note. — Forgery. — In  an  action  to  cancel  a  note 
aUeged  to  have  been  forged,  evidence  that  defendmit  sold  to 
witness  a  forged  note  and  afterward  went  to  the  office  of  witness 
disguised  and  offered  to  sell  him  the  note  in  suit  was  competent  as 
a  Imk  in  the  chain  of  circumstances  tending  to  show  defendant's 
guilty  knowledge  of  the  forgery  of  the  note.  lb. 

10.  Action  to  Cancel  Note.—  Cross- Examinaiion. —  Forgery. —  In 
an  action  to  cancel  a  note  on  the  ground  that  the  same  was 
forged,  it  was  improper  to  ask  a  party  plaintiff,  on  cross-examina- 
tion, whether  he  had  not  heard  his  co-plaintiff  make  statements 
affecting  the  chastity  of  defendant,  on  the  theory  that  the  note  in 
suit  was  executed  by  said  plaintiff  in  compromise  of  a  contemplated 
slander  suit  based  upon  such  statement,  where  the  examination  in 
chief  had  not  involved  any  inquiry  as  to  said  statement.  lb, 

11.  Action  to  Cancel  Note. — Forgery. — In  the  trial  of  an  action 
brought  to  cancel  a  note  on  the  ground  of  forgery,  it  is  improper  to 
show  that  plaintiff  conveved  property  held  by  him  at  the  time  of 
the  alleged  execution  of  the  note,  on  the  theory  that  plaintiff  exe- 
cuted same  to  compromise  and  avoid  a  slander  smt,  and  conveyed 
his  property  for  the  purpose  of  defeating  the  collection  of  the  note, 
as  tnere  can  be  no  inference  from  the  mere  conveyance  of  proper^ 
that  the  grantor  is  a  debtor.  Tb, 

13.  Action  to  Cancel  Note.— Forgery.— In  a  suit  to  cancel  a  note 
on  the  ground  of  forgery,  evidence  offered  to  the  effect  that  plain- 
tiff and  witness  had  talked  about  the  note  several  times,  and 
plaintiff  had  never  denied  its  execution  was  properly  rejected,  where 
there  was  nothing  in  the  evidence  disclosing  the  character  of  such 
conversation  from  which  it  could  be  ascertained  whether  any 
reason  existed  for  the  denial  jof  the  execution  thereof.  lb. 

13.  Quieting  Title. — Declarations  Made  at  Time  of  Conveyance, 
— In  an  action  to  quiet  title  to  real  estate  declarations  made  as 
a  part  of  the  negotiations  leading  up  to  a  reconveyance  of  the  rad 
estate  by  a  trustee  were  admissible  as  tending  to  show  the  reason 
why  the  deed  of  reconveyance  was  executed.         Ewing  v.  Bass,  i. 

14.  Waiver  of  Objections. —  Where  a  party  in  the  trial  of  an  ac- 
tion to  quiet  title  to  real  estate  introduces  declarations  Vnade  by  the 
grantor  relative  thereto,  after  the  execution  of  such  deed,  he  camnot 
complain  of  the  introduction  in  evidence  by  his  adversary  of  decla- 
rations made  by  the  parties  at  the  time  of  the  execution  thereof.     lb. 


h  Act  of  1897  Construed  with  Qeneral  Exemption  Law. — Ghamith- 
ment.—  Construing  the  provision  of  the  act  of  1897  (Acts  1897, 
p.  288),  that  the  wages  of  householders,  not  exceeding  $25.00 
shall  be  exempt  from  garnishment,  with  the  general  exemp^on  law 
allowing  to  resident  householders  an  exemption  of  $600.00,  and 
the  latter  applies  to  resident  householders  ana  the  former  to  house- 
holders who  are  not  resident  householders,  but  are  householders  in 
some  other  jurisdiction.  Pomeroy  v.  Beach,  611. 

2.  Oamishment — Act  of  1897  Construed. — The  provision  of  the 
act  of  1897  (Acts  1897,  p.  234),  that  **no  exemption  shall  be  allowed 
against  garnishment  except  as  in  this  section  provided"  means  that 
no  exemption  shall  be  allowed  against  garnishment  to  household- 
ers other  than  resident  householders,  except  as  provided  therein. 

J6. 
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8.  Constitutional  Law, — A  law  allowing  resident  householders  an 
exemption  of  $600.00  and  householders  of  another  state  an  ex- 
emption of  but  $25  00  is  not  unconstitutional  as  the  legislature  has 
the  right  to  make  such  classification.  lb, 

4.  Liberality  of  Construction. — Constitutional  Law. — The  constitu- 
tional provision  relating  to  exemptions  and  the  statutes  passed 
pursuant  thereto  are  based  upon  considerations  of  public  policy 
and  humanity  and  should  be  liberally  construed.  lb. 

5.  Sales. — Judgment  Liens. — Quieting  Title. — Where  the  entire  es- 
tate of  a  resident  hpuseholder,  exclusive  of  valid  mortgage  liens, 
does  not  exceed  in  value  $600.00,  he  may  sell  or  dispose  of  any 
or  all  of  his  property,  and  the  purchaser  thereof  will  take  it  free 
from  the  lien  of  judgments  founded  on  contract,  or  the  lien  of  an 
execution  that  may  have  issued  thereon,  and  an  action  may  be 
maintained  by  the  purchaser  to  quiet  title  of  such  real  estate  against 
the  lien  of  such  judgments,  provided  suit  is  commenced  for  that 
purpose  before  the  real  estate  is  sold  under  the  judgments. 

Citizens,  State  Bank  v.  Harris,  SOS, 
VXPBRT  TESTIKONY— 

1.  Forgery. — No  error  is  committed  in  refusing  to  permit  an  expert 
witness  to  testify  that  a  forger,  in  disguising  and  imitating  h^uid- 
writings,  is  more  particular  at  the  beginning  than  at  the  closing 
of  such  effort.  Miller  v.  Dill,  S£6, 

%,  Action  to  Cancel  Note, — Forgery. — No  error  was  committed  in 
the  trial  of  an  action  to  cancel  a  note  as  a  forgery  in  permitting 
witnesses  to  testify  to  the  genuineness  of  plaintiff's  signature  to 
bank  checks,  which  were  not  papers  in  the  case  and  not  admitted 
to  be  genuine,  where  no  comparisons  were  made,  and  where  the 
signatures  so  proved  were  rejected  as  evidence.  lb. 

FAIiSE  FBETENSES— 

Sufficiency  of  Affidavit  and  Information. — It  is  an  indispensable  re- 
quisite to  the  validity  of  an  affidavit  and  information  charging  one 
with  obtaining  money  by  means  of  false  pretenses,  that  there 
should  be  an  absolute  and  direct  negative  of  the  material  pretenses 
upon  which  the  State  bases  the  charge,  and  which  it  expects  to 
prove  and  rely  upon  for  a  conviction.  Fwnk  v.  State,  338. 

I^iES  AND  SALABIES— As  to  appeal  from  an  order  of  trial  court 
in  a  proceeding  for  the  construction  of  a  fee  and  salary  law,  see 
Appeal  and  Error,  86;  In  re  Petition  of  Stroh,  Sheriff,  I64, 

FELLOW  SEBVANT— As  to  distinction  between  fellow  servant  and 
vice  principal,  see  Master  and  Servant,  8;  Kemer,  Admx,,  v. 
Baltimore,  etc,  R,  W.  Co.,  Zl. 

Elxemption  from  fellow  servant  rule  under  Employers*  Liability 
Act,  see  Negligence,  2,  3;  Baltimore,  etc.,  B.  W.  Co.  y.  Little, 
Admx.,  167. 

Action  for  damages  for  personal  injuries  caused  by  incompetent 
fellow  servant,  see  Nbgligencb,  1,  2,  3;  Peterson  v.  New  Pitts- 
burg Coal,  etc,  Co.,  260;  Baltimore,  etc,  R.  W.  Co,  v.  Little, 
Admx.,  167. 

FOEGEKY— Sufficiency  of  evidence  in  an  action  to  cancel  note  on 
the  ground  of  forgery,  see  Evidence,  7,  8,  9;  Miller  v.  DUl,  326, 

FOBMEB  ADJUDICATION— 

Judgment. — Collateral  Atta^. — Estoppel. — A  devisee  of  real  estate. 
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who,  after  obtaining  a  decree  partitioning  and  quieting  title  thereta 
is  made  defendant  in  an  action  brought  by  the  administrator  of  the 
devisor  to  sell  such  real  estate  for  the  payment  of  debts  and  the 
widow's  claims,  to  which'  proceedings  she  pleaded  the  former  suit 
and  was  defeated  and  abided  the  judgment  of  the  court  without 
appeal,  is  estopped  from  attacking  in  a  collateral  proceeding  against 
the  purchaser,  the  order  of  sale  made  therein. 

Thomas  v.  TJiompson,  S91. 
VBAUDX7LENT  CONVEYANCES— 

Inadequate  Consideration,  —  Innocent  Purchaser.  —  Husband  and 
Wife. — Equity  of  Wife. — A  conveyance  of  real  estate  worth  $8,000. 00 
for  a  consideration  of  $650.00,  made  by  a  husband  to  his  wife  to  de- 
fraud his  creditors  will  be  set  aside  as  fraudulent,  upon  such  condi- 
tions as  will  protect  the  wife's  interests  therein,  in  an  action  by  bona 
fide  creditors  of  the  husband,  although  the  wife  had  no  actual  knowl- 
edge of  her  husband's  fraud. 

First  Nafl  Bank  of  Frankfort  v.  Smith,  US. 

OAMING— See  Sales. 

OABNI8HMENT— Constitutionality  of  the  Qamishment  Law  of 

1897,  see  Exemptions,  8 ;  Pomeroy  v.  Beach,  611. 

Afpdaint  in  Attachment. — Act  of  1897  Construed. — Construing  the 
act  of  1897  (Acts  1897,  p.  288),  with  the  code  of  civil  procedure  of 
1881  concerning  proceedings  in  attachment  it  is  evident  that  it 
was  not  the  legislative  intent  that  anyone  should  be  authorized 
to  commence  proceedings  in  garnishment,  and  obtain  a  summons, 
without  filing  an  affidavit  in  attachment,  either  at  the  time  or 
before  he  filed  his  affidavit  in  garnishment.  lb. 

HIGHWAYS— See  Street&    As  to  private  way  of  necessity,  see 
Easements,  1,  2,  8;  Ritckey  v.  Welsh,  ^IJh 

1.  Establishment. — Evidence  of  Public  Utility. — The  ultimate  fact  of 
public  utility  in  a  proceeding  to  locate  and  establish  a*public  high- 
way, on  appeal  from  the  board  of  commissioners  to  the  circuit 
court,  is  to  be  determined  from  all  the  evidence  relative  thereto 
by  the  court  or  jury  trying  the  issue,  and  it  is  not  necessary  that 
Buch  fact  be  proved  by  direct  evidence,  but  it  may  be  inferred  from 
all  the  legitimate  facts  and  circumstances  in  evidence. 

Fritch  V.  Patterson,  455, 

2.  Establishment. — Evidence  of  Public  Utility. — It  is  not  essentially 
requisite  in  a  proceeding  to  locate  and  establish  a  public  highway 
that  it  be  shown  that  the  proposed  road  will  be  used  by  the  whole 
community  or  by  a  large  part  thereof,  if  it  appears  that  the  road 
will  be  of  pubUc  convenience,  the  mere  fact  that  it  will  specially 
facilitate  the  convenience  of  one  or  more  persons  over  that  of 
others,  will  not  deprive  it  of  its  public  character  or  utility.  lb. 

8.  Establishment. —  Necessity. —  Evidence  of  Public  Utility. — Where 
it  is  shown  by  the  evidence  that  public  convenience  requires  that  a 
proposed  highway  be  established  it  will  be  held  to  be  of  public  util- 
ity although  it  may  not  appear  to  be  of  absolute  necessity.       lb. 

4.  Establishment  Of. — Utility. — The  fact  that  a  highway  sought  to 
be  established  includes  a  traveled  way  which  otherwise  might  be- 
come a  highway  by  use  could  not  affect  the  question  of  utility. 

Opp  V.  TimmonSj  BS6. 

5  Utility. — Existing  ways,  the  condition  of  population,  location  of 
markets,  character  of  soil,  and  physical  features  of  the  locality  are 
proper  subjects  of  inquiry  in  determining  the  utility  of  a  highway 
sought  to  be  established.  lb. 
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6.  Streets. — Railroads,— Street  and  Railroad  Crossings. — Municipal 
Corporations. — A  railroad  company  is  required  by  statute  to  con- 
struct crossings  over  its  tracks  where  the  same  crosses  the  streets 
of  an  incorporated  town,  and  the  failure  of  a  town  to  enact  an 
ordinance  requiring  a  railroad  company  to  construct  such  crossing 
will  not  relieve  the  company  of  such  duty. 

Evansville,  etc.,  R.  R.  Co.  v.  State,  ex  rel.,  276. 

7.  Street  and  Railroad  Crossings. — Municipal  Corporations. — The 
duty  of  a  railroad  company  to  construct  street  crossings  over  its 
tracks  is  the  same  whether  the  street  or  highway  was  opened  before 
or  after  the  railroad  was  built.  Ih. 

8.  Railroads. — Street  Crossings. — Complaint  to  Require  Construc- 
tion of  Crossing. — Municipal  Corporations. — A  complaint  against 
a  railroad  company  by  an  incorporated  town  to  require  it  to  con- 
struct street  crossings  across  its  tracks  which  alleges  the  refusal  of 
such  company  to  construct  the  crossings,  need  not  allege  a  demand 
upon  the  part  of  the  town.  lb. 

0.  Railroads. — Street  and  Railroad  Crossings. — Complaint  to  Re- 
quire Construction  of  Crossing.— Municipal  Corporations. — Where 
a  complaint  in  an  action  against  a  railroad  company  to  require 
it  to  construct  street  crossings  over  its  tracks  alleged  that  such 
company  built,  operated,  and  maintained  its  tracks,  sidetracks,  and 
switches  along  and  across  such  streets,  it  was  not  necessary  for  the 
proof  or  findings  of  the  court  to  show  that  the  streets  were  public 
nigh  ways  and  uiat  the  railroad  was  built  across  them,  as  it  is  im- 
material whether  the  streets  became  such  before  or  after  the  rail- 
road was  built.  lb. 

HOMICIDE— See  Criminal  Law. 

HUSBAND  AND  WIFE— When  conveyance  of  real  estate  from 
husband  to  wife  will  be  set  aside  on  account  of  inadequate  con- 
sideration, see  Fraudulent  Convbtances;  First  National  Bank 
V.  Smith,  443. 

1.  Antenuptial  and  Postnuptial  Contracts  as  to  Wife's  Real  Estate. 
— The  husband's  interest*  m  his  wife's  real  estate  during  marriage 
and  his  right  of  inheritance  under  the  statute  may  be  waived  by  an 
agreement  either  antenuptial  or  postnuptial.      Leach  v.  Rains,  162. 

2.  Postnuptial  Contract  ew  to  Wife's  Real  Estate. — Waiver  of  Hus- 
band and  Wife  of  Right  to  Inherit  from  Each  Other. — Where  a 
wife,  through  a  trustee,  conveyed  one- half  of  her  real  estate  to  her 
husband,  and  by  the  terms  of  the  deed  released  her  right  to  inherit 
such  real  estate  from  her  hiisband  should  she  survive  Him,  and  the 
husband  made  to  his  wife  a  similar  deed  conveying  to  her  his  in- 
terest in  the  other  half  of  her  real  estate,  the  husband  and  wife  both 
joining  in  the  deeds  to  the  trustee,  and  the  husband  accepted  the 
deed,  and  took  and  held  possession  of  the  real  estate  conveyed  to 
him,  receiving  the  rents  and  profits  thereof  for  more  than  ten  ^ears, 
until  the  death  of  his  wife,  the  covenant  releasing  his  right  of  mher- 
itance  is  binding  on  the  husband  whether  the  wife  had  the  power 
to  waive  her  right  to  inherit  or  not.  lb. 

8.  Postnuptial  Agreement  as  to  Wif€s  Real  Estate. — Simultaneous 
Deeds  Construed  Together  When  a  Part  of  Same  Transaction. — 
A  husband  and  wife,  for  the  purpose  of  making  a  marriage  set- 
tlement, joined  in  a  deed  of  conveyance  of  the  wife's  real  estate 
to  a  trustee.  The  deed  contained  the  clause  *'each  of  the  grant- 
ors does  release  any  and  all  interest  in  the  tract  so  conveyed  to 
the  other,  which  is  now  or  might  hereafter  exist  on  account 
of  the  marital  relations  of  the  two."    The  trustee  reoonveyed  sep- 
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arate  parts  of  the  real  estate  to  the  husband  and  the  wifa  HeliL 
upon  the  death  of  the  wife  prior  to  the  death  of  the  husband, 
that  the  husband's  rieht  of  heirship  thereto,  under  section  26.il. 
Bums'  R.  S.  1894,  was  barred  by  the  deed  he  and  his  wife  had  exe- 
cuted. Held,  also,  that  the  three  deeds  were  a  part  of  the  same 
transaction,  and  must  be  construed  together.  lb. 

i.  Contract  of  Suretyship,— Building  and  Loan  Association, — Mort- 
gage.— Foreclosure. — Wnere  a  morti;age  executed  by  a  husband  and 
wife  on  real  estate  held  by  them  as  tenants  by  entireties  to  a  build- 
ing association,  conditioned  that  if  the  husband,  who  was  a  mem- 
ber of  such  association,  and  the  holder  of  two  shares  of  stock 
therein,  upon  which  had  been  advanced  to  him  the  sum  of  $1,000.00, 
would  pay  to  said  association  certain  stipulated  sums  per  week, 
until  the  dues  paid  should  equal  the  amount  advanced,  or  until  the 
dissolution  of  such  company,  then  such  obligation  should  be  void, 
such  mortgage  did  not  secure  the  repayment  of  the  money  advanc- 
ed, but  only  secured  the  payment  of  the  weekly  dues,  interest, 
premiums,  nn&s,  and  assessments,  as  therein  specified,  of  the  hus- 
tMmd  as  a  member  of  such  association,  and  such  mortgage  was,  as 
to  the  wife,  a  contract  of  suretyship,  and  void  under  the  provisions 
of  section  6964,  Bums'  R.  S.  1894  (5119,  R.  S.  1881). 

Harriaon  Building,  etc. ,  Co.  v.  Lackey,  10. 

5.    Mortgage  of  Lands  Held  by  Entireties. — Suretyship. — A  mort- 

gage  executed  by  a  husband  and  wife  on  lands  whicn  were  held 
y  them  as  tenants  by  entireties,  but  which  had  been  conveyed  to 
the  hiLsband  through  a  trustee,  to  secure  the  individual  debt  of  the 
husband,  is  but  an  evasion  of  the  statute  forbidding  the  wife  to 
enter  into  contracts  of  suretyship,  and  void,  where  such  deeds  and 
mortgage  were  in  fact  one  transaction,  notwithstanding  the  mort- 
gagee stated  to  the  wife  prior  to  the  execution  of  the  deed  that  she 
must,  in  order  to  make  the  mortgage  valid,  make  an  absolute  gift 
of  the  land  to  her  husband,  where  there  is  no  evidence  to  show 
that  she  intended  by  the  deed  to  make  an  absolute  gift  thereof,  but 
that  the  land  was  conveyed  back  to  them  jointly  after  the  execu- 
tion of  the  mortgage.  Chrzesk  v  Hibberd,  TV.,  S54, 

XHDETE&MINATB  SSNTEVOE  LAW-^Is  not  an  invasion  of  the 
right  to  a  trial  by  jury,  see  Criminal  Law,  12;  Skelton  v.  State, 
641;  MUler  v.  State,  6(rr. 

Is  not  invalid  as  attempting  to  devest  the  judicial  department  of  its 
powers  and  confer  same  on  the  board  of  managers  of  the  Indiana 
Reformatory,  see  Criminal  Law,  16 ;  Miller  v.  State,  607. 

A  verdict  simply  stating  the  age  of  defendant  and  that  he  is  guilty 
as  charged  in  the  indictment  without  fixing  the  punishment  is 
authorized  by  the  Reformatory  Act,  see  Criminal  Law,  11;  Skd- 
Um  V.  State,  641 ;  Miller  v.  State,  607, 

The  provision  of  the  indeterminate  sentence  law  placing  defendant 
in  the  custody  of  the  board  of  managers  of  the  Indiana  Reform- 
atory to  be  confined  by  such  board  not  less  than  the  minimum 
time  and  not  more  than  the  maximum  time  prescribed  by  statute 
is  not  in  conflict  with  the  constitutional  provision  that  cruel  and 
unusual  punishment  shall  not  be  inflicted,  etc.,  see  Criminal 
Law,  16;  Miller  v.  State,  607. 

The  failure  of  the  court  to  fix  the  minimum  punishment  in  a  sen- 
tenoe  under  the  indeterminate  sentence  law  is  not  error  of  which 
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defendant  can  complain,  see  Criminal  Law,  18;  ShetUmv,  State, 

€41. 
The  failure  of  the  court  to  assess  disfranchisement  as  part  of  the 
punishment  under  the  indeterminate  sentence  law  is  not  error  of 
which  defendant  can  complain,  see  Criminal  Law,  14;  MiUer  v. 
State,  607. 

INDICTMENT— The  charge  must  be  preferred  with  certainty,  see 
Criminal  Law,  8 ;  Funk  v.  State,  SS8, 
The  question  of  misjoinder  of  counts  cannot  be  presented  on  appeal 
where  the  record  does  not  show  a  motion  to  quash  to  have  been 
made,  see  Criminal  Law,  1 ;  Siberry  v.  State,  684, 

INJUNCTION — When  possession  of  city  property  will  be  protected  by, 
see  MxTNioiPAL  Corporations,  12;  City  of  Huntington  v.  Cast, 
£66. 

When  collection  of  judgment  may  be  enjoined,  see  Judgment,  8 ; 
Fitch  V.  ByaU  664. 

To  restrain  one  from  flooding  land  with  waters  that  would  not 
naturally  flow  thereon,  see  Drains,  2,  3;  Drake  t.  Schoenstedt,  90, 

It  is  no  defense  to  a  prosecution  for  a  contempt  of  court  in  violation 

of  an  injunction  that  the  officers  of  the  company  enjoined  acted 

in  good  faith,  see  Contempt;  Thistlethwaite  v.  State,  319. 

1.  Municipal  Corporations. — Extension  of  Street  Over  Railroad 
Right  of  Way. — Jurisdiction. — An  injunction  will  lie  to  prevent  a 
city  from  extending  a  street  over  and  across  the  freight  yard  and 
tracks  of  a  railroad  company  already  devoted  to  public  use,  where 
the  city  has  no  authority  to  make  such  extension. 

City  of  Terre  Haute  v.  EvansviUe,  etc.,  R.  R.  Co.,  174» 

3.  Condemnation  Proceedings. — Notice. —  Opening  Street — Statute 
Construed, — An  injunction  will  lie  to  prevent  the  taking  of  land 
by  a  city  for  a  street,  under  sections  8628,  8629  et  seq,.  Bums' 
R.  S.  1804,  where  the  owner  thereof  had  no  notice  of  the  condemna- 
tion proceedings,  and  was  not  made  a  party  thereto,  notwithstand- 
ing tne  provisions  of  sections  8686  and  8644,  Bums'  R.  S.,  1894,  for 
assessment  and  payment  of  damages  which  have  not  been  ass^sed 
to  persons  who  nave  had  no  notice  of  such  proceedings,  and  pro- 
vidmg  that  no  injunction  shall  lie  to  restrain  such  pro^«dings  un- 
less prox)erty  is  sought  to  be  appropriated  upon  which  damages  have 
been  assessed  and  not  paid  or  tendered. 

City  of  Fort  Wayne  v.  Fort  Wayne,  etc.,  R.  JR.  Co,,  26, 

INSTBT7CTI0NS~The«ct  of  March  8, 1897,  providmg  that  the  orig- 
inal bill  of  exceptions  embracing  the  evidence  may,  on  appeal, 
be  certified  as  a  part  of  the  record,  does  not  apply  to  the  instruc- 
tions, see  Appeal  and  Error,  21 ;  Leach  v.  Mattix,  146, 
An  erroneous  instruction  as  to  the  charge  of  larceny  is  not  available 
error  for  the  reversal  of  a  judgment  finding  the  defendant  guilty 
of  burglary,  see  Criminal  Law,  10;  Hart  v.  State,  686. 

1.  Numbering  and  Signing.— It  is  the  duty  of  the  trial  judge, 
under  section  1892,  Bums'  R.  S.  1894  (1828,  Homer's  R.  S.  1897),  to 
number  and  sign  instructions  given  by  him  in  the  trial  of  a  cause,  yet 
a  failure  to  do  so  will  not  authorize  the  reversal  of  the  cause. 

Shields  v.  State,  396, 
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2.  Refumd  to  CUve. — No  error  is  committed  in  refusiii^  to  give  re- 
quested inatruotions  which  were  substantially  given  oj  the  oomt 
of  its  own  motion.  Siberry  t.  State,  684- 

8.  Refusal  to  Oive.  —  Defective  Record. —  The  refusal  to  give  re- 
quested instructions  is  not  available  error  where  the  record  does  not 
affirmatively  show  that  the  instructions  purporting  to  have  been 
given  by  the  court  were  all  the  instructions  given  in  the  caus& 

Baltimore^  etc.,  R,  W,  Co.,  v.  Conoyer,  SS^* 

4.  Erroneous  Instruction. — Harmless  Error. — The  giving  of  an  er- 
roneous instruction  is  not  reversible  error  when  it  appears  that 
the  substantial  rights  of  the  complaining  party  were  not  prejudiced 
thereby.  Shields  v.  StcUe,  S95. 

Ql  Inaccuracies. — Technical  Errors. —  Mere  verbal  inaccuracies  in 
instructions,  or  technical  errors  in  the  statement  of  absta^act  propo- 
sitions of  law,  furnish  no  grounds  for  reversal,  when  they  re- 
sult in  no  substantial  harm  to  the  complaining  pcurty,  if  the  instruc- 
tions, taken  together,  correctly  state  the  law  applicable  to  the  facts 
of  the  case.  lb. 

6.  Must  Be  Considered  Together.  —Instructions  are  considered  as  an 
entirety,  and  not  separately  or  in  dissected  parts,  and  even  if  some 
particular  instruction,  or  some  portion  of  an  instruction,  standing 
alone  or  taken  abstractly,  and  not  explained  or  qualified  by  others, 
be  erroneous,  it  will  afford  no  gprounds  for  reversal.  Ih. 

7.  Remedy  When  Not  Sufpciently  Specific. — Where  an  instruction  is 
not  sufficiently  specific,  it  is  the  duty  of  the  aggrieved  party  to  ten- 
der a  proper  mstruction  and  request  that  the  same  be  given. 

Baltimore,  etc.,  IL  W.  Co,  v.  Conoyer,  5^4, 

8.  WJien  Party  Estopped  from  Objecting  to  an  Irrelevant  Instruction. 
— Where  a  partv  asks  and  the  court  gives  an  irrelevant  instruction, 
he  is  estopped  from  objecting  to  an  amendment  by  the  court  of 
another  instruction  tendered  by  him,  which  amendment  does  noth- 
ing more  than  to  add  to  the  objectionable  charge  requested  in  the 
first  instance.  lb. 

9.  Criminal  Law, — Harmless  Error. — Homicide, — Errors  committed 
in  giving  or  refusing  to  give  instructions  concerning  the  ofifense 
iof  murder  in  the  first  and  second  degree,  in  the  trial  of  a  criminal 
cause,  were  harmless  where  the  defendant  was  convicted  of  man- 
slaughter. Shields  V.  Stctte,  395. 

10.  Where  error  is  assigned  in  giving  certain  instructions  all  of 
the  instructions  given  must  be  set  out  in  the  transcript. 

Hannan  v.  State,  81. 

11.  Joint  Assignment  of  Error. — ^Where  error  is  assigned  jointly  to 
the  giving  of  two  instructions,  both  instructions  must  be  had  or  the 
assignment  will  not  be  available.  lb. 

13.  Reasonable  Doubt. —  Inaccurate  Definition, —  Harmless  Error. 
— Criminal  Law.— In  order  to  justify  the  reversal  of  a  case  on 
the  ground  that  the  court  in  its  instruction  gave  an  inaccurate 
definition  of  reasonable  doubt,  it  must  p\ainly  appear  that  defend- 
ant was  prejudiced  in  his  substantial  rights  thereby. 

,  Siberry  v.  State,  684, 

18.  Appeal  and  Error. —  BiU  of  Exertions.  —  The  instructions 
must  be  embraced  in  a  bill  of  exceptions  and  signed  by  the  judge 
in  order  to  become  a  part  of  the  record  on  appeal. 

Hannan  v.  State,  81. 

14.  Weight  of  Evidence. — Criminal  Law. — An  instruction  to  the 
jury  in  the  trial  of  a  person  charged  with  manslaughter,  to  the 
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effect  that  the  jury  might  consider  statements  made  by  de- 
fendant that  he  committed  the  homicide  as  strong  proof  against 
defendant  in  determining  the  fact  as  to  whether  he  did  commit 
the  homicide  or  not  was  not  such  an  invasion  of  the  right  of  the 
jury  to  determine  the  weight  of  the  evidence  as  would  amount  to 
reversible  error,  where  the  defendant  admitted  the  killing,  and 
other  instructions  were  given  defining  criminal  homicide. 

Siberry  v.  State^  684. 

15.  Criminal  Law. — AssatUt  find  Battery. —An  instruction  in  the 
trial  of  a  cause  of  an  assault  and  battery  with  intent  to  commit  mur- 
der is  not  bad  for  failure  of  the  court  to  use  the  word  unlawful  in 
referring  to  the  touching  of  deceased  by  defendant,  where  the  ele- 
ments stated  therein  were  such  that  when  applied  to  the  evidence 
and  construed  with  the  other  instructions  as  a  whole,  the  jury  were 
not  misled  as  to  the  essential  elements  of  the  offense  of  assault  and 
battery.  Shields  v.  State  395 

16.  Criminal  Law. — Manslaughter. — An  instruction  that  if  the  jury 
found  from  the  evidence,  beyond  a  reasonable  doubt,  that  de- 
fendant, without  malice,  express  or  implied,  and  without  premedi- 
tation, but  volimtarily,  upon  a  sudden  heat  took  the  life  of  deceased, 
in  manner  and  form  as  charged  in  the  indictment,  they  should  find 
him  guilty  of  voluntary  manslaughter  is  not  bad  for  failure  to  use 
the  word  unlawfully  before  the  word  took,  where  the  indictment 
charf2:ed  that  defendant  unlawfuUy,  feloniously,  and  purposely 
killed  and  murdered  deceased.  Ih, 

17.  As  to  Charaxiter  of  Accused. — Criminal  Law. — An  instruction 
to  the  effect  that  in  doubtful  cases  evidence  of  good  character  is 
conclusive  in  favor  of  the  party  accused  of  the  crime  is  improper,  as 
under  the  law  the  jury  are  the  exclusive  judges  of  the  facts  and  of 
the  credibility  of  the  witnesses,  and  if  they  have  a  reasonable  doubt 
of  the  guilt  of  the  accused  he  must  be  acquitted  whether  there  is 
any  evidence  of  his  good  character  or  not.  lb. 

INTERROGATOBIES  TO  JTTBY— How  alleged  errors  in  submis- 
sion of,  are  made  available  on  appeal,  see  Appeal  and  Error,  28; 
New  York,  etc.,  R.  R.  Co,  v.  Hamlet  Hay  Co.,  344. 

JUDGMENT — When  defendant  is  not  bound  by  a  judgment  in  par- 
tition, see  Partition;  Firdey  ▼.  Cathcart,  470. 

As  to  excessive  judgment,  see  Appeal  and  Error,  80;  New  Tork, 
etc.,  R.  R.  Co.  V.  Hamlet  Hay  Co.,  344. 

When  devisee  is  estopped  by  a  judgment  ordering  sale  of  real  estate 

from  attacking  in  a  collateral  proceeding  such  order  of  sale,  see 

Former  Adjudication  ;  Thomas  v.  Thompson,  391. 

1.  Judgment  Taken  Before  Justice  of  Peace.— Excusable  Neglect. 
— i^eZie/.— Relief,  after  thirty  days,  from  a  judgment  taken  by  de- 
fault before  a  justice  of  the  peace,  is  by  a  proceeding  in  the  cir- 
cuit court  for  a  new  trial,  under  section  1571,  Bums  R.  S.  1894 
(1503,  R.  S.  1881).  Fitch  v.  ByaU,  554. 

%.  Relief  From  Judgment  Taken  Before  Justice  of  Peace  Through 
Excusable  Neglect—Statute  Construed. — Section  399,  Bums'  R.  S. 
1894  (896,  R.  S.  1881),  providing  relief  from  a  judgment  taken 
through  mistake  or  excusable  neglect,  is  not  applicable  to  judg- 
ments taken  before  a  justice  of  the  peace;  and  the  filing  of  a 
transcript  of  such  judgment  in  the  office  of  the  clerk  of  the  circuit 
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court  will  not  make  it  a  judgment  of  the  circuit  court,  or  give  such 
court  authority  to  grant  relief  therefrom.  lb, 

8.  When  Collection  of  Judgment  May  he  Enjoin^,  The  oollectian 
of  a  Toid  judgment  may  be  enjoined,  but  not  so  where  it  is  merdy 
irregular  or  erroneous.  i& 

4.  Collateral  Attack. -^The  judgment  of  a  justice  of  the  peace  is  not 
open  to  collateral  attack,  where  the  defendant  is  a  resident  of  the 
township  in  which  the  suit  is  brought,  and  the  facts  necessary  to 
confer  jurisdiction  over  the  person  of  the  defendant  appear  affirma- 
tively upon  the  face  of  the  record.  lb, 

5.  Action  to  Review. —  Complaint. — A  complaint  in  an  action  to 
review  a  judgment  must  contain  in  the  body  thereof  enough  of 
the  pleadings  in  the  cause  sought  to  be  reviewed,  or  the  substance, 
nature  or  character  thereof,  to  present  the  question  of  the  ailesed 
error  without  resorting  to  the  transcript  of  the  record  thereof  filed 
with  the  complaint  as  an  exhibit. 

Jamison  v.  Lake  Erie,  etc, ,  R.  R,  Co,^  621. 

JUDICIAL  KOnOB— 

Census. — Courts  will  take  judicial  notice  of  a  census  or  other  enumer. 
ation  made  under  the  authority  of  the  State  or  of  the  United  States. 

City  of  Huntington  v.  Cast,  25S, 

JUBISDICnON — Of  all  parties  in  interest  must  be  acquired  before 
Supreme  Court  will  proceed  to  adjudicate  an  action  on  appeal, 
see  Appeal  and  Error,  7;  Abshire  v.  WHliamson^  S48. 
A  receiver  of  a  corporation  may,  in  an  action  against  the  stock- 
holders to  collect  unpaid  assessments  on  capital  stock,  join  all  in 
one  suit,  though  they  live  in  different  counties,  see  Rbceivebs,  4; 
Oainey  v.  OUson,  Rec,  68. 

JUBY— 

1.  Qualifleatums  of  Jurors.  —  Examiruxtion.  ^Bixceptions. —  CWm- 
inal  Law. — To  present  properly  any  question  as  to  the  qualifi- 
cations of  a  juror  to  sit  in  a  criminal  cause,  some  one  or  more  of  the 
statutory  causes  provided  by  section  1862,  Bums'  R.  S.  1884  (17d3, 
Homer's  R.  S.  1897),  must  be  stated  to  the  trial  court;  an  objection 
stated  in  general  is  properly  overruled.  Shields  v.  StcUe,  S96. 

2.  Disqualification  of  Juror.  —  Reading  Newspaper  Accounts  of 
Former  Trial.— To  render  a  juror  incompetent  on  account  of 
having  read  newspaper  accounts  of  a  former  trial  of  the  cause  it 
must  be  shown  that  tne  account  read  was  a  report  of  the  evidence. 

Siberry  v.  State,  684, 

3.  Qualification  of  Jurors.  —  Eaximination. —  Question  of  Fact.  — 
The  Supreme  Court  will  not  interfere  with  the  determination  of  the 
trial  court  of  the  question  concerning  the  qualification  of  jurors 
involving  questions  of  fact,  merely  because  the  answers  of  the  juror 
are,  or  seem  to  be,  inconsistent  or  incoherent 

Shields  v.  State,  396. 

4.  Challenge  for  Cause. —  Peremptory  Challenge.— Harmless  Er- 
ror.—  Criminal  Law.  —  Where  the  court  overrules  defendant's 
challenge  made  to  two  jurors  f(ftr  cause,  and  such  jurors  wefe 
afterward  excused  on  defendant's  peremptory  challenge  and  de- 
fendant went  to  trial  without  exhausting  all  of  his  peremptory 
challenges,  such  ruling  did  not  prejudice  the  substantial  rights  of 
defendant  and  was  harmless.  Siberry  v.  State,  €84. 

UENS— See  Mortoaqes.    In  an  action  to  enforce  lien  on  real  estate 
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by  infant  legatees  after  arrival  at  full  age  no  demand  need  be 

alleged,  see  Complaint  1 ;  Richards  v.  Reeves,  j^7, 

1.  On  Personal  Property. — How  Cfiven  by  Creditor. — There  is  no 
mode,  under  the  law  of  this  State,  except  by  chattel  mortgage,  duly 
actmowledged  and  recorded,  by  which  the  owner  of  personal  prop- 
erty, retaming  its  possession,  can  give  another  a  lien  upon  it  that 
can  be  enforoed  against  any  person  except  the  parties  thereto. 

Franklin  Natl  Banh  v.  Whitehead,  560, 

9.  Junior  Lien  Holder. — Marshaling  of  Senior  Liens. — A  junior  lien 
holder  cannot.complain  as  to  the  order  of  marshaling  liens  senior  to 
his  own.  Wayne  Inter.  Bldg.  and  Loan  Ass'n  t.  Moats,  123, 

ZJIEITATION  OF  ACTIONS— When  statute  begins  to  run  against 

action  for  maintaining  a  nuisance,  see  Nuisanoe;  Peck  v.  City  of 

Michigan  City,  670. 

1.  Plecuiing.— Action  by  State.— Party  in  Interest.^  How  Deter- 
mined.— Where  the  statute  of  limitations  is  pleaded  in  an  action 
where  the  State  is  plaintiff  the  court  must  determine  from  the 
entire  record  whether  the  action  see]£s  to  enforce  a  public  right,  in 
the  interest  of  the  public,  or  a  private  right,  for  the  benefit  of  a 
private  person.  State,  ex  rel.  v.  Halter,  292, 

%.  When  Applicable  to  Actions  Brought  by  State. — Section  805,  Bums* 
R.  S.  1894  (304,  R.  S.  1881),  providing  that  limitations  of  actions  shall 
not  bar  the  State  of  Indiana,  except  as  to  sureties,  applies  only  when 
the  action  is  by  the  State  in  its  own  interest  or  in  the  interest  of 
the  public,  and  has  no  application  where  the  State  is  but  a  nominal 
party.  lb, 

8.  Descent  and  Distribution. — Debt  Due  Estate  by  Heir  Not  Barred 
by  Statute  of  Limitation. — The  statute  of  limitation  cannot  be  inter- 
posed by  an  heir  as  a  defense  to  an  application  by  the  administrator 
to  apply  a  portion  of  his  distributive  snare  of  such  estate  to  the  pay- 
ment 01  a  note  of  such  heir  in  favor  of  the  estate. 

Holmes  v.  McPheeters,  Admr.,  687, 

4.  Concealment  of  Action. — Discot^cry.— Where  the  operation  of  the 
statute  of  limitation  is  suspended  by  section  801,  Bums'  R.  S. 
1894  (800,  R.  S.  1881),  by  the  concealment  of  the  cause  of  action,  the 
statute  does  not  begin  to  run  imtil  after  the  discovery  of  the  cause 
of  action,  or  from  the  time  the  discovery  thereof  by  the  exercise  of 
ordinary  diligence  might  have  been  made. 

Jackson  v.  Jackson,  2S8. 

6.  ConcealTnent  of  Action. — Fraud. — The  concealment  of  a  cause 
of  action  within  the  meaning  of  section  801,  Bums'  R.  S.  1894  (800, 
R.  S.  1881),  arises  out  of  fraud,  and  while  the  fraud  in  a  given  case 
may  be  sufficient  to  give  to  the  complaining  party  a  right  of  action, 
it  may  not  in  the  same  case  be  also  sufficient  to  serve  to  conceal  the 
cause  of  action  within  the  contemplation  of  the  law.  lb, 

6.  Concealment  of  Action. — ^Where  a  concealment  of  the  cause  of 
action  is  pleaded  in  reply  to  an  answer  pleading  the  statute  of 
limitation,  alleging  that  defendant  made  false  representations  con- 
cerning the  transaction  on  which  the  suit  was  founded,  and  re- 
quested plaintiff  to  keep  the  transaction  secret,  it  must  also  be 
alleged  that  ])laintiff  relied  upon  the  alleged  false  representations, 
belieying  them  to  be  true,  and  was  thereby  prevented  from  making 
any  inquiry  or  investigation  relative  to  their  truth  or  falsity.  lb, 

7.  Concealment  of  Action. — Statute  Construed. —  To  bring  a  case 
within  the  provision  of  section  801,  Bums'  R.  S.  1894  (800,  R.  S.  1881), 
providing  that  if  any  person  liable  to  an  action  shall  conceal  the 
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fact  from  the  knowledge  of  the  penton  entitled  thereto  the  action 
may  be  commenced  at  any  time  within  the  period  of  discovery  of 
the  cause  of  action,  it  must  be  alleged  that  some  trick  or  aitifioe 
was  resorted  to,  or  some  material  fact  misstated  to  or  concealed 
from  the  party  to  prevent  the  discovery  thereof.  Ih. 

8»  Concealment  of  Action, — THme  of  Concealment. — The  acts  oon- 
fltituting  the  concealment  of  a  cause  of  action  in  such  manner  as  to 
operate  in  the  suspension  of  the  statute  of  limitation,  as  provided 
by  section  801,  Bums'  R.  S.  1894  (800,  R.  S.  1881),  need  not  be  subse- 
<juent  to  the  accruing  of  the  cause  of  action,  but  may  be  concur- 
rent therewith,  or  even  precede  it,  provided  that  they  are  of  sucH  a 
character  as  to  operate  after  the  time  when  the  cause  of  action 
accrued  and  thereby  prevent  its  discovery,  and  were  so  designed 
and  intended  by  the  concealer.  lb. 

9.  2FVtMf«.— Eznress  or  direct  and  continuing  trusts  are  not  within 
the  statute  of  limitations.  Jones,  £xr,,  v.  Henderson,  45S. 

10.  Trusts, — ^cfton  to  Recover  Trust  Funds. — A  trust  deed  or  mort- 
gage executed  by  a  water  works  company  to  trustees,  condi- 
tioned that  all  money  that  the  trustees  at  any  time  might  derive 
from  any  of  the  mortgaged  property  or  "from  the  foreclosure  and 
sale  thereof  shall  be  held  by  them  as  trustees  for  the  benefit  of  all 
bondholders  of  said  bonds  pro  rata**  created  a  trust  relation,  not 
only  as  to  the  property  ana  the  foreclosure  of  the  mortgage,  but 
also  as  to  the -reception  and  holding  of  the  proceeds  of  the  sale  un- 
der such  foreclosure,  and  while  such  relation  existed  the  possession 
of  the  trustees  is  regarded  as  that  of  the  cestuis  que  trust  and  the 
statute  of  limitation  will  not  operate  as  a  bar  to  an  action  by  the 
oestuis  que  trust  for  the  recovery  of  such  funds.  Ih. 

11.  Trusts. — Laches.— Lachea  by  a  cestui  que  trust  to  constitute  a 
bar  to  an  action  against  the  trustee  for  the  recovery  of  the  trust 
funds  arises  from  conduct  inconsistent  with  the  existence  of  the 
trust,  or  the  continuance  of  the  trust  relationship,  and  never  obtains 
where  the  existence  and  continuance  of  the  trust  are  undoubted. 

lb. 

ZJ8  PENDENS— 

Banks  and  Banking. — Where  a  bank  pays  out  money  on  deposit  after 
notice  of  a  suit  contesting  the  ownership  thereof,  it  does  so  at  its 
peril.  Pearce  v.  DiU,  136. 

LONGHAND  XANUSOBIFT  OF  EYTDENOE— Prior  to  the  tak- 
ing effect  of  the  act  of  March  8, 1897,  it  was  necessary  that  the 
record  should  affirmatively  show  filing  of  longhand  manuscript 
with  clerk  before  it  was  incorporated  in  bill  of  exceptions,  see 
Appeal  and  Error,  20;  Fitch  v.  Byalh  66 J^ 

LXJCBAtivjs  OFFICE— When  a  person  accepts  a  second  incominti- 
ble  lucrative  office  he  thereby  forfeits  the  first,  and  his  subse- 
quent resignation  thereof  will  not  restore  his  right  or  titte  to  the 
first  office,  see  Constitutional  Law,  8;  Bishop  v.  State,  ex  rd.^ 

MAIJOIOUS  P&OSEGTTTION— 

1.  Complaint. — A  complaint  in  an  action  for  malicious  prosecution 
must  aver  that  the  defendant  acted  maliciously  and  without  prob- 
able cause.  Helung  v.  Beckner,  ISL 

2.  Probable  Cause,  a  Question  of  Latr.— Where  a  special  verdict 
is  returned  in  an  action  for  malicious  prosecution,  the  question  of 


INDEX.  741 

the  probable  cause  for  the  prosecution  complained  of  is  not  a  fact  to 
be  found  by  the  jury,  but  a  question  of  law  to  be  determined  by  the 
court.  Jb, 

8.  Malice  a  Question  of  Fdct. — In  an  action  for  malicious  prose- 
cution, malice  is  a  question  of  fact  to  be  submitted  to  and  found  by 
the  jury,  and  without  proof  of  malice  the  action  cannot  be  main- 
tained, lb, 

4.  Malice. —  Evidence. —  An  acquittal  of  defendant  of  the  crime 
charged  is  not  prima  facie  evidence  that  the  prosecution  was  mali- 
cious, lb. 

5.  Special  Verdict. —  No  Finding  of  Malice. —  Where  there  is  no 
finding  of  malice  in  a  special  verdict  returned  in  an  action  for 
malicious  prosecution,  such  verdict  will  not  support  a  judgment  for 
the  plaintiff.  lb. 

6.  Inference  of  Malice  from  Want  of  Probable  Cause. — The  court 
or  jury  trying  an  action  for  malicious  prosecution  may  infer  malice 
from  want  of  probable  cause,  but  are  not  required  to  do  so.         lb. 

MANDAJIU8— 

1.  Action  to  Compel  Auditor  to  Issue  Warrant  to  Trustee  for 
Township  Funds. — Defense. — In  an  action  against  a  coimty  audi- 
tor to  compel  him  to  issue  a  warrant  for  the  funds  of  the  town 
ship,  by  one  who  is  prima  fade  entitled  to  the  office  of  township 
trustee,  it  is  no  defense  that  the  title  to  the  office  of  such  trustee  is 
in  litigation.  Manor,  Aud.,  v.  State,  ex  reZ.,  SIO. 

3.  Toumship  Trustee  May  Compel  Auditor  to  Issue  Warrant  for 
Funds  Belonging  to  Township. — ^Where  money  in  the  hands  of 
a  county  treasurer,  belonging  to  a  township,  has  been  apportioned, 
the  township  trustee  is  entitled  to  a  writ  of  mandamus  to  compel 
the  county  auditor  to  issue  a  warrant  therefor.  tb. 

3.  Prima  Facie  Right  to  Office  of  Toumship  Trustee. — Where,  in 
an  action  by  the  State  on  the  relation  of  one  claiming  to  be  a 
township  trustee,  to  mandate  the  county  auditor  to  issue  a  warrant 
on  the  county  treasurer  for  the  funds  of  the  township,  it  is  shown 
that  a  vacancv  in  the  office  of  trustee  had  been  judicially  deter- 
mined, and  that  the  board  of  county  commissioners  had  duly  ap- 
pointed the  relator  to  fill  the  vacancy,  and  that  he  had  qualified  and 
taken  the  oath  of  office,  establishes  a  prima  faxne  right  or  title  of 
the  relator  to  the  office  of  trustee.  lb. 

KANSIiATJGHTEB — Where  an  indictment  is  in  two  counts,,  one 
charging  murder  in  the  first  degree  and  the  other  charging  in- 
voluntary manslaughter,  evidence  showing  that  the  killing  was 
intentional  is  admissible,  see  Criminal  Law,  6;  Siberry  v.  State, 
684. 
To  constitute  the  crime  of  involuntary  manslaughter  while  com- 
mitting the  unlawful  act  of  drawing  or  pointing  a  revolver  at  the 
person  killed,  it  need  only  be  shown  that  defendant  intentionally 
pointed  the  muzzle  of  the  revolver  at  such  person,  see  Cbiminal 
Law,  4,  lb. 

KABBIED  WOMEN— As  to  suretyship,  see  Bills  and  Notes,  1,  2; 

Leschen  v.  Gruy,  17. 

MASTER  AND  SERVANT— 

1.  Negligence  in  Furnishing  Place  to  Work. — Complaint. — In  an  ac- 
tion by  an  employe  for  damages  for  the  failure  of  his  employer  to 
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furnish  a  safe  place  to  work,  the  complaint  must  aver  the  practi- 
cability of  additional  appliances  for  the  safety  of  employes,  and 
that  plaintiff  at  the  time  of  the  injury  was  ignorant  of  the  dangers 
to  which  he  was  exposed. 

Peterson  t.  New  PitUburg  Coal,  etc.,  Co.,  260. 

&•  Pretumpiion  clm  to  Competent  of  Servant — ^When  a  person  of 
mature  years  takes  employment  in  a  service,  whatever  the  ordinary 
hazards,  he  must  be  presumed  in  the  absence  of  allegations  to  the 
oontraiy,  to  possess  knowledge  and  skill  fitting  him  for  the  service. 

t.  PtTBOfnal  If^ries.  — Fellow  Seroant. — Viae  Principal. — ^Where  serv- 
-  ants  of  a  railroad  company  were  engaged  in  placing  a  driving  spring 
in  a  locomotive,  and  in  doing  so  one  of  them,  in  order  to  force 
such  spring  into  the  saddle,  struck  same  ^ath  a  heav;^  iron,  the 
foreman  holding  a  torch  that  the  blow  might  fall  in  the  right  place, 
thereby  forcing  the  spring  into  place  with  such  force  as  to  throw 
a  lever,  bar  and  cold  chisel,  which  were  held  by  other  servants  in 
assisting  to  force  the  spring  in  place,  and  strike  and  kill  one  of  such 
servants,  the  company  is  not  liable,  as  the  participation  in  the 
work  by  the  company's  foreman  was  as  that  of  a  fellow  servant 
and  not  as  a  vice  principal. 

KemeTf  Admx.,  v.  Baltimore,  etc,  R.  W,  Co.,  81. 

MBTBOPOLITAir  POLICE  C0MHIS8I0NEBS— As  to  validity  of 
appointment,  see  Municipal  Ck)RPOBATiONS,  4,  5 ;  City  of  Hunt-- 
ington  v.  Cast,  255. 

KO&TOAOBS— See  Liens.    When  mortgage  to  a  building  and  loan 

'  association  is  a  contract  of  suretyship  as  to  the  wife,  see  Hxtsbaiid 

AND  Wife,  4 ;  Harrison  Building,  etc.,  Co.  v.  Lackey,  10. 

Of  lands  held  by  husband  and  wife  as  tenant  by  entireties,  but 

which  had  been  conveyed  to  the  husband  through  trustee,  see 

Husband  and  Wipe,  6 ;  Orzeak  v.  Htbberd,  TV.,  35^. 

When  receiver  may  be  appointed  to  take  charge  of  rents  and 

profits  during  year  of  redemption,  see  Receivers,  1;  Sweet  A 

Clark  Co.  v.  Union  Natl  Bank,  306. 

1.  Waiver  of  Priority  by  Senior  Mortgagee. — Rights  of  Junior  Mart- 
gagee. — Where  a  senior  mortgagee  waives  his  priority  in  favor  of  a 
jimior  mortgage  for  a  larger  amount,  the  junior  mortgagee  is  sub- 
rogated to  the  rights  of  tne  senior  mortgagee  to  the  amount  only 
of  the  senior  mortgage. 

Wayne  Inter.  Bldg.  and  Loan  Ass^n  v.  Moats,  ISS. 

d.  Waiver  of  Priority  by  Senior  Mortgagee. — Mechanic's  Lien. — 
Where  a  junior  mortgagee,  in  consideration  of  a  waiver  of  pri- 
ority by  the  senior  mortgagee,  agrees  that  he  will  see  that  the 
money  he  advances  is  applied  to  the  improvement  of  the  property, 
but,  in  violation  of  his  agreement,  permits  mechanics'  liens  to  be 
obtained  against  the  property,  he  will  be  obliged  to  satisfy  such 
mechanics'  liens  out  of  his  prior  lien,  and  so  protect  the  senior 
mortgagee.  lb. 

5.  Foreclosure. — Sales. —  Priority. — When  senior  mortgage  is  pre- 
cluded by  judgment  from  any  interest  in  the  property  as  against 
a  junior  mortgage.  Tate  v.  Hamlin,  107. 

KXTNICIPAL  COBPOBATION8— See  Streets. 
Dedication  by  railroad  company  of   highway  crossings  over  its 
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tracks,  see  Dedication;  EvansvUle,  etc.,  R.  JR.  Co.  t.  State,  ex 
rel.,  £76. 

Condemnation  of  railroad  right  of  way  for  street,  see  Eminent  Do- 
main; City  of  Terre  Haute  v.  EvansmUe,  etc.,  R.  R.  Co.,  17 U, 

When  injunction  will  lie  to  prevent  the  taking  of  land  by  a  city  for 
streets,  see  Injxjnotion,  2;  City  of  Fort  Wayne  t.  Ft.  Wayne,  etc., 
R.  R.  Co.,  es. 

1.  Motive  of  Common  Council. — Courts  will  not  inquire  into  the  mo- 
tive of  the  common  council  of  a  city  in  the  enactment  of  an  ordi- 
nance. Lilly  V.  City  of  Indianapolis,  648. 

2.  Ordinance. — Ameruhnent. — R^^eal. — Where  there  is  an  ordinance 
regulating  the  prices  to  be  charged  by  companies  furnishing  natural 
gas  to  consumers,  a  subsequent  amendatory  ordinance  which  in- 
creases the  price  to  be  charged  by  a  particular  company  for  a  cer- 
tain time,  does  not  repeal  the  prior  ordinance,  and,  on  the  expira- 
tion of  the  time,  the  prior  ordinance  controls. 

Thistlethtoaite  v.  State,  319. 

8.  Common  Council. — Notice, — Assumption  of  Jurisdiction. — A  com- 
mon council  acting  upon  a  notice  is  an  adjudication  of  its  suffi- 
ciency, without  a  formal  entry  upon  the  Question  of  notice. 

City  of  Bloomington  v.  Phelps,  596. 

4  Appointment  of  Metropolitan  Police  Co mmissioners. — Validity.  — 
Under  section  1  of  the  act  of  February  28,  1897,  providing  for 
the  appointment  by  the  Governor  of  a  board  of  metropolitan  police 
commissioners  within  and  for  cities  of  10,000  inhabitants  according 
to  the  United  States  census  of  1890,  or  according  to  a  census  taken 
under  the  authority  of  the  mayor,  the  Governor's  right  to  appoint 
is  determined  by  the  statement  as  to  population  certifted  to  him  by 
the  mayor;  but  if  the  mayor's  certificate  is  not  based  upon  a  cen- 
sus, such  as  i&  contemplated  by  the  statute,  the  appointments  have 
no  validity.  City  of  Huntington  v.  Cast,  £66, 

5.  Metropolitan  Police  Commissioners. — Appointm,ent. —  Census. — 
Under  section  1  of  the  act  of  February  28,  1897,  providing  for  the 
establishment  of  a  board  of  metropolitan  police  commissioners  with- 
in and  for  cities  of  10,000  inhabitants,  according  to  the  United 
States  census  of  1890,  or  according  to  a  census  taken  under  the 
authority  of  the  mayor  of  such  city,  a  census  taken  by  the  mayor 
must  be  an  official  enrollment  of  the  people  of  the  city,  and  must  be 
a  public  document  preserved  in  the  archives  of  the  city  subject  to 
the  inspection  of  all  those  interested.  Tb. 

6.  Appointment  of  City  Commissioners. — Constitutional  Law. — Sec- 
tion 8629,  Burns'^  R.  S.  1894  (8166,  R.  S.  1881),  conferring  the  power 
upon  judges  of  the  circuit  courts  to  appoint  city  commissioners,  is 
not  within  the  inhibition  of  article  8,  of  the  state  constitution,  that 
no  person  charged  with  official  duties  imder  one  of  the  departments 
of  state  government  shall  exercise  any  of  the  functions  of  another, 
except  as  in  the  constitution  expressly  provided. 

City  of  Terre  Haute  v.  EvansviUe,  etc.,  R.  R.  Co.,  17 4. 

7.  Contract  for  Street  Improvements. —  Best  Bidder. — Estoppel. — 
After  street  improvements  have  been  completed,  and  the  benefits 
thereof  have  been  received,  a  property  owner  cannot  object  to  an 
assessment  because  the  contract  for  such  improvements  was  let  to 
one  whose  bid  was  slightly  higher  than  the  bid  of  another. 

City  of  Bloomington  v.  Phelps,  696. 

8.  Street  Improvements. — Collateral  Attack. — Proof  of  Publication. 
— Statute  Construed. — An  assessment  for  street  improvements  can. 
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not  be  collaterally  attacked  because  the  municipalitv  failed  to  make 
a  matter  of  reooixl  the  proof  of  publication  as  required  by  section 
i81.  Bums'  R.  S.  1894.  lb, 

9.  Railroads. — Condemnation  of  Right  of  Way  for  Streets. — ^By 
section  8628,  Bums:  R.  S.  1894  (Acts  1891,  p.  122),  cities  are  ex 
pressly  authorized  to  lay  out,  extend,  and  open  streets  and  alleys 
across  the  right  of  way  and  other  lands  of  any  railrcMui  company, 
without  regard  to  the  use  to  which  they  were  already  devoted  how- 
ever  inconsistent  therewith  the  second  use  might  be. 

City  of  Terre  Haute  v.  EvansviOe,  etc,  R.  R  Co,,  17 J^ 

10.  Condemnation  of  Lands. — Land  once  appropriated  to  a  public 
use  by  a  railroad  company  cannot  be  condemn^  by  a  city  to  mcon- 
sistent  public  uses,  imless  the  statute  expressly  or  by  necessary 
implication  authorizes  such  second  appropriation.  lb, 

11.  Condemnation  of  Railroad  Lands  for  Streets. — Assessment  of 
Damages. — Section  8628,  providing  for  the  condemnation  of  railroad 
right  of  way  and  grounds  for  streets,  when  construed  with  sections 
8to1-8684,  Bums'  K.  S.  1894,  provides  an  adequate  method  of  assess- 
ment of  damages  for  property  so  appropriated.  lb. 

12.  When  Possession  of  Property  Protected  by  J?^/uncfion.— Where 
it  is  sought  to  take  possession  of  the  police  property  of  a  city,  with- 
out authority  of  law,  those  in  possession  may  protect  their  lights 
and  the  rights  of  the  city  by  the  remedy  of  injunction. 

City  of  Huntington  v.  Cast,  S55. 

18.  Sidewalks. — Negligence. — A  city  or  incorporated  town  is  liable  for 
the  negligence  of  its  officers  in  the  construction  or  repair  of  side- 
walks. Totvn  of  BosweU  v.  Wakley,  €4, 

14.  Sewers. — Damages  for  Negligent  Construction. — If  deposits  from 
a  sewer  constructed  and  maintained  by  a  city  cause  a  peculiar  in 
jury  to  the  owner  of  docks,  by  preventing  or  materially  interfering 
with  the  accustomed  and  lawful  use  of  such  docks,  the  city  is  liable 
in  damages.  Peck  v.  City  of  Michigan  City,  670. 

15.  Appropriation  for  Entertainment  of  Convention. — Where  a  city 
appropriated  money  to  be  used  with  other  money  raised  by  private 
subscriptions  for  a  public  {purpose,  and  the  city's  appropriation  is 
entirely  expended,  leaving  a  balance  of  the  other  funds  unex- 
pended, the  city  has  no  claim  upon  such  other  f  unda 

LUly  V.  City  of  Indianapolis^  €48. 

MUTUAL  BENEFIT  ASSOCIATIONS^ 

Insolvency. — Receiver. — Conflict  of  Laws. — Where  a  nonresident  re- 
ceiver disobeyed  an  order  of  an  Indiana  court  requiring  him  to  ac- 
count to  the  principal  receiver  residing  in  Indiana  or  be  barred  from 
sharing  in  tne  proceeds  distributed  by  the  principal  receiver,  the 
creditors  participating  in  the  funds  distributed  by  the  nonresident 
receiver  may  nevertheless  also  participate  in  the  funds  distributed 
by  the  principal  receiver.  Cou>en  v.  Failey,  Rec.,  S8S. 

KEGLiaENCE— 

In  furnishing  safe  place  to  work,  see  Master  anb  SsRVAifT,  1; 
Peterson  v.  New  Pittsburg  Coal,  etc.,  Co.,  £60. 

The  failure  to  give  statutory  signals  at  railroad  crossing  is  negli- 
gence per  «e,  see  Railroads,  8;  Baltimore,  etc.,  R.  W,  Co.  v.  Con- 
oyer,  524. 

1.  Personal  Injuries  Resulting  from  Incompetent  Fellow  Servants. — 
Complaint. — In  an  action  for  damages  for  personal  injuries  caused 
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by  the  incompetence  of  fellow  servants  a  complaint  is  fatally  de- 
fective which  does  not  contain  an  averment  that  the  plaintiff  was 
ignorant  of  the  delinquencies  of  such  servants. 

Peterson  v.  New  Pittsburg  Coal,  etc.,  Co.,  260, 

2.  Fellow  Servant. — Employer^  Liability  Act. — The  exemption  from 
the  fellow  servant  rule  of  servants  in  charge  of  any  signal, 
telegraph  office,  switch  yard,  shop,  round-house,  locomotive  en- 
gine, or  train  upon  a  railway,  as  provided  by  the  employers' 
liability  act,  section  7083,  Bums'  R.  S.  1894  (Acts  1898,  p.  294),  does 
not  include  a  brakeman  charged  with  the  duty  of  opening  and  clos- 
ing a  switch.  Baltimore,  etc.,  R,  W.  Co,  v.  Little,  Admx.,  167. 

8.  Fellow  Servant. — Employers*  Liability  Act. — The  exemption  from 
the  fellow  servant  rule,  as  provided  by  subdivision  three  of  the 
employers'  liability  act,  is  mtended  to  make  corporations  liable 
where  the  servant  does  an  act  or  omits  action  in  obedience  to  the 
command  of  the  corporation,  given  by  rule,  regulation,  or  by-law, 
or  through  any  person  delegated  with  authority  from  the  corpor- 
ation to  make  the  command,  and  not  from  the  omission  or  neglect 
of  the  servant  to  comply  with  such  command.  lb, 

NEW  TBIAL — Error  in  the  finding  of  the  trial  court  to  be  available 

on  appeal  must  have  been  assigned  in  motion  for  new  trial,  see 

Appeal  and  Error,  10;  Siberry  v.  State,  68^. 

1.  Cruel  and  Excessive  Punishment  Not  Ground  For,  —  Criminal 
Law. — Cruel  and  excessive  punishment  is  not  a  statutory  ground 
for  a  new  trial.  lb, 

8.  Venire  de  Novo, — A  motion  for  a  venire  de  novo  will  not  be  sus- 
tained unless  the  verdict  is  so  defective  and  uncertain  that  no 
judgment  can  be  rendered  thereon.       Oarrett  v.  State,  ex  rel.,  264, 

NOTICE — ^When  notice  by  Clerk  of  Supreme  Court  should  be  served 
on  party  and  not  on  attorney,  see  Appeal  and  Error,  2;  Tate  v. 
Hamlin,  94. 
When  proof  of  publication  as  to  letting  of  contract  for  street  im- 
provements is  not  made  a  matter  of  record,  see  Munioifal  Cor- 
porations, 8;  City  of  Bloomington  Y.Phelps,  596. 

NT7ISANCE— 

Limitation  of  Action. — ^Where  a  nuisance  is  of  a  character  so  perma- 
nent that  it  may  fairly  be  said  that  the  entire  damage  accrues  in 
tiie  first  instance,  the  statute  of  limitation  begins  to  run  at  this 
time.  On  the  other  hand,  where  the  nuisance  is  a  continuing 
source  of  injury,  there  is  a  continuing  right  of  action. 

Peck  V.  City  of  Michigan  City,  670. 

OFFICEBS — An  act  creating  offices  the  tenure  of  which  exceed  four 

•  years  is  in  violation  of  section  2,  article  15,  of  the  constitution,  see 

Constitutional  Law,  5;  Indianapolis  Brewing  Co.  v.  Claypool, 

193. 
Court  may  appoint  trustee  to  administer  trust  funds  abandoned  by 

an  absconding  officer,  see  Trusts,  1;  Shepard,  TV.,  v.  Meridian 

Nafl  Bank,  632. 
What  may  constitute  a  prim^  fade  right  to  the  office  of  township 

trustee,  see  Mandamus,  8;  Manor,  Aud.,  v.  State,  ex  rel.,  310. 
Sufficiency  of  information  to  oust  township  trustee  where  he  hod 

accepted  office  of  postmaster,  see  Pleading,  8;  Bishop  y.  State, 

ex  rel ,  223, 
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1.  Sheriff  Has  no  Right  to  Demand  Fees  in  Advance.— A  sheriff, 
in  the  absemoe  of  statntory  authority,  cannot  demand  payment 
of  his  fees  before  serving  a  smmnons  issued  to  him  from  another 
county.  McFarlan  v.  StatCy  IJ^. 

2.  County  Superintendent, — Appointment. — Power  of  County  Au- 
ditor to  Oive  the  Coating  vote. —  Statute  Construed. —  Under 
section  6000,  Bums'  R.  S.  1894  (4424,  R.  S.  1881),  providing  for  the 

S^pointment  of  county  superintendent,  the  county  auditor  is  au* 
orized  to  give  the  casting  vote  in  case  of  a  tie,  whether  such 
appointment  is  made  by  beJlot,  viva  voce  vote,  or  by  the  adoption 
01  a  motion  or  resolution  declaring  that  the  person  therein  named  be 
appointed  to  fill  the  office.    State,  ex  rel.  Morris,  v.  McFarland,  SS6. 

8.  Residence. — i26movaZ.—  ^5andanfii€nt.— Where  a  county  officer 
by  removing  to  another  state  abandons  his  office,  he  cannot  by 
returning  again  to  the  county  legally  resume  the  office. 

Relender  v.  State,  ex  rel.,  S83. 

4.  Residence. —  Removal —  Abandonment. —  Burden  of  Proof.—  In 
an  action  to  remove  a  county  commissioner  from  office  on  the 
ground  that  he  had  abandoned  the  office  by  removing  from  the 
State,  the  burden  was  on  defendant  to  establish  that  his  remoyai 
was  onl^  temporary,  and  where  the  special  finding  is  silent  in  this 
respect  it  will  be  presumed  that  such  fact  was  found  adversely  to 
the  party  upon  whom  rested  the  burden  of  proving  it.  'ih. 

6.  Residence. —  Removal. —  Abandonment. —  Where  a  county  com- 
missioner violates  the  provision  of  section  6,  article  6  of  the  consti- 
tution requiring  county  officers  actually  to  reside  iu  the  county  in 
which  they  hold  office,  by  voluntarily  ceasing  to  reside  therein  dur- 
ing his  term  of  office  it  will  operate  as  an  abandonment  of  the 
office,  and,  ipso  facto  t  a  surrender  of  all  rights  and  title  to  the  oiBice. 

Jb. 

6.  Residence. —  County  Commissioner. —  Constitutional  Law. —  By 
the  provision  of  section  6,  article  6  of  the  constitution  requir- 
ing all  county  officers  to  reside  in  their  respective  counties,  a 
county  commissioner  is  required  to  reside  in  the  county  where  he 
serves  as  such  officer,  not  in  the  general  sense  of  tiie  term,  but  he 
is  required  to  actually  reside  therein  during  the  time  he  is  the 
incumbent  of  the  office.  lb. 

7.  Removal. — Qual^cation, — In  an  action  to  eject  a  county  com- 
missioner from  office  on  account  of  his  removal  from  the  county, 
a  finding  that  the  person  to  succeed  him  as  such  oommissioner  was 
duly  elected  and  commissioned  as  such  officer  fAiow^  prima  faeie 
that  he  was  eligible  to  the  office  in  controversy.  lb. 

8.  Ejection.— An  action  by  the  state  on  the  relation  of  the  prose- 
cuting attorney  to  eject  an  alleged  usurper  from  office  is  not  a  mere 
controversy  between  two  persons  to  determine  which  one  has  tii« 
best  title  to  the  office,  but  the  defendant  must  recover  on  the 
strength  of  his  own  title  to  the  office  and  not  upon  the  infiimity 
of  that  of  his  alleged  successor.  lb. 

OPTIONS— See  Sales. 

OBDINANCE— When  amendatory  ordinance  does  not  repeal  ordi- 
nance amended,  see  Municipal  Corporations,  2;  Thistlethwaite 

V.  State,  319. 

PA&TIB8 — In  an  action  to  recover  the  possession  of  real  estate,  or 
to  quiet  title  thereto,  see  Qxhrtino  Titls,  2;  Chapman  v.  Jones, 
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1.  Beview. — ^Where  proceeding  were  instituted  by  mortgagors  and 
junior  mortgagees  to  review  a  foreclosm^  proceeding  oj  a  senior 
mortgagee,  and  during  the  pendency  thereof  a  sheriff's  deed  is 
made  to  the  senior  mortgagee  and  his  wife,  the  proceeding  is  prop- 
erly continued  in  the  name  of  the  original  parties. 

Tate  V.  HanUin,  107. 

2,  Action  to  Require  Treasurer  of  City  School  Board  to  Pay  Over 
Unexpended  Balance  of  School  Revenue, — In  an  action  to  require 
tiie  treasurer  of  a  city  school  board  to  pay  over  to  the  county  treas- 
urer an  unexpended  balance  of  school  revenue,  as  provided  bv  sec- 
tion 5969,  Bums'  R.  S.  1894,  it  is  not  necessary  to  include  with  the 
treasurer  the  other  members  of  the  school  board. 

Starr,  Treas.,  v.  State,  ex  rd.  Ketcham,  69S, 

PARTITION — As  to  ways  of  necessity  in  partition  proceedings,  see 

Easements,  1,  2;  Ritchey  v.  Welsh,  21J^, 

Judgment. — Quieting  Title. — Former  Adjudication,  —  In  an  action  by 
a  tenant  in  common  for  the  partition  of  his  moiety  in  the  real  estate 
so  held,  no  issue  was  raised  oetween  the  defendants  as  to  the  extent 
of  their  respective  interests  in  the  real  estate,  as  between  each  other, 
where  defendants  did  not  appear  to  such  action,  but  were  defaulted, 
and  a  defendant  therein  is  not  estopped  from  asserting  title  to  the 
portion  of  the  real  estate  set  off  to  her  co-defendant  which  she  held 
by  an  unrecorded  deed  of  conveyance  made  prior  to  the  partition 
proceeding.  Finley  v.  Cathcart,  470. 

PABTKEBSHIP — Where  two  persons  are  partners  in  the  practice 
of  law  and  one  member  of  the  firm  does  legal  work  for  a  client, 
the  other  partner  has  such  an  interest  in  the  compensation  for 
such  services  as  to  make  him  a  proper  party  plaintiff  in  an  action 
to  recover  same,  see  Attorney  and  Client,  6;  French  v.  Cun- 
ningham, 632, 

PliEADINGh— See  Complaint;  Demurrer. 

Written  contracts  must  be  pleaded,  see  Evidenoe,  5;  Durftinger  v. 
Baker,  S75. 

Estoppel  must  be  pleaded  with  particularity  and  precision,  see  Es- 
toppel, 1 ;  Dudley  v.  Pigg,  S6S. 

1.  Complaint. — Exhibit, — Summons. — In  an  action  to  set  aside  a 
judraient  for  want  of  proper  service,  a  copy  of  the  summons 
filed  with  the  complaint  as  an  exhibit,  but  not  made  a  part  thereof, 
cannot  be  considered  in  determining  the  sufficiency  of  the  com- 
plaint. Fitch  V.  Byall,  654, 

2.  Complaint. — Action  to  Set  Aside  Conveyance  of  Real  Estate. — 
Description. — A  complaint,  in  an  action  to  set  aside  the  con^ 
veyance  of  real  estate  as  fraudulent,  which  fails  to  describe  the  real 
estate  with  such  certainty  that  when  carried  into  the  decree  the 
judgment  of  the  court  would  become  effective  without  extraneous 
evidence,  is  bad.  Sheffer  v.  Hines,  413. 

8.  Amended  Complaint. — Supplemental  Complaint. — Facts  existing 
at  the  time  of  filing  the  original  complaint  must  be  brought 
into  the  case  by  an  amended  complaint  and  not  by  a  supplemental 
complaint.  '"  Chapman  v.  Jones,  434. 

i.  Supplemental  Complaint. — A  supplemental  complaint  is  not  an 
amendment  to  the  complaint,  and  its  office  is  not  to  supply 
omissions  or  defects  in  the  original  complaint,  but  to  bring  up  mat- 
ters proper  for  litigation  in  such  actions  that  have  occurred  since 
the  commencement  of  the  action.  lb. 
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5.  Cros8-Complaint, — A  cross-oomplaint,  like  an  original  complaint, 
must  state  facts  sufficient  to  entitle  the  pleader  to  some  affirmative 
relief,  and  it  cannot  be  aided  by  the  allegations  of  other  pleadings 
in  the  action.  Leach  v.  Rains,  152. 

6.  Demurrer. — A  demurrer  in  the  following  language:  "The de- 
fendant demurs  to  each,  the  first,  second,  third,  and  fourth 
paragraphs  of  the  plaintiff's  amended  complaint,  separately  and 
severally,  for  the  reason  that  neither  of  said  paragraphs  states  facts 
sufficient  to  constitute  a  cause  of  action  against  it,"  challenges  the 
paragraphs  of  complaint  severally. 

Baltimore,  etc.,  R,  W.  Co.  v.  Little,  Advix.,  167. 

7.  Demurrer,^  Answer. — Where  an  answer  does  not  purport  to  an- 
swer the  whole  complaint,  which  was  in  one  paragraph,  a  demurrer 
to  such  answer  could  not  be  carried  back  and  sustained  to  the 
complaint.  State,  ex  rel.  v.  Halter,  2B2. 

8.  Action  to  Oust  Public  Officer  Who  Accepts  Second  Lucrative 
Office. — Sufficiency  of  Information. — An  information,  under  sec- 
tion 1145,  Bums'  R.  S.  1^4,  to  oust  defendant  from  the  office  of 
township  trustee  because  he  had  been  appointed  to  and  had  accept- 
ed the  office  of  postmaster  in  violation  of  the  provision  of  the  con- 
stitution, must  negative  the  exception  made  in  favor  of  a  x>ostmaster 
whose  annual  compensation  does  not  exceed  ninety  dollars. 

Bishop  V.  State,  ex  rel.,  233. 

9.  Evidence. — Practice. — A  written  statement  which  is  claimed  to  be 
the  basis  of  an  action  is  improperly  admitted  in  evidence  without 
pleading  it,  either  in  the  form  in  which  it  was  written,  or  for  en- 
forcement in  a  reformed  condition.  Durjlinger  v.  Baker,  375. 

10.  Variance. — When  the  allegations  of  a  pleading  vary  from  the 
provisions  of  the  instrument  upon  which  it  is  founded,  the  provi- 
sions of  such  instrument  control,  and  such  allegations  will  be  disre- 
garded. Harrison  Building,  etc,  Co.  v.  Lackey,  10, 

11.  Amendments  Deemed  to  Have  Been  Made  After  Verdict. — Sec- 
tion 670,  Bums'  R.  S.  1894,  under  which  amendments  to  pleadings 
for  any  defect  in  form  are  deemed  to  have  been  made,  does  not 
apply  to  matters  of  substance  which  have  been  omitted. 

Sheffer  v.  Hines,  413, 

PLEBOB— 

ActtLol  or  Constructive  Delivery  of  Property  to  Pledgee. — The  delivoiy 
of  purported  warehouse  receipte,  to  a  creditor,  by  a  corporation  not 
authorized  to  do  a  warehouse  business,  is  not  a  constructive  deliv- 
ery of  the  property,  nor  is  a  separation  of  the  property  from  the 
rest  of  a  stock  of  goods,  without  the  knowledge  of  such  creditor,  an 
actual  delivery  so  as  to  constitute  a  pledge. 

Franklin  Nafl  Bank  v.  Whitehead,  560, 

POLICE  COMMISSIOKEKS— As  to  appointment  of,  see  Municipal 
Corporations,  4,  5;  City  of  Huntington  v.  Cast,  S55, 

POOB  PEBSON— The  proper  remedy  for  failure  of  trial  court  to 
furnish  to  poor  person  a  transcript  of  the  evidence  at  the  expense 
of  the  county  is  by  an  application  to  the  Supreme  Court,  see 
Criminal  Law,  19;  Miller  v.  State,  607. 

PBACTICE — Question  of  jurisdiction  waived  by  general  appearancei 
see  Appearance;  Chandler  v.  Citizens  Nafl  Bank,  601. 
Where  both  parties  to  an  action,  by  their  pleadings  treat  the  con- 
tract concerning  the  questions  in  issue  as  in  parol,  it  is  not  error 
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for  the  court  to  find  upon  the  oral  testimony,  notwithstanding 
the  written  contract,  which  was  not  pleaded,  was  admitted  in 
evidence,  see  Trial,  8;  Durfiinger  v.  Baker ,  S76. 

1.  Special  Finding. — Motion  for  Judgment.  — A  motion  for  judgment 
upon  the  special  finding  of  facts  and  the  conclusions  of  law  taken 
together  is  properly  overruled.  Royae  v.  Bourne,  187. 

2.  Special  Finding. — How  Condusiona  of  Law  Are  Tested. — The 
proper  mode  of  testing  tlfe  validity  of  conclusions  of  law  based 
upon  a  special  finding  is  by  an  exception,  and  not  by  motion  for 
judgment.  lb. 

8.  Withdrawal  of  Paragraph  of  Complaint  by  Court. — ^The  with- 
drawal of  a  paragraph  of  complaint  by  the  court  is  equivalent  to  a 
dismissal  thereof,  and  no  one  but  the  plaintiff  can  complain  of  such 
action.  Chapman  v.  Jones,  4S4. 

4.  Harmless  Error. —  Where  the  court  withdrew  a  paragraph  of 
complaint,  a  former  ruling  on  a  demurrer  thereto  although  errone- 
ous was  rendered  immaterial  and  harmless.  Ih. 

0,  Harmless  Error. — Statute  Construed. — A  judgment  which  is  mani- 
festly right  under  the  evidence  will  not  be  reversed  on  account  of 
erroneous  intervening  rulings.  Pearce  v.  DUl,  136. 

0.  Harmless  Error. — An  order  of  court  requiring  a  plaintiff  to  elect 
whether  he  would  sue  as  trustee  or  receiver  was  immaterial  and 
harmless,  if  erroneous,  where  the  rights  of  recovery  were  the 
same  in  either  capacity.  Shepard,  TV.,  v.  Meridian  Natl  Bank,  632. 

7.  Motion  to  Direct  Verdict. — Evidence. — Appeal. — If  a  defendant 
in  an  action,  upon  the  close  of  plaintiff's  evidence  in  chief, 
moves  the  court  to  direct  a  verdict  on  such  evidence  in  his  favor, 
he  must  stimd  upon  his  motion;  if  he  sulraequently  introduces 
his  own  evidence,  he  will  be  regarded  as  having  waived  or  receded 
from  his  motion,  and  therefore  no  question  can  be  considered  on 
such  motion  on  appeal.    Baltimore,  etc.,  R.  W.  Co.  v.  Conoyer,  624, 

FBINCIPAL  AND  AGENT— Scope  of  authority  of  agent  of  build- 
ing and  loan  association,  see  Building  and  Loan  Association; 
Wayne  International  Building,  etc..  Association  v.  Moats,  123. 

PBINCIPAIj  and  SURETY— a  married  woman  may  plead  the 
defense  of  suretyship  in  an  action  on  a  note  payable  in  bank  in 
the  hands  of  an  innocent  holder,  see  Bills  and  Notes,  1 ;  Leschen 
V.  Ouy,  17. 

Whether  a  married  woman  is  principal  or  surety  is  determined  by 
the  inquiry  as  to  whether  she  received  the  consideration  for  which 
the  obligation  was  executed,  see  Bills  and  Notes,  2 ;  lb. 

When  mortgage  executed  to  a  building  and  loan  association  is  a 
contract  of  suretyship  as  to  the  wife,  see  Husband  and  Wife,  4; 
Harrison  Building,  etc.,  Co.  v.  Lackey,  10. 

A  mortgage  executed  by  husband  and  wife  to  secure  husband's  debt, 
on  lands  held  by  them  as  tenants  by  entireties,  but  which  had 
been  conveyed  to  husband,  is  a  contract  of  suretyship  on  part  of 
wife,  see  Husband  and  Wife,  5;  Orzesk  v.  Hibberd,  Tr.,  364. 

QUIETING  TITIjE— Declarations  made  at  time  of  conveyance  as 
evidence,  see  Evidence,  18,  14;  Ewing  v.  Bass,  1.- 
An  action  may  be  maintained  to  quiet  title  to  lands  held  by  an  un- 
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recorded  deed  which  was  set  ofiF  to  a  codefendant  in  a  partitioii 

proceeding  in  which  defendants  did  not  appear,  see  PARTmoN; 

Finley  v.  Catheart,  j^70. 

1.  C<ymplaint  Mtut  Show  IHtle  in  Plaintiff. — A  complaint  to  qniet 
title  to  real  estate  is  bad  on  demurrer  for  want  of  sufficient  facts 
to  constitute  a  cause  of  action,  if  the  facts  stated  therein  fail  to 
show  title  in  the  plaintiff.  Chapman  v.  Jonei,  4S4. 

$.  Partie8.^Statute»  Con«erueci— Section  1086,  Bums'  R.  S.  1894 
(1078,  R.  S.  1881),  authorizing  any  person  having  a  right  to  recover 
the  possession  of  real  estate,  or  to  quiet  title  thereto,  which  is  in 
the  name  of  another  person,  to  prosecute  either  action  in  his  own 
name  must  be  construed  with  section  251,  Bums*  R.  S.  1884  ( 251, 
R.  S.  1881),  which  requires  all  actions  to  be  prosecuted  in  the  name 
of  the  real  party  in  interest.  lb. 

8.  Plaintiff  Must  Recover  on  Strength  of  His  Own  Title. —  In  an 
action  to  auiet  title  to  real  estate  the  plaintiff  must  prevail  on  the 
strength  of  his  own  title,  the  failure  of  the  defendant  to  establish 
title  to  the  real  estate  in  question  can  furnish  no  ground  for  recov- 
ery. Oraham  v.  Lunsford,  S3. 

4.  Estoppel.  —A  grantor  of  real  estate  is  not  estopped  by  his  cove- 
nants or  warranty  from  asserting  after  acquired  title  to  the  lands 
conveyed  as  against  the  heirs  of  his  grantee,  where  his  title  to  such 
real  estate  was  quieted  in  an  action  brought  by  grantee's  heirs.    lb. 

5.  Estoppel, — A  judgment  rendered  against  defendants  for  costs 
in  an  action  in  ejectment  cannot  operate  as  an  estoppel  against  de- 
fendants in  an  action  by  plaintiff  to  quiet  title  to  such  real  estate. 

lb. 

KATTiHOADS — Are  required  by  statute  to  construct  crossings  over 
tracks  crossed  by  streets,  see  Hiqhwats,  6,  7,  8,  9 ;  EvansvUle, 
etc.,  R.  R.  Co.  V.  State,  ex  rel.,  1^6. 
Condemnation  of  right  of  way  for  street,  see  Eminent  Domain; 
City  of  Terre  Haute  v.  EvansvUle,  etc.,  R.  R  Co.,  17 J^ 

1.  Construction  of  Bridge  and  Embankments. — It  is  the  duty  of 
a  railroad  company  in  the  construction  of  bridges  and  embank- 
ments to  provide  for  unusual  stages  of  water. 

New  York,  etc.,  R.  R.  Co.  v.  HanUet  Hay  Co.,  S44, 

2.  Construction  of  Bridges  and  Embankments.— Statute  Construed. 
— By  clause  6  of  section  5158,  Bums'  R.  S.  1894,  a  railnMkd  com- 
pany is  empowered  to  construct  its  road  across  a  water  course 
so  as  not  to  interfere  with  the  free  use  of  the  same,  and  *'in 
such  a  manner  as  to  afford  security  for  life  and  property;"  and  pro- 
vides that  the  railroad  company  shall  restore  the  water  course  **to 
its  former  state,  or  in  a  sufficient  manner  not  to  impair  imnecessa- 
rily  its  usefulness  or  injure  its  franchises."  jBeZo,  that  tiie '* life 
and  property"  and  the  '^franchises"  referred  to  in  the  statute  are 
not  tnose  of  the  railroad  corporation,  but  those  connected  with  the 
water  course.  lb. 

8.  Danuiges  for  Obstructing  Water  Course. —  When  Action  Ac- 
crues.— A  landowner's  right  of  action  against  a  railroad  company 
for  damages  caused  by  the  obstruction  of  a  natural  water  course 
accrued  at  the  time  the  landowner  was  damaged  by  the  overflow  of 
water.  Jb. 

4.  Liable  to  Landowner  for  Damages  Caused  by  Obstructing  Water 
Course. — Where  a  railroad  company  constructs  bridge  embank- 
ments, and  thereby  obstructs  a  natural  water  course,  the  coz^- 
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pany  is  liable  in  damages  resulting  to  a  landowner;  and  the  fact 
that  the  embankments  were  built  in  a  careful  mannQr>  so  as  to  pro- 
tect the  charter  right  of  the  company  is  no  defense.  lb, 

6.  Bridges  and  Emhankments.-rSurface  Water. — Water  which  flows 
down  a  stream  in  high-water  channels,  having  well-defined  beds 
and  banks,  is  not  surface  water  against  which  a  railroad  company, 
in  the  construction  of  its  road,  has  a  right  to  build  embankmente. 

lb. 

6.  A  Person  Approaching  grossing  May  Presume  that  Statutory  Sig- 
nals will  be  Oiven.—  A  person  approaching  a  railroad  crossing  has 
a  right  to  aissume  that  the  company  will  obey  the  law,  by  giving 
the  required  signals  of  an  approaching  train;  and  if  such  person, 
after  having  exercised  due  care,  and  employed  'his  senses  of  seeing 
and  hearing,  can  neither  see  nor  hear  an  approaching  train,  he  is 
justified  in  presuming  that  he  can  pass  over  in  safety. 

Baltimore^  efc,  R,  W.  Co.  v.  Conoyer^  624, 

7.  Presumption  That  Person  Approaching  Crossing  Will  Look  and 
Listen. — The  employes  in  charge  of  a  railroad  train  have  a  right  to 
presume  that  a  traveler  on  a  public  highway,  who  is  approaching 
a  crossing  of  the  railroad,  will  not  only  listen,  but  that  he  will 
look  in  each  direction  for  approaching  trains. 

Cleveland^  etc.,  R.  W.  Co.  y.  Miller,  Admr.,  490. 

8.  Failure  to  Give  Statutory  Signals  at  Crossings. — Negligence.— ^The 
failure  of  a  railroad  company  to  discharge  its  duty  in  regard  to 
giving  the  signals  at  public  crossings,  as  enjoined  upon  it  by  stat- 
ute, is  negligence  per  se;  but  to  entitle  an  injured  party  to  recover 
he  must  go  further  and  show  that  such  negligence  was  the  proxi- 
mate cause  of  the  injury,  and  that  he  himself  was  not  gimty  of 
contributory  negligenca   Baltimore,  etc.,  IL  W.  Co.  v.  Conoyer,  6£4- 

9.  Special  Verdict. — Incredible  Finding. — In  an  action  against  a 
railroad  company  for  damages  for  injury  willfully  inflicted  on  plain- 
tiff's intestate,  a  conclusion  on  the  p^art  of  the  jury  that  the  fireman 
on  the  locomotive,  when  approaching  a  highway  crossing,  toward 
which  a  traveler  was  leisurely  driving,  actually  knew  what  was 
in  the  mind  of  such  traveler,  and  what  he  would  do  under  the  cir- 
cumstances, cannot  be  accepted  as  credible. 

Cleveland,  etc.,  R.  W.  Co.  v.  Miller,  Admr.,  490. 

BEOEIVEBS — When  appointment  of  receiver  not  reviewable  on 

appeal,  see  AppbaIi  and  Error,  89;  Chicago,  etc.,  RW.  Co.  v. 

McBeth,  78. 

Failure  of  nonresident  receiver  to  comply  with  order  of  an  Indiana 

court  requiring  an  accounting  to  the  principal  receiver  residing 

in  Indiana,  see  Mutual  Bensfit  Associations;  Cowan  v.  FaHey, 

Rec„  S8X. 

1.  Appointment  of  to  Take  Charge  of  Property  in  Hands  of  Assignee. 
— Rights  of  Mortgagee. — Rents  and  Profits  During  Year  of  Redemp- 
tion.— Where  mortgaged  i)roperty  is  insuflftcient  security  for  the 
payment  of  the  debt,  a  receiver  may,  at  the  instance  of  the  mort- 
gagee, be  appointed  to  collect  the  rents  and  profits,  or  to  operate 
the  property  during  the  year  of  redemption,  either  before  or  after 
an  assignment  for  the  benefit  of  creditors. 

Svxet  and  Clark  Co.  v.  Union  Nafl  Bank,  SOS. 

9.  Of  Insolvent  Corporation. — What  Actions  Can  Be  Maintained 
By. — A  receiver  of  an  insolvent  corporation  represents  the  creditors 
as  well  as  the  stocUolders,  and  holds  the  property  for  the  benefit  of 
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both,  and,  as  trustee  for  creditors,  can  maintaiTi  and  defend  actions 
which  the  Qorporation  could  not. 

Franklin  National  Bank  v.  Whitehead,  560. 

8.  Insolvent  Corporation. — Rights  of  Creditors. — When  a  court  has 
taken  possession  of  the  property  of  an  insolvent  corporation,  and 
appointed  a  receiver,  the  property  of  the  corporation  is  a  trust 
fund  for  the  payment  of  its  aebts,  and  a  general  creditor  has  a 
lien  upon  such  property,  and  therefore  has  a  right  to  intervene  and 
contest  the  validity,  as  well  as  the  priority  of  other  claims  or 
asserted  liens.  lb, 

4  Action  Against  Stockholders  of  a  Corporation  to  Collect  Unpaid 
Assessments.— Jurisdiction. — Where  the  stockholders  of  a  corpora- 
tion have  failed  to'  pay  assessments  due  from  them  on  their  re- 
spective shares  of  the  capital  stock,  a  receiver  of  such  corporation 
maj  join  all  the  defendants  in  one  action,  though  they  may  not  all 
reside  in  the  jurisdiction  where  the  suit  is  instituted. 

Cktiney  v.  Oilson,  Eec,  58. 

6.  Action  Against  Stockholders  of  a  Corporation  to  CoUect  Un- 
paid Assessments  Must  Be  Authorized  by  Court. — A  complaint  l^  a 
receiver  of  a  corporation  against  the  stockholders  to  collect  unpaid 
assessments  or  calls  due  on  their  respective  shares  of  stock  must 
allege  that  the  receiver  was  authorizea  by  the  court  to  institute  the 
action.  lb. 

SECOBB— See  Appeal  and  Error. 
As  to  certification  of  original  document,  see  Appbal  and  Error, 

24;  Leach  v.  Mattix,  246. 
Certification  of    substitute  for  lost  pleading,    see  Appeal   and 

Error,  26;  Davis  y.  TaJbot,  80. 

SEHEABIKGK— As  to  form  of  petition  for,  see  Appeal  and  Error, 
41 ;  Finley  v.  CatJicart,  470;  Baltimore^  etc.,  R.  W.  Co.  v.  Conoyer, 

524- 
Questions  cannot  be  presented  for  first  time  in  petition  for,  see  Ap- 
peal AND  Error,  42;  Siberry  v.  State^  $84;  Chapman  Y.Jones, 
434;  State,  ex  rel.,  v.  Halter,  t9S. 

ROADS — See  Highwat^ 


Options. — Cfaming. — Btuiket  Shops. — Sales  of  products  which,  by  the 
mutual  understanding  of  the  buyer  and  seller,  are  not  to  be 
delivered,  but  when  the  time  fixed  for  delivery  arrives  settlement  is 
to  be  made  upon  the  basis  of  the  market  value  of  such  products, 
understood  by  the  parties  to  be  a  speculation  solely  on  chances,  are 
illegal  and  void.  Pearce  v.  DiU,  1S6. 

BBWEBfi — City  liable  in  damages  for  the  negligent  construction  of, 
see  Municipal  Corporations,  14;  Pecky.  City  of  Michigan  City, 

670. 

Appeals  to  Circuit  Court  from  Assessments  Prior  to  the  Issuing 
of  a  Precept. — ^The  provision  for  appeals  to  the  circuit  court 
from  the  issuing  of  a  precept  against  a  property  owner  for  the 
collection  of  a  sewer  assessment,  made  by  section  ^8,  Bums'  R.  8. 
1894,  applies  where  the  contractor  has  been  paid,  and  the  city  is 
substituted  to  his  rights  the  same  as  in  case  the  contractor  himself 
applies  for  a  precept,  and  an  appeal  taken  from  such  assessment 
prior  to  the  issuing  of  a  precept  is  premature. 

Chicago,  etc. ,  R.  R.  Co.  v.  City  of  Huntington,  518, 
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SPSCIAIi  FIKPINGh— When  motion  for  judgment  on  special  find- 
ing is  properly  overruled,  see  Phaotiob,  1 ;  Boyse  v.  Bourne,  187. 

Where  an  exception  is  made  jointly  to  two  or  more  conclusions  of 
law,  if  either  is  good  the  exception  must  fail,  see  Appeal  and 
Ebbob»  29;  EvansvUley  etc.,  22.  B,  Co,  v.  State,  ex  rel.,  £76. 

Conclusions  of  law  based  upon  a  special  finding  are  properly  tested 
by  exception  and  not  by  motion  for  judgment,  see  Pbacttiob,  2; 
Boyse  v.  Bourne,  187, 

1.  CondusUms,  —  A  judgment  rendered  upon  a  special  finding 
will  not  be  roversed  because  the  finding  contained  conclusions, 
whero,  disregarding  such  conclusions,  enough  facts  remain  to  sup- 
port the  judgment.  Durflinger  v.  Baker,  S75. 

2.  Must  Contain  the  Ultimate  or  Inferential  Facts. — It  is  the  infer- 
ential or  uHimate  facts  established  by  the  evidence  which  the 
si)ecial  finding  is  designed  to  disclose  and  mere  evidentiary  facts 
will  be  disregarded.  Belender  v.  State,  ex  rd.,  28S, 

8.  Amendment  of  by  TYicd  Court,— A  special  finding  may,  during 
the  term  and  before  the  rendition  of  the  final  judgment,  be  amended 
or  corrected  to  conform  to  the  facts  proved.      Boyse  v.  Bourne,  187. 

4.  Venire  De  Novo. — Where  enough  f^tcts  are  found  in  a  special 
finding  to  support  a  judgment  thereon  the  remedy  is  not  by  a 
motion  for  a  venire  ae  novo,  as  the  silence  of  the  finding  upon 
any  issue  is  deemed  a  finding  against  the  party  tendering  such  issue. 

Durflinger  v.  Baker,  S75, 

AwSlOlAli  JUDGE— A  party  waives  his  right  to  question  the  juris- 
diction of  a  special  judge  by  failing  to  object  at  the  time  the  ap- 
pointment is  made,  see  Criminal  Law,  8;  Shelton  v.  State,  641. 

SPECIAL  VEBDICT — When  error  in  an  answer  to  interrogatory  is 
an  error  of  law,  see  Appeal  and  Ebbob,  80;  New  York,  etc.,  B. 
B.  Co.  V.  HaniUt  Hay  Co.,  SU^ 

Incredible  finding  of  jury  not  upheld,  see  Railboads,  9;  Cleveland 

etc,,B,  W.  Co.  V.  MUler,  Admr.,  4^0. 

1.  Condueions  of  I>zii?.— Conclusions  of  law  in  a  special  verdict 
must  be  disregeurded  by  the  court  in  rendering  judgment  thereon. 

Toum  of  Boeweu  v.  WfUdey^  64. 

2.  Conditional  Conchision. — ^The  conditional  conclusion  of  a  special 
verdict,  finding  for  the  phiintiff  if  the  law  is  with  the  plaintiff 
otherwise  finding  for  the  defendant,  is  not  absolutely  necessary  to 
the  validity  of  the  special  verdict;  and  this  part  of  the  veraiot 
cannot  be  considered  by  the  court  in  determinmg  whether  the  law 
on  the  facts  found  is  with  the  plaintiff  or  defendant. 

Hdvng  v.  Bedener,  ISl. 

8.  Failure  to  Find  Fact  in  Favor  of  Party  Having  Burden  of  Proof. 
— A  failure  to  find  a  fact  in  favor  of  the  party  upon  whom  the 
burden  of  establishing  it  rests,  is  equivalent  to  an  express  finding 
against  him  as  to  that  fact. 

Cleveland,  etc.,  B.  W.  Co.  v.  Miller,  Admr.,  490. 

4.  Contributory  Negligence. — A  finding  in  a  special  verdict  in  an 
action  against  a  town  for  damages  for  injuries  received  on  a  defec- 
tive sidewalk  that  plaintiff  was  walking  slowly  and  carefully  will 
not  warrant  the  legal  conclusion  that  plaintiff  was  free  from  con- 
tributory fault.  Toum  of  Boewell  v.  Wakley,  64. 

Vol.   149—48 
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UTB— 

Repeal  of.  Pending  Action  Based  Thereon,  —  A  prooeeding  for 
the  issue  of  a  writ  of  mandate  to  require  the  treasurer  of  a  citj' 
school  board  to  pay  over  to  the  county  treasurer  a  balance  of  unex- 
pended school  revenue^  as  provided  by  section  5969,  Bums'  it.  £L 
1894,  was  not  affected  by  the  enactment,  after  the  suit  was  begun* 
of  the  act  of  March  7,  1895  (Acts  1895,  p.  153),  repealing  the  former 
statute  and  providing  another  mode  for  the  enforcement  of  the 
liability.  Starr ^  2Vea8.,  v.  Staie^  ex  rel.  Ketcham,  59t. 

8TATUT0BY  OOHSTBUOTION— For  table  of  statutes  cited  and 
construed  see  page  xxvi. 
An  amendatory  statute  defining  an  offense  and  fixing  the  penalty 
for  the  violation  thereof  in  substantially  the  same  language  as 
that  employed  in  the  statute  it  amends,  is  not  a  repeal  but  a  re- 
enactment  of  the  statute,  see  Cboiinal  Law,  21;  State  t.  KateM, 
46. 

1.  Amendmenis.'^AxL  amendatory  act  and  the  amended  statute  are 
to  be  construed  as  one.  Pomeroy  v.  Beach,  51L 

2.  B^al  of  Statute  by  Jmplioa^um.— -The  repeal  of  statutes  by 
implication  is  not  favored,  and  where  there  are  two  statutes  upon 
the  same  subject  they  should  be  construed  so  that  both  will  stand, 
if  possible.  Ih. 

8TSN0GBAPHE&— As  a  witness  to  prove  the  testimony  of  a  par- 
ticular witness  at  a  former  trial,  see  Appeal  and  EIbbob,  88; 
Siberry  v.  State,  68^, 

8TBBETS— See  Highways.  When  contract  tor  improvement  not 
let  to  the  lowest  bidder,  see  Munioipax*  Corporations,  7;  City 
of  Bloomington  v.  Phelps,  696. 

As  to  condemnation  of  railroad  right  of  way  for,  see  Mxtnigipal  Cor- 
porations, 9,  11;  City  of  Terre  Haute  v.EvansvUle,  etc.,  B.R. 
Co.,  174. 

Railroad  companies  are  required  by  statute  to  construct  crossings 

over  tracks  crossed  by  streets,  see  Highways,  6,  7, 8,  9;  Evans- 

ville,  etc.,  K IL  Co,  v.  State,  ex  rel,  S76. 

Condemnation  of  Lands  For. — City  Commissioners. — Appointment. — 
The  use  of  the  words  circuit  court  in  section  8629,  Bums'  R.  S.  1894 
(8106,  R.  S.  1881),  in  designating  who  should  make  the  appointment 
of  city  commissioners,  was  intended  to  confer  said  jurisdiction  upon 
the  person  who  held  the  office  of  circuit  judge,  and  not  upon  the 
couit  as  a  court. 

City  of  Terre  Haute  v.  EvanswUe,  ete.,  22. 22.  Co.,  174- 

SXJBIOSSION  OF  C0NTA0VEB8Y— 

1.  Appeal  and  Error.— Exception. — In  order  to  present  any  question 
on  appeal  from  a  decision  of  the  trial  court  on  an  agrecid  case  an 
exception  must  be  saved  to  the  decision  or  finding  of  the  court 

City  of  ShelbyvUle  v.  PhiUips,  552. 

2.  Appeal  and  Error.— Beoord.— Where  the  record  does  not  show 
that  the  facts  agreed  upon  constituted  all  of  the  evidence  in  the 
trial  of  a  cause  on  an  agreed  statement  of  facts  it  will  be  presumed 
that  the  facts  relied  upon  by  the  court  were  such  as  to  justify  the 
finding.  ib. 
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8.  Affreed  Case. —  Jurisdiction.  —  Theoourt  has  no  jurisdictioii  to 
hear  and  determine  a  cause  submitted  as  an  agreed  case,  under  seo> 
tion  662,  Bums'  B.  S.  1894  (558,  R.  S.  1881),  where  no  afSdavit  was 
made  that  the  controversy  was  real,  and  that  the  pipceedin^  were 
brought  and  submitted  in  good  faith.  lb. 

SUBBOOATIOK— One  holding  a  claim  against  a  beneficiary  of  a 

will  for  support  and  maintenance  may  be  subrogated  to  the  rights 

of  such  beneficiary  where,  by  the  terms  of  the  will,  such  support 

and  maintenance  is  made  a  charge  against  the  real  estate  devised, 

see  Wills,  10;  Clark  v.  Marlaw,  41. 

SUMIEONS — A  copy  of  the  summons  filed  with  the  complaint,  as 
an  exhibit  but  not  made  a  part  thereof,  in  an  action  to  set  aside 
a  judgment  for  want  of  proi)er  service,  cannot  be  considered  in 
determining  the  sufficiency  of  the  complaint,  see  Plbadino»  1 ; 
Fitch  V.  ByaUy  S54. 

8UFPUSMENTAL  GOXPLAINT— The  office  of  a  supplemental 
complaint  is  to  bring  up  matters  that  have  occurred  since  the 
commencement  of  the  action,  see  Plkadino,  4;  Chapman  ▼. 
Jones,  4S4. 

SXFPBEME  GOUBT— As  to  rules  of,  see  Appbal  and  Ebrob,  14; 
Manns  Bros.,  etc.,  Co.  v.  Templeton,  70S. 

SUBETY— See  Principal  and  Subbty 

TAXATION — Admission  of  deputy  treasurer,  since  deceased,  that 
taxes  had  been  paid  is  admissible  as  evidence  in  an  action  to  enjoin 
a  sale  of  real  estate  for  delinquent  taxes,  see  Byidsnce,  6;  £eet- 
ling,  Treas.,  v.  Powell,  S7£. 

1.  Failure  to  List  Property. — Foundation  of  Action. — Complaint. 
— In  an  action  to  recover  the  penalty  provided  by  section  8458, 
Bums'  R.  S.  1894,  for  failure  to  list  property  for  taxation  the  alleged 
fraudulent  tax  lists  given  are  not  tne  foundation  of  the  action  and 
need  not  be  filed  with  the  complaint.      State,  ex  rel.  v.  Halter,  292. 

2.  Failure  to  List  Property.— Complaint.—hi  an  action  under  sec- 
tion 8458,  Bums'  R.  S.  1894,  to  recover  penalties  for  failure  to  list 
property  for  taxation  for  more  than  one  year,  the  cause  of  action 
for  each  year  should  be  stated  in  a  separate  paragraph  of  complaint. 

lb. 

8.  Failure  to  List  Property. — PeruUty. — Action  For. — The  State  has 
a  separate  action  under  the  tax  laws  of  1881  and  1891  for  each  year 
a  taxpayer  gives  a  false  or  fraudulent  list,  schedule,  or  statement, 
or  fails  or  refuses  to  deliver  to  the  assessor  a  list  of  taxable  property 
which  he  Is  required  to  list.  lb. 

4.  Action  for  Failure  to  List  Property. — Action  by  State. — The  fact 
that  section  8458,  Bums'  R.  S.  1894,  fixing  a  penalty  for  failure 
to  list  property  for  taxation  authorizes  the  prosecuting  attorney 
to  bring  an  action  for  the  violation  thereof,  instead  of  the  At- 
torney-General, and  provides  that  the  proceeds  thereof  be  paid 
into  the  county  treasury,  instead  of  the  State  treasury,  in  no  way 
ohanges  the  public  nature  of  the  proceeding.  lb. 

6.    Action  for  Failure  to  List  Property. —  Repealed  Statute. —  By 
virtue  of  the  provisions  of  section  248,  Burns'^  R.  S.  1894  (248,  R.  S. 
1881),  penalties  and  forfeitures  incurred  by  taxpayers  under  section 
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6899,. R.  S.  1881,  may  be  reoovered  the  same  as  if  said  sectton  had 
not  been  repealed  by  the  tax  law  of  1891.  15. 

6.  Tax  Certifleate$. — Tax  certificates  are  property,  and  are  tax- 
able under  the  tax  law  of  1891,  as  amended  by  the  act  of  1^5,  Acts 
1895,  p.  26.  lb. 

TOWNSHIP  TBU8TEB— May  compel  auditor  of  county  to  issue 

warrant  for  township  funds,  see  Mandamxtb,  1,  2;  Manor,  And,  v. 

State,  ex  rel,  310, 

1.  Lucrative  Office. — The  office  of  township  trustee  is  a  lucrative  of- 
fica  Bishop  ▼.  State^  ex  rei.,  2tS, 

%,  May  Maintain  One  Action  for  Funds  Belonging  Both  to  the  CivQ 
and  School  Tovmships, — The  trustee  of  a  civU  township  is  ex  officio 
trustee  of  the  school  township,  and  entitled  to  the  funds  of  both; 
and  as  trustee  of  the  civil  township  may  maintain  one  action  for 
money  wrongfully  wiUiheld,  although  the  money  belongs  partly  to 
each  iimd.  Manor,  Aud,  t.  StcUe,  ex  rel.,  310, 

ft.  Power  of,  to  Redistrict  Toumship  for  School  Purposes, — Statute 
Construed.— The  act  of  February  7,  1893  (Acts  1893,  p.  17),  provid- 
ing for  the  relocation  of  school  houses,  in  no  way  changes  the 
power  of  the  township  trustee  to  redistrict  his  township  for  sc^iool 
purposes,  and  abolish  school  districts,  when  no  new  school  houses 
are  built,  or  the  sites  of  those  already  existing  in  districts  not  abol- 
ished, are  not  changed.  State,  ex  rel.  v.  Wilson,  TV.,  S53. 


1.  Examination  of  Witness. — It  will  not  be  presumed  that  the  trial 
court  permitted  an  improper  examination  to  continue,  over  ob- 
jections sustained  by  it  untu  it  was  itself  prejudiced  in  favor  of  the 
examining  party.  MiUer  v.  DiU,  326, 

2.  Introduction  of  Evidence  out  of  Regular  Order.— Discretion  of 
Court. — The  introduction  of  evidence  out  of  its  regular  order  is 
within  the  sound  discretion  of  the  trial  court,  and,  unless  made  to 
i^pear  as  an  abuse  of  discretion,  is  not  error.  lb, 

8.  Theory. — Practice.  —  Special  Finding. — Where  both  parties  to 
an  action,  by  their  pleadings  treat  the  contract  concerning  the 
(questions  in  issue  as  in  parol,  no  error  was  committed  by  the  court 
in  finding  upon  the  oral  testimony,  notwithstanding  the  wzittea 
contract,  which  was  not  pleaded,  was  admitted  in  evidence. 

Durfiinger  v.  Baker,  37S, 

T&U8T  BSSDfr- 

Revocation. — Where  a  son  twenty- two  years  of  age  having  no  busi- 
ness capacity  or  business  experience,  intemperate  in  habits  and 
easily  influenced,  conveyed  to  his  father,  a  man  of  great  Abili^ 
and  force  of  character,  his  entire  estate,  valued  at  $50,000.00, 
in  trust,  and  at  the  death  of  such  son  to  descend  to  his  legal  repre- 
sentatives, for  a  nominal  consideration  of  1600.00,  which  was  never 
in  fact  paid,  the  understanding  between  the  father  and  son  at  the 
time  bemg  that  such  conveyance  should  only  be  temporary,  such 
deed  beins  so  unconscionable  and  so  impressed  with  iindue  influ- 
ence could  not  be  upheld  in  equity,  and  a  reconveyance  of  the  prop- 
erty by  the  father  to  the  son  was  an  act  which  eouity  and  good 
conscience  required,  and  the  legal  representatives  of  the  son  at  his 
death  had  no  title  to  such  lands  which  he  had  conveyed  to  bona 
fide  purchasers  after  such  reconveyance.  Evnng  v.  Bass,  1. 

TBUST8 — Express  or  direct  and  continuing  trusts  are  not  within  the 
statute  of  limitations,  see  Limitation  of  Actions,  9,  10;  Jones 
Exr.,  V.  Henderson,  468. 
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1.  Absconding  Officer.  —  Court  may  Appoint  Trustee  to  Admin- 
ister Trust  Funds,  —The  court  may,  under  the  provisions  of  section 
8418,  Bums'  R.  S.  1894  (2996,  R.  S.  1881),  appoint  a  trustee  to  take 
charge  of  trust  funds  abandoned  by  an  absconding  county  clerk 
and  collect  and  administer  them  in  the  interest  of  the  beneficiaries 
entitled  to  them  in  the  absence  of  such  clerk  or  of  anyone  author- 
ized and  willing  to  act  for  him. 

Shepard,  Tr.,  y.  Meridian  Nafl  Bank,  6S2, 

2.  Action  to  Recover  Funds  Belonging  to  Cestuis  Que  Trust. — 
An  action  may  be  maintained  by  a  trustee  appointed  by  the  court 
to  take  charge  of  trust  funds  abandoned  by  a  county  clerk,  to  re- 
cover funds  embezzled  by  such  clerk  without  making  the  cestuis 
que  trust  plaintiffs  in  such  action.  Ib» 

3.  Pouyer  of  Trustee  to  Maintain  Action  to  Set  Aside  Fraudulent 
Transfer  of  Assets. — One  appointed  by  the  court  to  take  charge  of 
trust  funds  abandoned  by  an  absconding  county  clerk,  and  achnin- 
ister  same  for  the  benefit  of  the  cestuis  que  trusty  may  maintain  an 
action  to  set  aside  a  transfer  of  assets  niade  by  such  clerk  in  f raiid 
of  the  trust,  the  transferee  having  knowledge  of  the  trust  and  par- 
ticipating in  the  fraud.  lb. 

4.  Becovery  of  Funds  Misapplied  by  Trustee. —  Officers.  —  Funds 
held  by  a  county  clerk,  as  such  ofiicer,  and  wrongfully  applied  to 
the  payment  of  his  individual  liabilities,  the  creditor  having  knowl- 
edge of  the  trust  and  knowing  that  the  money  so  applied  was  trust 
funds,  may  be  recovered  in  an  action  by  a  trustee  for  t^e  use  and 
benefit  of  the  cestuis  que  trust.  lb. 

6.  Recovery  of  Trust  Funds  Wrongfully  Diverged.— Whenever  anjr 
property  or  fund  in  its  original  state  has  been  impressed  with 
the  character  or  nature  of  a  trust,  no  subsequent  change  of  its  orig- 
inal form  or  condition  can  devest  it  of  its  trust  chai^icter  so  long 
as  it  is  capable  of  being  identified,  and  the  beneficiary  thereof  may 
pursue  and  reclaim  it  regardless  of  the  form  into  which  it  may  have 
been  changed,  provided  it  has  not  gone  into  the  possession  of  a  bona 
fide  purchaser  without  notice.  Pearce  v.  DiUy  1S6. 

6.  Recovery  of  Trust  Funds  Wrongfully  Diverted. — Identiiication. 
— ^Where  triist  funds  consisting  of  money  have  been  wrongfully 
diverted,  the  cestui  que  trust  may  reclaim  same,  although  not 
able  to  trace  the  identical  coins  or  bills,  where  the  identity  thereof 
as  a  fund  can  be  ascertained.  lb. 

7.  Recovery  of  Funds  Wrongfully  Diverted.  —  Options. — Banks  and 
Banking. —  Funds  on  deposit  in  bank  which  nave  been  checked 
out  by  the  husband  of  the  depositor  in  settlement  of  illegal  deals  in 
options,  and  placed  to  the  credit  of  the  broker,  may  be  recovered 
from  the  bank  by  the  depositor,  where  the  husband  had  no  authority 
to  draw  checks  on  such  deposit  except  in  transaction  of  the  deposi- 
tor's business  and  for  her  use,  of  which  the  broker  and  bank  had 
notice,  and  where  the  bank  had  notice  of  the  nature  of  the  deals  for 
which  the  checks  were  given.  lb 

VEMIUE  DE  NOVO— See  New  New  Trial. 
Where  enough  facts  are  found  in  a  special  finding  to  support  a 
judgment  thereon  the  remedy  is  noli  by  a  motion  for  a  venire  dc 
novo,  as  the  silence  of  the  finding  upon  any  issue  is  deemed  a 
finding  against  the  party  tendering  such  issue,  see  Spboial 
Finding,  4;  Durflinger  v.  Baker,  S75. 

VEBDICT— See  Special  Verdict. 
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up  the  in  validity  of  the  will  upon  which  plaintiff  bases  his  title  to 
suoh  real  estate,  and  thereby  contest  the  validil^  of  such  will  with- 
out filing  a  bond,  as  provided  by  section  2767,  Bums'  R.  S.  X8M 
(2507,  R.  S.  1881),  r^g^ulating  the  contest  of  wills.     Putt  v.  Putt,  SO. 

12.  Contest, — Pnxetiee, — Harmiess  Error. — ^Where  a  will  is  set  aside 
on  the  grounds  of  mental  incapacity  of  testator  and  undue  in- 
fluence, such  judgpnent  will  not  be  reversed  on  account  of  error 
of  the  court  in  its  rulings  in  respect  to  the  issue  of  unsoundness  of 
mind  alone,  where  the  verdict  and  finding  were  sufiicient  to  siqwoit 
the  judgment  on  either  of  such  grounds  of  contest  independently  of 
the  other.  Ih. 

W1T1IJB8SE8— See  Expert  TBSTDfomr. 

Shorthand  reporter  as  witness,  see  Appeal  and  Ebbob,  88;  Siberrfi 

T.  State,  684. 

Cro99'Examination.'^I>i»CTetion  of  Court. — ^The  extent  to  which  the 
cross-examination  of  a  witness  may  be  carried  rests  within  the 
discretion  of  the  trial  court,  and  the  Supreme  Ck)urt  ^tdll  not  inter- 
fere Uierewith,  on  appeal,  unless  a  dear  abuse  of  sucb  discretion  is 
shown.  Shields  v.  State,  S95. 

WOSX  AHX>  ULBOBr- 

Contract. — Breach  Qf. — Measure  of  Damages. — Quantum  Meruit 
—When  a  person  is  performing  services  according  to  the  con- 
tract of  employment  and  is  ^vented  from  completing  the 
same  by  the  employer,  in  violation  of  the  terms  of  the  contract, 
the  employe  can  recover  the  reasonable  value  of  his  services,  not 
exoeeduig  tiie  contract  price,  on  the  quantum  meruit,  or  he  may 
sue  upon  the  contract  for  the  breach  thereof,  and  the  measure  of 
damages  is  the  amount  that  will  compensate  him  for  the  reason- 
able value  of  his  services,  as  well  as  his  loss,  if  any,  on  account  of 
not  having  been  permitted  to  complete  the  contract 

French  v.  Cunningham,  6St. 
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up  the  invalidity  of  the  will  upon  which  plaintiff  bases  his  title  to 
such  real  estate,  and  thereby  contest  the  validi^  of  such  will  with- 
out filing  a  bond,  as  provided  by  section  2767,  Bums*  R.  8. 1894 
(2597,  R.  S.  1881),  regulating  the  contest  of  wills.     Putt  ▼.  Putt,  SO. 

12.  Contest. — Practice. — Harmless  Error.— Where  a  will  is  set  aside 
on  the  grounds  of  mental  incapacity  of  testator  and  undue  in- 
fluence, such  judgment  will  not  be  reversed  on  account  of  error 
of  the  court  in  its  rulings  in  respect  to  the  issue  of  unsoundness  of 
mind  alone,  where  the  verdict  and  finding  were  sufficient  to  support 
the  judgment  on  either  of  such  grounds  of  contest  independently  of 
(he  other.  J5. 

WITNESSES— See  Expert  Testimony. 

Shorthand  reporter  as  witness,  see  Appeal  and  Ebbob,  88;  Siberry 

T.  State,  684. 

CHrosS'Eaximination. — Discretion  of  Court.— The  extent  to  which  the 
cross-examination  of  a  witness  may  be  carried  rests  within  the 
discretion  of  the  trial  court,  and  the  Supreme  Ck>urt  will  not  inter- 
fere therewith,  on  appeal,  unless  a  clear  abuse  of  such  discretion  is 
shown.  Shields  v.  State,  S96. 

WOBK  AND  liABOB— 

Contract. — Breach  Of. — Measure  of  Damages. — Quantum  Meruit. 
— When  a  person  is  performing  services  according  to  the  con- 
tract of  employment  and  is  prevented  from  completing  the 
same  by  the  employer,  in  violation  of  the  terms  of  the  contract, 
the  employe  can  recover  the  reasonable  value  of  his  services,  not 
exceeding  the  contract  price,  on  the  quantum  meruit,  or  he  may 
sue  upon  the  contract  for  the  breach  thereof,  and  the  measure  of 
damages  is  the  amount  that  will  compensate  him  for  the  reason- 
able value  of  his  services,  as  well  as  his  loss,  if  any,  on  account  of 
not  .having  been  permitted  to  complete  the  contract. 

French  v.  Cunmnghamt  6St. 
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